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UNITED STATES DEPARTMENT OF EDUCATION 

OFFICE OF, THE: G:r!:NERAL COUNSEL 

THE GENERAL COUNSEL 

March 26, 1999 

MEMORANDUM TO SECRETARY RILEY 

FROM: Judith~- 'wm.to~ 
RE: Helms v. Picard 

The Solicitor General has sent us a draft of a letter that would go from 'the 
Attorney General to the Senate Legal Counsel setting forth the Department of Justice's 
(DOJ) justification for not filing a petition for certiorarj in the Supreme Court in Helms v. 
Picard (copy attached). This letter is also intended to affinn DOJ support for the 
proposition that the Title VI program is facially constitutional and may be 
constitutionally applied throughout the country. Although the letter is. a well-written 
explanation of the reasons why the Solicitor General does not want to file a petition in 
this case, it does not present the legal arguments that could and would be made in favor 
of the constitutionality of the program and it minimizes the significant practical problems 
that would result if the decision of the Fifth Circuit is left in place. Also, as a public 
statement of the Federal government's position on this matter, the letter also likely would 
undercut efforts by other parties to file a petition for certiorari and would undermine our 
relationship with the private school community. These are the very issues that were of 
primary concern to you during yoUt meeting with the Solicitor General on Monday. 
Because of the respectable legal arguments that could be made in this case and the 
significant practical difficulties that would result from not filing a petition, we believe 
that in spite of the Solicitor's strong view that a petition should not be filed, you should 
continue to recommend that a petition for certiorari be filed in the Supreme Court in this 

case. 

We believe that the draft letter does not address objectively the legal merits of the 
case or present a realistic strategy for an eventual favorable ruling from the Supreme 

Court in several respects~ · 

1. The letter gives little
1 
if any, weight to the Ninth Circuit decision in Walker v. 

San .Francisco Unified School District which upheld the provision of similar Chapter 2 
services to children in private sectarian schools. The letter mentions the Ninth Circuit's 
decision in Walker only to note 'that the Fifth Circuit disagreed with Walker in rendering 

its decision in Helms. 

2. The letter does not mention the requirement that Title VI (and formerly 
. Chapter 2) funds used to provide services for the benefit of private school children must 
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. . ~ \ S suppl~ment, and not supplant, funds that would have otherwise been spent to provide 

'::> servides for these children (and that Title VI therefore does not relieve private sectarian 
· ~~) sc~o~ls of any costs that they wou~.~ o~e~se h~ve borne to ed~cate their children). 
"'·~,..,_~:m_e ~upRlement, not_s~pplant prov1s10n m Title I Influenced Justice O'Connor's favorable 

·· · opm10n m the.Agostm1 v. Felton case. 

3. In asserting that the record in Helms is too unfavorable to support a petition for 
. certiorari, the letter emphasizes that monitoring visits by the LEA had revealed that some 
services provided for the benefit of private school children were not secular, neutral and 
nonideological. These services were recalled from the schools in question. We believe, 
therefore, that this is a positive indication that adequate safeguards (in this case, 
monitoring) £liD prevent the diversion of services to religious school purposes and were · 
in place in Jefferson Parish. (We have recently issued guidance to strengthen monitoring 
and increase safeguards.) 

4. The letter indicates that the DOJ would not be filing a petition for certiorari, in 
part because of the beliefthat a more favorable record could be developed· in another 
challenge to Title VI. However, there is no other challenge to Title VI on the horizon. 

5. The letter asserts that a petition for certiorari would "have a highly abstract 
quality," because it would a.Sk the Supreme Court to approve a program that no longer 
exists in the form in which it was challenged (i.e., the program no longer authorizes the 
purchase of all of the kinds of equipment that were then allowable under Chapter 2). 
However, the old progrartl., like the new Title VI program, provided loans of. computer 
equipment and library materials. Thus, ifthe Supreme Court did approve the program, its 
approval would. seemingly cover the kind of equipment currently allowable under this 
program (computer hardware) and other related programs. 

We also believe that the draft letter understates the practical difficulties of 
implementing the Fifth Circuit's decision in several ways: 

1. The letter states that other program activities and services allowable under 
Title VI can be provided for the benefit of private school children (such as services to 
improve higher-order thinking skills or to combat illiteracy). However, the loaning of 
computer equipment and library books currently constitute the vast majority of Title VI 
services for private school students. In addition, the Department's Title VI program 
officials have indicated that because of the limited amount of funds available for services 
for private school children, the most effective use of these funds is the purchase of 
instructional materials and equipment (computer hardware) and that it would be difficult 
to provide equitable services through other means in many instances. 

2. The letter states that the only effect ofthe Helms decision is "to place a few 
restrictions" on how the LEA (Je:ffers.on Parish) may use its Federal resources. However) 
the decision completely precludes the placement of computer equipment and librarY, 
books in sectarian schools (at least without public school personnel being present), and it 
does not mentjon the disruption likely to occur in removing from the prjvate schools the · 
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equipment and library books that were lent under the Chapter 2 program. Furthermore, . 
the decision would have to be followep riot only in Jefferson Parish, but in the entire Fifth 
Circuit (Texas, Mississippi and Louisiana). You should note, of course, that if the case 
goes to the Supreme Court and is lost, we may be faced with these difficulties in school 
districts all acr~ss the country. · 

3. The letter suggests that it may be possible, even under the Fifth Circuit's 
decision in Helms, to continue to place instructional equipment on private school 
premises~ but only if actual instruction on the equipment is provided by public school 
teachers. While this may be a legally permissible option even under the Fifth Circuit's 
decision, this type of program would be significantly more expensive and probably is not 
a realistic option in most insta'nces. 

The draft letter also does not address the underlying fact that these types of 
services have been provided for private school students under Title VI and predecessor 
statutes virtually since the inception of the Elementary and Secondary Education Act in 
1965. We have been defending these programs in litigation since 1985. To fail to seek 
certiorari now on this issue would be viewed as a retreat in our support for services for 
private school students especially since our view .prevailed in another circuit court of 
appeals (suggesting that in spite of the strong reservation·s of the Solicitor and his legal 
counsel there is a respectable legal argument supporting a petition for certiorari). 
Moreover, a failure to ask for Supreme Court review could seriously damage the positive 
relationships with the private school corruilunity that have been developed in recent 
years. Also, because intervenors (representing private school students) are likely to file a 
petition for certiorari, we would be in the uncomfortable posture of opposing their efforts 
in this case. Finally, the references in the draft letter to further guidance and possibly 
regulations restricting the manner in which Title VI servjces can be provided for private 
school students may further upset private school officials. 

For all these reasons, we believe that you should continue to recommend that a 
petition for certiorari be filed in the Supreme Court in this case. If you decide to accept 
this recommendation, your views should be shared with the Solicitor as soon as possible. 
The deadline for filing a petition for certiorari is April-13. ..-~ 
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,, -o· Memorandum 

.~ .. 

Subjc:cl 

To 

Helms et al. v. Picard et al., No. 
97-30231 (Sth Cir. Aug. 17, 1998) 

The Solicitor General 

TIME 

March 5, 1999 

From 

Paul R.Q. Wolfson 

A petition for a writ of certiorari would have to be filed by 
April 13, 1999. No extension is available for certiorari pet.itions 
in cases from the Fifth Circuit. 

RECOMMENDATIONS 

The Department of Education recommends certiorari. 

Recommendations are expected from the Civil Division and the . 
Office of Legal Counsel., but have not yet been received. 

Although the issue is close, I recommend NO CERTIORARI. 
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QUESTION PRESENTED 

,.w~r~$X%~,¥&~t::'f:ist:~)e \f;lf;, of the I~~;,;~y.~,~.~- ··~~~~;:;~~ .·~-~'~"~Rtl.9~l~;)·~52!~··· p,~ 
1994,: 20 u • s. C • 7351 (b) (2) 1 as h:er,et6fore applieg. in, Jefferso~ 
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pulJ'fl'S' expense, cqj be lent co · rellglously afflllated pr~ vat!e 
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STATEMENT 

·1. This is an Establishment Clause challenge brought to the 
application in Jefferson Parish, Louisiana, of what is now 20 
U.S. C. 7351 (b) (2) , part: pf Title VI of the Elementary and Secondary~ 
Education Act of 1965 f, as amended by the Improving America r s ·· 
Schools Act of 1994. The provisions under challenge here were 
previously part of Chapter 2 of the Elementary and Secondary 
Education Act of 1965, which was comprehensively revised in 1994, 
and the program is referred to in the decisions below as Chapter 2, 
because the challenge was brought to the program in its previous 
incarnation. I will continue to refer to the program as Title VI, 
however, because the decision whether to seek certiorari depends in 
large part on the practical effect of the decision on the future 
implementation of the program as it exists under current law. 

Title VI was enacted in 1994 as part of a comprehensive 
federal education statute. It provides federal financial 
assistance iq block-grant form to state education agencies (SEAs) 
and local education agencies (LEAs) to be used in "innovative 
education program st:rategj_es. n The federal funds may be used for 
eight different kinds Of programs, Specified at § 735l(b) 1 

including such matters as professional teacher development in the 
use of technology, adult-literacy programs, nspecial educationrr 
programs, and gifted-and-talented programs. There is no 
requirement that a LEA receiving federal fw1ds use the funds for 
all these kinds of programs; rather, the LEA can design its own 
program, as long as it falls with:ln one or more of the eight 
categories that are eligible for funding. Further, both the 
statute and Education Department guidance on Title VI emphasize 
flexibility, wich the LEJI. 1 s choice to be as unencumbered as 
possible by dictates from the federal and state governments. 

Title VI requires that private, nonprofit schools, including 
religious schools, be allowed the opportunity to participate in the 
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· ~ benefits of the program. 1 Any LEA that receives federal funds, 
~~> · "after/ consultation with appropriate private school officials, 
'-:~ shal,Vprovide for the benefit of such children in such schools 

"-~c:G.lar, neutral 1 and nonideological services 1 materials, and 
equipment * * * as . will assure equitable participation of such 
children in the purposes and benefits of this subchapter." 20 
U.S.C. 7372 (a) (1). Expendl.tures on children in private 1 nonprofit 
schools 11 shall be equal (consistent with the number of children t.o 
be served} to expenditures for programs" in public schools. 20 
U.S.C. 7372 (b). 

All Title VI funds must remain under the control ofa public 
agency, and if those funds are used to purchase equipment and . 
materials to be provided to a private school, title to all such 
equipment and materials must remain with the public agency. 20 

.U.S.C. 7372(c) (l). Thus, Title VI permits only the loan, and not 
the outright gift, of equipment or materials to a religious school.. 
Further, funds received by a school authority or school, whether 
private or public, must be used only to supplement the level of 
funds that would, in the absence of federal funds, be made 
available from non-federal sources, andin no case may such funds 
be used to supplant non-federal funds t.hat would otherwise be 
available. 20 U.S.C. 7371 (b). If an LEA elec.ts to provide 
services (rather than equipment or materials), such as teacher 
training, to a private school, t.hen . any such serv~ces must be 
provided either by a public agency or by a contractor who is 
independent of a private school and any religious organization. 20 
U.S.C. 7372(c) (2). 

Until very recently, the Department of Education had only very 
limited regulations and published guidance on the participation of 

1 Actually/ as the statute puts it, children enrolled in 
such private schools must be allowed to receive the benefits of 
the program, see 20 U.S.C. 7372{a) (1) _ The concept of the 
children, rather than the school, receiving the benefits of Title 
VI programs cannot be taken too literally, however, because Title 
VI permits funding for such matters as teacher-training. All 
educational programs in a sense are intended for the benefit of 
the children, but it would be unrealistic in this.case.to argue 
that the public agency provides benefits directly to the 
children; rather, the LEA lends the private schools resources to 
assist them in giving educational benefits to children enrolled 
in their schools. 
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students in Title VI, consistent with the emphasis 
and local control. The regulations largely restate 

"'--,.,..tire statutory requi.rements that .children at private schools be 
permitted to participate in the programon an equal and equitable 
basis with children .at public schools[ 34 C. F .R .. 299.7 (b) 1 that 
services obtained with federal funds must supplement, not supplant, 
services that · the private: school would otherwise provide their 
schoolchildren, 34 C.F .R. 299.8 (a), and also that the public agency 
must keep title to all property and equipment used for the benefit 
of private school children, 34 C.P.R. 299:9(a). In addition, the 
regulations require that the pu}:)lic ag~ncy "ensure that t:Q.d7 
equipment and supplies pl<;;ced in a pri ~,q..te school * * * are used~ 
ori1y fOr p;r_oper purposes cif the program.'' 34. c. F. R. 299.9 (c) ( 1) _ 

Unt~l :i'ecentiy •. ~ however, th~ p~paFtmr:=nt has never issued detail~.sl;:: 
guidance as to how ~:?~s are· suppo!;led to ensure that such equipm~nti:) 
and supplies are Upe'd o:nly for n'proper purposes, II and in practic(3.Jii;· 
effeCt if has been up to each LEA to determine how that should be,i:: ·'· '.·····~ 
done.· 

2. One of the purposes for which Title VI funds may be used 
is to finance 

programs for the acquisition and use of instructional and 
educational materials, including library services and 
materials (including media materials), assessments 1 reference 
materials, computer software and hardware for instructional 
use~ and other curricular materials which are tied to high 
academic standards and which will be used to improve student 
achievement .and which are part of an overall education reform 
program [. J 

1:F~~ 

20 U.S.C. 7351(b)(2). Although that provisionfijsounds very open-
ended, in :pr~9t~Sr,':7.~, ~#~.~ct it; :r:-e=,fer.~,,,to · C~).·,c'omputer hardware and ~t 

. software 1 and . 05) '·library materials 7~(including library books and 
reference books, whether in traditional format or in new, computer­
usable format I such as CD-ROM) . , Other· forms of "instructional 
equipment, 11 such as slide projectors 1 video projectors, tape 
players, television: sets, and the like, were formerly eligible for 
funding under the old Chapter 2 (and therefore were at issue when 
this case was initiated and litigated), but are no longer covered 
under.Title VII as enacted and revised in 1994, which restricted to 
a considerable degree the kinds of instructional equipment: t:hat 
could be lent to private schools under this program. This case, 
therefore, was litigated largely about kinds of instructional 
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under the statute, may no longer be provided to 
(or indeed public schools) ; 

This case involves the implementation of · the predecessor 
provision to § 7351 (b) (2) . in Jefferson· Parish, Louisiana. For 
fiscal year 1986-87, the Parish received just over $660,000 in 
federal Chapter 2 (now Title VI) funds. About 32% of that, or 
$215,000, went to fund programs at private schools, and one may 
assume that the great majority of those were religiously affiliated 
schools. Of that amount, in turn, about $95,000 went for library 
materials, $16,000 went to "local improvement programs," and the 
rest (about $100,000} went to purchase instructional equipment for 
}lSe at private schools. -~s explained above, however, most 
instructional equipment is no longer covered by the progrctm, and 
only computer equipment can now be purchased. 2 

No money was ever transmitted to a private school by Jefferson 
P~rish. Rather, the LEA purchased the equipment and then sent it 
(on loan) to the privaLe schools. The LEA, not the Department of.· 
Education, is responsible for monitoring the implementation of. 
Title VI programs at private schools to make sure thaL the gchools 
comply with the statute (including the statutory· requirements of 
secularity and neutrality) , and until recently the Department has 
riot required anything specific in the way of monitoring. In the 
particular case of Jefferson Parish, apparently, the LEA 
encourages, ·but does not require, private schools to sign pledges 
that they will use the materials only for secular uses. 
Occasionally, perhaps once every two years, officials of the LEA in 
Jefferson Parish make on-site visits to private schools to monitor 
actual use of the equipment and materials. Materials containing 
content, such as library books and reference material, are usually 
chosen from pre-approved state lists (from which the public schools 
also get their materials) and screened by the LEA, at least 
superficially, to ensure that they . are secular, neutral, and 

2
_ The evidence in this case indicates that "the 

instructional materials purchased with Chapter 2_ funds during 
'1986-87 and loaned to nonpublic, parochial schools in Jefferson 
Parish includes the following kinds of items: filmstrip 
projectors, overhead projectors, television sets, motion piCLUre 
projectors, video cassette projeccors, video camcorders, 
computers, p:r.inters, phonographs, slide projectors, etc. 11 151 
F.3d at 368. Except for computers, most of these may no longer 
be provided under Title VI. 
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/'>0 systenl is not. foolproof I and at one point, the LEA had to recall 
__ ]..5J.).Aooks from religiQus school libraries because they were 

inappropriate for funding under Chapter 2. See 151 F.3d at 368.· 

3. Plaintiffs brought suit against the Secretary of 
Education and local school officials to challenge the 
constitHtionality of Title VI, as applied in Jefferson Parish. 3 

Plaintiffs relied heavily'on Meek v. Pittenger·, 421 U:S. 349, 362-
366 (1975), and Wolman v. Walter, 433 U.S. 229, 248-251 (1977), in 
which the Supreme Court invalidated state statutes that authorized 
public authorities to lend instructional equipment (other than· 
textbooks) to private schools (including religious schools), and 
(in Wolman) to the parents of students attending such schools; The . 
government attempted to distinguish those two cases on two bases: 
first, the statutes invalidated in Meek and Wolman furnished 
assistance only to private schools, whereas Title VI covers bot.h 
private and public schools, and second, Title VI. involves only 
supplementary assistance, and may not be used to supplant funding 
that schools would otherwise provide themselves. 

_The district court initially struck down the prog:ram, but then 
reversed itself, and granted summary judgment for the defendants. 
The district court followed the Ninth Circuit's decision in Walker 
v. San Francisco Unified School District, 46 F.3d 1449 (1995), 
which had upheld a similar Title VI/Chapter 2 program, and which 
had concluded that the holdings of Meek and Wolman did not govern 
because (t.he Walker· court opined}. the Supreme Court had abandoned 
the jurisprudential basis of those decisions in favor of a 
princ{ple requiring . only neutrality as between secular and 
religious educational institutions in the provision of government 
benefits to education. The district court also observed that, as 
in Walker, 

3 Also at issue in this case was the constitutionality of 
Louisiana's special education statute, under which public school 
employees provide special-education services on the premises of 
both public and private schools. The program is very simil.3.r, 
although perhaps not identical to, the federal Title I program 
recently upheld by the Supreme Court. in Agosttni v. Felton, 521 
U.S. 203 (1997). Based on Agostini, the court of appeals upheld 
the program. See 151 F.3d at 350-365. That is~ue does not 
involve the federal government, and will not be further discussed 
in this memo. 
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\~~ The library books and other instructional equipment are 
'Z~. _.p{escr~ened and ti tl~ remains with the ~ublic agency. Most 
~.""""""/ parochlal schools slgn a pledge agree1ng not to use the 

Chapter 2 materials for religious purposes and the Chapter 2 
coordinator makes yearly monitoring visits to the nonpublic 
schools.' In addition, the State makes monitoring visits 
every two years to the nonpublic schools. Finally, employees 
of a public agency provide che Chapter 2 services and no money 
is directly paid to the parochial schools. · The Court follows 
Walker and finds that these controls are sufficient to prevent 
Chapter 2 benefits from being diverced to religious 
instruction. 

4. The court . of appeals reversed, and struck down ·Title 
VI/Chapter 2 as applied in Jefferson Parish. 151 F.3d at 367-374. 
The court rejected the Ninth Circuit 1 s conclusion that Meek and 
Wolman were no longer·good law. The court of appeals·stated that 
the Supreme Court 11 ha~ instructed us confusingly, 11 but nonetheless 
it concluded that 11 Meek and Wolrn:an have squarely held that what the 
government is attempting to accomplish through Chapter 2, it may 
not do. 11 Id. at 371. Furthermore, the court observed, 11 [n)o case 
has struck down Meek or Wolman I II and the . Supreme Court has 
instructed that the courts of appeals may not anticipate the 
Supreme Court's overruling of one of its own decisions, but must 
continue to follow any squarely controlling Supreme Court 
precedent. Ibid. 

Meek and Wolman/ the court found, were directly on point: 
Those cases and others draw boundary lines based on the 11 Character 
of the aid" that is provided to :cel'igious schools. 157 F, 3d at 
372. Thus, it summari7.edr under the Supreme Court 1 S decisions in 
this area, a public education authority may provide purely secular 
textbooks to religious-affiliated schools -- in part because the 
secular content of such textbooks can be readily determined in 
advance -- but nonetheless other materials, including secular and 
ancillary instructional materials such as maps, globes, and wall 
charts, as well as instructional equipment such as slide 
projectors, may not be so provided. Ibid. The court of appeals 
suggested' that the' Supreme Court's decisions in this area are not, 
readily harmonized/ but it emphasized that che overarching theme of 

The court of appeals 1 opinion, however, indicates that 
the LEA monitors the schools·only once.every t.wo years. 151 F.3d 
at 368. 
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\"': those decisions is that the Establishment Clause concern turns on 
<'f?) the s·!ecific kind of aid that is provided to a religious school, 
"'<~..,.""··.-~llci/not on !:he neutral or non-neutral reach of the program offering 

benefits (i.e. 1 whether the state offers benefits only to religious 
=:-chools, or to all educational institutions, religious and 
secular). Thus, for example, the court of appeals noted that in 
Committee for Public Education and Religious Liberty v. Regan, 444 
U.S. 646 {1980) I even though.the Court upheld financial assistance 
to religious schools in testing and grading standardized tests, the 
Court also reiterated that Meek does bar the·loan of instructional 
materials to religious schools. See 157 F.3d at 373. 

The court also rejected the Walker court's effort to 
distinguish Meek and Wolman 'on the ground that the statutes at 
issue in those cases. provided for assistance only to private 
schools (mostly religious schools), and not also public schools, 
whereas Title VI gives assistance to both private· Cl-nd public 
schools. That point cannot .be dispositive, the court stressed, 
because the statutes at issue in Meek and Wolman were designed with 
the specific purpose of providing equitable benefits to both public 
and nonpublic schoolchildren; there was no need for the statutes to 
proyide assistance to public schoolchildren because they. were 
receiving the instructional materials anyway, under the general 
provisions for public education. "Thus, the percentages [of aid 
that flowed to religious schools] discussed in Meek and Wolman were· 
completely irrelevanc to the constitutionality of the programs at 
issue there, as was the fact that the general aid programs might 
have been implemented by two separate stat.utes." 157 F.3d at 373. 

In addition, the court rejected the suggestion that Agostini 
v. Felton, 521 U.S. 203 (1997), eradicated t:he force of Meek and 
Wolman. "Agostini does, it is true, discard a premise on which 
Meek relied - i.e. that ' [s] ubstantial aid ·to the educational 
function of [sectarian] schools ... necessarily results in.aid to 
the sectarian school enterprise as a whole. r But Agostini does not 
replace that assumption with the opposite assumption; instead 
Agostini only goes so far as to 'depart[l fro~ the rule ... that 
all government aid that directly aids the educational function of 
religious schools is invalid. 111 157 F. 3d at 373. Because Agostini 
"says nothing about the loan of instructional materials to 
parochial schools," the court declined to read it as overruling 
Jl.oleek or Wolman. 

S. You authorized a petition for rehearing,. which was denied 
by the Fifth Circuit. In the meantime, the Department of 
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Education, in consultation with the Department of Justice, 
including the Solicitor General's Office, prepared amended 
pub~~~hed guidance on the participation of pr~vate schools in Title 
VI:·· That guidance (like .all of the Department's Guidance on Title 
VI) "does not: impose any requirements beyond those in the Title VI 
statute and other applicable Federal statutes and regulations, but 
encourages varying views and focuses on what should and can be 
done, rather than setting limits. 11 Guidance iii (Feb. 199~) . 5 

The Guidance explicates the Depart:.ment of Education's view as 
to what constitutes compli-ance with Title VI's statutory 
requirement's that benefits be ~ecular and neutral in the context of 
participation of private schools. The Guidance states that LEAs 
should employ several safeguards to ensure that aid will not be 
diverted to religious purposes. For example, the LEA should obtain 
from the private school a written assurance that the equipment and 
materials placed in the private school will be used only for 
secular purposes: In addition 1 the LEA should ensure that such 
equipment and materials are in fact secular by, for example, 
reviewing the content of any library books provided to private 
schools, conducting periodic on-site monitoring, arid requiring the 

...__ use of ·logs to ensure that the private school uses the equipment 
andrnaterials only for secular purposes. Third, the LEA should 
ensure that any violations are corrected at once and must remove 
equipment and materials if necessary to prevent unauthorized use. 
See Guidance 19-20. 

DISCUSSION 

The decision whether to seek certiorari in this case ·is a 
difficult one. There are three separate considerations that bear 
on this decision.· First, is the court of appeals 1 decision correct 
under current Establishment: Clause law, and therefore would a 
certiorari petition require us to argue that Meek and Wolman should 
be overruled? Second, if we were to argue that those cases should 
be overruled, what are the possible. bases on which we might 
reasonably make such an argument? And third, even if we assume in 

5 Because the statute emphasizes flexibilit:.y in the LEAs 
and SEAs' administration of the program r~ther than centralized 
m~cro-management by the Department of Education, the Department 
of Education expressed to the Department of Justice a preference 
for issuing guidance rat.her than binding regulations in response 
to the court of appeals 1 decision. 
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~ the a~,1 tract that certiorari might be warranted, what is I~Xhe 
\(o · signivf/icance of the fact that the record in this case was com~~ed 

.· ........... 

·~.:te.fe the statute was amended and before . the Department of 
Education issued guidance on the participation of private schools 
ln.the Title VI program? 

1. a. In my view, the court of appeals correctly concluded 
that this case was governed by Meek and Wolman, at least as to the 
loan of instructional equipment to private schools, although the 
question is closer as co library books. Meek ·involved a 
Pennsylvania statute, Act. 195, that authorized the loan of 
instructional material and equipment (defined to include 
"periodicals/ photographs,· maps, charts, sound recordings, fiims, 
* "* · * proj eccion equipment, recording equipment, and laboratory 
equipment/" 421 U.S. at 355) directly to qualifying nonpublic 
schools in the state. The Court noted that the primart 
beneficiaries of Act 195 were parochial schools (7~% of the schools 
receiving aid under Act 195 were religiously affiliated) . 
Referring to this as "massive aid" that was neither "indirect nor 
incidental, 11 the Court stated that 11 it V{Ould simply ignore reality 
to attempt to separate secular educational functions from the 
prG:dominantly religious role performed by many of Pennsylvania's 
church-related elementary and secondary schools and then 

. characterize Act 195 as. channeling aid to the secular without 
providing direct aid to the sectarian." 421 U.S. at 365. Because 
the purpose of a church-related school is in large part to 
inculcate. religious values, "Act l95's direct aid to [such 
schools] , even though ostensibly limited to wholly neutral, secular 
instructional material and equipment, inescapably results in the 
direct and substantial advancement of religious activity, * * * and 
thus constitutes an impermissible establishment. of religion." Id. 
at 366 (emphasis added). 

Wolman followed Meek and extended it. to invalidate an Ohio law 
· that provided for the loan of similar materials directly to the 
students attending religious schools (and their parents), rather 
than the .schools themselves. 6 The Court found that distinction to 

5 In my discussion of Supreme Court cases involving aid to 
"religious schools," or 11 religiously affiliated schools," such 
references refer only co primary and secondary schools, and not 
postsecondary schools, such as religiously affiliated 
univ:ersities, which the Supreme Court has viewed as categorically 
different because such institutions are generally not pervasively 
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\~A b . 'h d. ff d h . . ~..::-;>. e w;p out a ~ erence, and note t at the equ1.pment "1s 
. '<;.) subst?antially the same, [) will receive the same use by the 

---..,.,.._ t ~d - [ d] t '11 b t d d d. t . b t d th ~s,-u enL.s, an may s :t e s ore an 1s r1 u e on· e 
· nonpublic school premises." 433 U.S. ~t· 250. Concurritig in the 

judgment, Justice Powell observed that, although the Establishment 
Clause does not prohibit all aid to students attending.sectarian 
schools, that case involved aid that could not be meaningfully 
distingui·shed from aid to the schools themselves, such as wall 
maps, charts, and classroom paraphernalia, 11 for which the concept 
of a loan to individuals is a transparent fiction." 433 u.s. at 
264. Justice Poweli ·. also emphasized. tha.t the Court in Meek had 
reaffirmed Board of Education v. Allen, 392 U.S. 236 (1968), which 
had upheld a program in which a public school authority loaned 
textbooks to students attending private (including religious) 
·schools) . Justice Powell drew from Meek and Allen the principle 
that "at least some s:uch loans of materials helpful in the 
educational process are permissible so long as the aid is 
incapable of diversion to religious uses*** and so long as the 
materials are lent to the individual students or their parents and 
not to the sectarian institutions. ro · 433 U. $. at 263. 7 Justice 
Powell's narrower reading of Meek in Wolman -- although not the 
above-quoted sentence seLting forth his two conditions for 
permissibility of state aid to religious schools -- was cited by 
the Court with approval in Committee for Public Education and 
Religious Liberty v. Regan, 444 U.S. 646, 661-662 (1980). 

The character of most of the aid at issue in this case -­
instructional equipment, including computer equipment is 
indistinguishable from the aid invalidated in Meek or Wolman, and 
falls even under Justice Powell's reconciliation of Allen, !1eek, 
and Wolman. Under a broad reading of those two cases, of course, 
including the interpretation that the Court apparently gave in 
those cases themselves, the aid clearly falls. The rationale for 
the majority opinion in Wolman was that even secular educational 
aid to religious schools is impermissible, with the exception of 
cextbooksi the majority opinion notsd, in fact, that the parties 
had stipulated that the challenged law required 11 that materia.ls and 

sectarian. See Bowen v. Kendrick, 487 U.S. 589, 612 (1988)-

Justice Powell at this poirit cited Committee for Public 
Education v_ Nyquist, 413 U.S. 756 ·(1973), in which the Court 
(per Justice Powell) held that several provisions providing 

~ financial aid to religious schools and to parents of students 
~ttending those schools violated the Establishment Clause. 
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~ ::!i7:J. 11 ca:3a3b;e_ 8~f a:i;4e:_si~~v~~t~:~;;;o::e ~~::~sf~~~~ t~oet a~~ 
~impe:r:m1ssible on the basis. of Meek, and held that the loan of 

·:-

-eqiT(pment to private schools, although ostensibly 11 limited to 
netural ·and secular instructional material and equipment, 11 

nonetheless 11 inescapably had - t.he primary effect: of providing a 
direct and substantial advancement of the sectarian enterprise. 11 

Id. at 250; see ibid. ( 11 In view of the impossibility of separating 
the secular education function from the sectarian, the sta.te aid 
inevitably flows in part in support of the religious role of the 
schools"). 

The original rat:ionale of Meek, therefore, was that any aid to 
religioUs sch6ols, with the exception of textbooks, necessarily 
advances the sectarian mission of those schools. If this .broad· 
reading of Meek is correct., then it is difficult to see how the aid 
that is challenged in this case could be permissible. 8 If the 
Supreme Court continues to. believe that any direct aid to the 
instructional mission of a religious school necessarily advances 
the religious .aspect of that mission, then the · aspect of the 
statute challenged in this case cannot possibly be constitutional. 

If, however, we assume that the Court no longer adheres to 
such a broad reading of Meek, but (since its decision in Regan) has 
adhered rather to Justice Powell• s somewhat narrower reading of 
Meek in-wolman, then the question is whethe~ the aid challenged in 
this case· survives Justice Powell's reading of Meek. The answer is 
that it probably does not. Under the rule of Justice Powell's · 
concurring opi~ion, educational assistance to religiously 
affiliated schools is proper only if, at a minimum, the assistance 
is incapable of diversion to religious uses. 9 It is true that in 

9 The same might be true of other aid made available under 
Title VI as well. Teacher training in technology made available 
to religious school teachers, for example, would seem to advance 
both the secular and religious mission of a .religious school, if 
ic makes the teachers more effective. Perhaps one could argue 
that such aid is simply more indirect in its effect on the 
instructional mission of the school than is the aid made 
available in Meek and Wolman. 

9 Justice Powell also required that any aid be given to 
the students themselves rather than the schools, and he voted to 

...-.. invalidate .the statute in· Wolman on the ground that the aid did 
not satisfi that condition. 433 U.S. at 248. It is not clear 
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~~;u..,. Wolman/ the partl.es had stl.pulated that the law pernutted only the 
·e;_(~::» loan of material that was incapable of diversion to religious use, 

"'· .. ,.,...__and as to much of the material at issue that was probably correct 
·(such as science equipment:). See 433 U.S. at 248 ri.lS, 249. It is 
also true that (1) the majority·probably did not rest its decision 
in Wolman on a factual disagreement with the parties as to whether 
the material at issue there was incapable of diversion to religious 
~se, but rather adopted a broader rule, and (2) Justice Powell 
appeared to accept the statute's facial representation that loans 
were limited to materials that were incapable of diversion to 
religious use (433 U.S. at 263) . 10 

Nevertheless, it is difficult to say with a straight face that 
computers, slide projectors, tape players, and the like are 
inherently "incapable" of diversion to religious ends. Plainly 
they can be used for instruction in religious subjects. A computer 
can be used to rtin a religious instructio'n program; a slide 
projector can be used to run religious slides. Nothing inherent 
in that equipment limits its use to secular subjects, unlike, 

whether Justice Powell's second condition survived Regan, which 
upheld the use of public funds to reimburse relig1ously 
affiliated schools for the costs incurred in administering state­
required standardized tests, rather than direct assistance to 
parents. Regan might be distinguishable from Wolman, however, on 
the ground that it did not involve instructional equipment or 
materials, and therefore did not involve direct aid to the 
instructional mission of the school. 

10 Justice Powell voted to invalidate the Ohio statute 
because it de facto permitted loans of materials and equipment to 
religiously affiliated schools rather than parents. 433 U.S. at 
263. Because he concluded that the ostensible loans of equipment 
such as charts and wall maps to parents were, in effect, loans to 
che schools, that conclusion was sufficient for him to invalidate 
the statute, and he did not address the specific significance of 
loans of instructional eqUipment such as cassette recorders and 
record players. He did observe that the statute "makes no 
attempt to separate" certain other instructional materials, such 
as cha:rcs and wall maps, "from others meaningfully lent to 
individuals," although he also suggested that he -would find no 
defect nin a properly limited provision lending to che 
individuals themselves only appropriate instructional materials 
and equipment similar to that used in public s~hools." Id. at 
264. 
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~ arguablJ, science equipment and maps (although people might 
\~ disagrs!e about that ·also) . Such equipment is plainly not like 

· '· r.ext:bdoks, for it: cannot be screened in advance to ensure that it 
""'·~ca:r:t'.be used only to impart a secular content. 11 Although one might 

imagine a set ·of safeguards sufficient to establish that computers 
are not in fact diverted or divertable to _religious purposes, 
neither on its face nor as applied in Jefferson Parish heretofore 
did the Title VI program require such safeguards. And although 
Title VI is on its face limit.ed to loans of secular equipment, it 
is not (unlike the Ohio statute invalidated in Wolman) on its face 
limited to materials that are incapable of diversion to religious 
use. 

il The question of library books is closer, because it is 
possible to prescreen library books, like textbooks, to ensure 
that they have a secular content. One would, however, expect 
schools to have greater latitud~ in stocking a library than in 
identifying appropriate texts for classroom discussion. Even a 

~ public school, in fact, is likely to have some library books 
discussing religious subjects, including the Bible and scriptures 
of other religions. On the other hand, one could argue that 
there are particular dangers in a public .school lending religious 
books to a religious school for use in its library; and so a 
public school might be required co provide only secular books to 
a religious school for use in .its library, even if that public 
school had the Bible in·its own library. Under the second 
condition of Justi~e Powell's'concurrence in Wolman, however, the 
loan of library books .could not be upheld in any event because 
the loan is made to the,public school rather_than to the student. 
As mentioned above, however, it is not clear whether this second 
condition survives Regan. In any event, I would not support a 
cert. petition that challenged solely that aspect of the court of 
appeals' decision that strikes down the loan of library books to 
private schools. That part of the program is not central to the 
program, and in any event this case is probably not a good one in 
which to defend that aspect of the program, because the record 
shows that religiously orienced books were in fact lent to the 
library, and t.he public authority had to recall many of them. 
While one could a·rgue, of course, that this merely shows that the 
system works to ensure the secularity of the aid given co 
religious schools (since the LEA discovered the error and 

.-=--. rectified it), I doubt that the Supreme Court will view it that 
way. 
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~~ · . b. } I do not believe that this case caJbe distinguished 
~ from Me[~k and Wolman on either of two grounds that have been 

"~s,l.!,gg-e-s'ted: first, the fact that the statute _at issue here provides 
benefits to both public and private schools, whereas those 
invalidated in Meek and Wolman provided benefits only to private 
schools,.and second, the·fact that the statute invalidated in this 
case· expressly requires that the aid to private schools supplement, 
and not supplant, the level of funds that would otherwise be 
available from non-federal sou~ces. As to the first point, it is 
true that the specific statutes under review in Meek and Wolman 
pro~rided for aid only to private schools, whereas Title Vl gives 
aid to private and public schools alike (or, rather, to the 
students attending-them see note 1, supra). Still, that cannot be 
a basis ~or distinguishing Meek and Wolman, becausethe purpose of 
those statutes was to bring privat:e schools students into an 
equitable position with public school students, just as Title VI 
requires. In the Meek situation, Pennsylvania did not need to 
enact a statute to lend maps and wall charts to public schools 
because those schools were getting their maps and wall charts 
anyway under the general program of· state and local support for 
public . education. Moreover, in Meek,. the Court, in upholding 
Pennsylvania's textbook loan program for private school students, 
rejected an effort to distinguish Board of Education v. Allen, 392 
U.s. 236, 239 · (1969), which had upheld. a New York statute 
authorizing textbook loans to both private and public school 
scudents, and noted that 11 it is of no constitutional significance 
whether. the general program is codified in one statute or two." 
421 U.S .. at 360 n.B. 

The. problem with the "supplement, not supplant" argument is 
that it simply does not meet Justice Powell's objection that aid 
to religious schools ·must at a minimum be of a nature that is 
"incapable of diversionu to religious ends. There is no evident 
reason why supplementary aid to a religiously affiliated school 
might nonetheless do a very effective job of advancing that 
school 1 s religious mission. That might be accomplished by 
providing the religious school with resources that ic did not 
already ~ave for its teligious mission. A religiously affiliated 
school that did not have a·video player, for example, anddid not· 
intend to buy one from it.s own limited resources might find that 
such a player provided to it by the stat.e was highly useful for its 
religious purposes, even though that same video player might 
legitimately be considered supplementary under the statute. 
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'1- Itt is true that in Agostini v .. Felton, 521 U.S. 203, · 228-229 
\ /) ' ;"<o ( 19~i) , ·the Court:, in responding to Justice Souter's dissent, made 

..._,"'-~nG·t..--e of the fact that che Title I program challenged in that case 
"would not impermissibly finance religious indoctrination 11 in part 
because it could be used only to supplement, and not supplant, 
r:esources and instruction already provided by the religious school.· 
That point, however, was related to the fact that the 1'itle I 
instruction was given entirely by public school teachers, under the 
supervision of.public school authorities; the Court emphasized that 
" [n] o . Title I funds ever reach the coffers of the religious 
schools." rd. at 228. Since the public agency was providing the 
instruction, it could determine for itself whether it:s instruction 
was supplementing, rather than supplanting, the instruction that· 
would otherwise be given by the religious school. But in the 
context of Title VI assistance, I have not seen any explanation of 
what it means that. such assist:ance cannot supplant the schools' own 
funds, nor how that requirement might be enforced in a way that 

. might give content to a requirement that instructional equipment 
not be diverted for religious purposes. If a LEA gives a religious 
school computer equipment without significant restrictions on how 

.that equipment may be used, it seems impossible to me to determine 
whether that equipment supplements- or supplants the effort that the 
religious school would make on its own. Moreover, and perhaps more 
importantly, even if one could determine that the religious school 
would not purchase computer equipment or tape recorders for its own 
use, and therefore the provision of such equipment supplemented the 
religious school's resources, the fact remains that, absent 
assurances and moni taring, such equipment could be diverted to 
religious uses. In other words, supplementary aid might well 
supplement both the religious and secular mission of the religious 
school. 

c. Nor do I believe that the Court's decisions in Meek and 
Wolman have been overturned by the reasoning · in subsequent 
decisions ln Agostini, Zobrest v. Catalina Foothills School 
District, 509 U.S. 1 (1993), and Witters v. -Washington Department 
of Services for the Blind, 474 u.s. 481 (1986) .. Without doubt, 
those decisions do cut back on some of the more extended reasoning 
of Meek; thus I i,n Agostini' the Court observed that I in Zobrest and 
Witters, it had "abandoned the presumption in Meek * * * that the 
placement of public schools on parochial school grounds inevitably 
results• in the impermissible effect of state-sponsored 
indoctrination." 521 u.s. at 223. But as that sentence indicates, 
the Court's retrenchment of Meek was directed at the part of~ 
invalidating public school employees' provision of "auxiliary 
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")o 367-13,72) , not the part of that decision invalidating aid by the 
· >~ . .,.,=pub'i ic school system- to the private schools themselves_ Indeed, in 

. .--.... 

Agostini, the Court went to some pains to point out that the 
educational · benefits flowed to the students without the 
intercession of the private school (which cannot be said of Title 
VI). See 521 U.S. at 226. Thus, the Court in Agostini viewed the 
question as whether the presence of public school personnel ori 
private school premises created an Establishment. Clause problem per 
se. It is also noteworthy that, although in our brief in Agostini, 
we urged the Court ~o rely on Bowen v. Kendrick, 487 U.S. 589 
(1988) ,·which had permitted direct financial subventions from the 
federal government to religiously affiliated institutions (as long 
as they were not "pervasively sectarian"), the Court did not cite 
Kendrick for its discussion of the changes in Establishment Clause 
law. Therefore, Agostini should be read, not as a case involving 
funding assistance to religious schools, but. as a case invol v.ing 
assistance by public school teachers to students at such schools 
without the intercession of the parochial school. 

In sum, under current Establishment Clause law, the court of 
appeals was correct to conclude that this case is controlled by 

. Meek and Wolman. Accordingly, if we seek certiorari, we would have 
to ask the Supreme Court to overrule those decisions. 

2. a. There are two possible ways in which we might ask the ~ 
Supreme Court to overrule Meek and Wolman. We might argue broadly ~ 
that, because the Establishment Clause prohibits only the 
favoritism of religious over non-religion, the Clause lS not 
violated as long as a public authority distributes secular,· 
educational benefits neutrally to religious and secular schools. 
Alternatively, we might argue narrowly that Meek and Wolman, even 
as reinterpreted by Justice Powell, wen~ too far by requiring that 

. aid to religious schools be of a nature that is inherently 
"incapable" of diversion to religious purposc:!s, and that the Court 
should require instead only that, under the totality of the 
circumstances including any safeguards imposed by 'the statute or 
administrative practice, there is no realistic danger that such aid 
will be diverted to religious purposes (which one might think of as 
a presumption of validity, subject to rebuttal in a particular 
case). Both arguments have difficulties. 

The first argument presents a highly controversial view of the 
Establishment Clause (and one that we did not urge upon the Court 
in Agostini, even though several amici and the intervenors did). 
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.:;.>. It. would· require asking 'C.he Supreme Court to overrule, not: just: 
~~ Mee~and Wolman, but also the underpinnings of many other 
··.,~Es-~ablishment Clause decisions, because it requires wholesale· 

abandonment of the "effect" prong of the Establishment Clause 
jurisp~udence insofar as that prong relates to the provision of 
material aid to pervasively sectarian institutions. That is to 
say, a construction of the Establishment Clause. that required only 
neutrality between religious and nonreligious institutions would 
likely permit the government to give much aid, including perhaps 
direct cash aid, to religious schools, ·without any restriction as 
to the particular use of the financial· aid by the re.ligious 
institution. ·Beyond Meek and Wolman, such a rule wquld be 
difficult to square with, :Cor example, Committee for Public 
Education v. Nyquist, 413 U.S. 756 (1973), which invalidated a 
program under which New York provided grants to private, nonprofit 
schools for the maintenance and repair of school facilities, and 
concluded that the. effect of such grants, ·· 11 inevitably, ·is to 
subsidize and advance the religious mission of sectarian schools." 
Id. at 779-780. It would also appear to be inconsistent with the 
part of Grand Rapids School District v. Ball, 473 U.S. 373 (1985), 
which struck down a program that provided funding to parochial 
schools for instruction by parochial school tea.chers, 
notwithstanding that the course work appeared to be secular in 
nature. See id. at 376-377, 399-400. (This aspect of Ball was not 
questioned in the Court's decision subsequent in Agostini, and 
Justice O'Connor concurred in that part of the decision in Ball.} 
Thus, a neutrality argument would require not just the overruling 
of Meek and Wolman, but also several other Supreme Court decisions 
in this area. 

In Agostini, the Court did make clear that the government may 
provide educational services to students attending religious 
schools, if those services are provided without regard to religion. 
That decision must, however, be read in the context of provision of 

_assistance directly to students, and not lending of equipment to 
schools. . (Mo~eover, although Title VI does ostensibly provide the 
benefits to the students rather than the schools, it would be 
blinking reality in this case to argue that the aid did not flowto 
the schools. See note 1, supra.) Agostini should not be read to 
permit government financing of religious schools witpout regard to 
the secularity of the purpose for which the financing is provided. 

In fact, in Rosenberger v. Rector 1 515 U.S. 8l9 (1995), 
Justice 0' Connor (the author of Agostini) reiterated her view that 
''public funds may not be used to endorse [a] religious message-" 
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~ Id. at)B46-B47 {concurring opinion); see also Kendrick, 487 u.s. at 
~> 622 (,0' Connor, J., concurring) (stating that "any use of public 
~ fun~ to promote religious doctrines violates the Establishment 
~~~use 11 ) (emphasis in original). She went on to make clear in her 

Rosenberger concurrence that, although 11 [o]ur cases have permitted 
some government funding of secular functions performed by sectarian 
organizations, 11 those decisions 11 provide no precedent for the use 
of public funds to finance religious activities. 11 515 U.S. at 84 7. 
She noted further that the funding at issue in Rosenberger was 
11 distributed in a manner that ensures its use only for permissible 
purposes, " including various safeguards . to dissociate the 
university from thereligious group receiving the financing; and 
that the program was funded, not by general tax revenues, but from 
a "student use fund," and that a student might have a Free Speech 
Clause challenge to the compulsory financing.of another's speech, 
with which he disagrees, through that fund. Id. at 851. She 
therefore concluded that the Court's decision in Rosenberger 

11 therefore neither trumpets the supremacy of the neutrality 
principle nor signals the demise of the funding prohibition in 
Establishment Clause jurisprudence. 11 Id. at 852. Given Justice 
O'Connor's concurrence in· Rosenberger, there is scant likelihood 
that she will endorse a "neutrality 11 reading of the Clause that 
would permit outright grants to religious schools, as long as 
similar grants were made to nonreligious schools. 

b. Justice O'Connor's concurrence in Rosenberger does 
suggest, however, -that she might support an interpretation of the 
Establishment Clause that permitted secular aid to religious 
schools, as long as that aid is accompanied by safeguards that 
ensured that the aid could not be diverted to religious purp'oses 
(whether or not it is inherently "incapable 11 of such di ve:rsic:m) . 
Such an argument, if carefully framed, would involve a minor 
adjustment of Meek and Wolman, but not the wholesale repudiation of 
those -cases. (Indeed, we might argue that those cases were 
correctly decided on their facts, because the programs invalidated 
in those cases were not accompanied by any safeguards; thus, under 
a · formulation to be discussed herein, those programs were 
unconstitutional because, even though the statutes required that 
only secular aid be provided, nothing in the program provided any 
assurance that this would actually be t:he way the program was 
administered) . , The crucial difference between the argument we 
would propose and the position· taken by, for example, ,Justice 
Powell in Wolman, is that instead of arguing that material aid to 
:::-eligious schools is impermissible unless it is , incapable" of 
diversion to religious ends, we would argue that such aid is 
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.permis.{ible when there is no reasonable likelihood that it would be 
~,:2 di v17rted to religious ends. . In effect, we would be asking for a 

·.,.,·"'=-~-r€"sumption that, when a public authority gives material aid 
neutrally to both religious and nonreligious school~: 1 and 
accompanies that aid with requirements and safeguards sufficient to 
ensure that the aid is not diverted to religious purposes, then the 
aid is permissible. One could, of course, always contend in a 
particular case that the aid had been diverted to religious 
purposes, or that the safeguards were insufficient, which would 
establish not just an Establishment Clause violation but also a 
violation of the requirements of the_ governing program. 12 

If we were to propose that the Court adopt this rule, we would 
point out to the Court that the Department of Education has 
recently issued guidance indicating safeguards in the Title VI 

context to ensure that equipment and materials are not di veJ:-ted to 

12 This approach would be roughly consistent with, but 
significantly different from, the approach taken by the Court in 

.-.... Kendrick. That case, unlike this one, did not involve aid to a 
pervasively· sectarian institution, a distinguishing point that 
was crucial there. See 487 U.S. at 621 (leaving it open on 
remand for plaintiffs to show that 11 aid is flowing to grantees 
that can be considered •pervasively sectarian• religious 
institutions, such as we have held parochial schools to be 11

). 

The crucial, but admittedly subtle, difference is that Kendrick 
does not require actual safeguards that: aid not be reasonably 
diverted to religious ends; to .sustain the statute on its face, 
it was held sufficient in that case that the statute required 
that the aid be used for secular purposes. Under the approach 
discussed herein, such a ·statutory requirement would not be 
sufficient to sustain the statute against an as-applied challenge 
when aid is provided to religious schools; safeguards against 
diversion would also be required. The difference is warranted in 
light of the fact that this case involves aid to pervasively 
sectarian institutions, whereas Kendrick did not. In the context 
of aid to pervasively sectarian institutions, the Court has not 
indulged a blanket presumption that the institution receiving the 
aid may be trusted not to use the aid for religious purposes. 
Some assurances, and some monitoring, are necessary in a way that 
is not necessary in'the context of aid to an institution that is 
religious affiliated, but is not pervasively sectarian, such as a 

"· religiously affiliated university or social-service organization. 
See Kendrick, 487 U.S .. at 612. 
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religioils purposes. We would therefore argue that, to the extent 
che ~stablishment Clause requires such safeguards, the Department 

'·--oF-~Education Is guidance is sufficient. 

There are, however, t.hree serious problems with going to the 
Supreme Court on this theory at this particular time. First, when 
the record in this case was compiled, there was nothing explicit in 
the Department's regulations or guidance that articulated 
safeguards required of LEAs to make sure that the aid provided by 
Title VI is used for secular purposes only, and is not diverted to 
religious ends. The record does show that Jefferson Parish public 
school administrators made occasional forays into the religious 
schools to examine the use of the materials, but there is.nothing 
to indicate that the Parish did so pursuant to any formal policy, 
especially a policy adopted at ,the federal level. It is not clear, 
therefore, how we could benefit from our new rule of constit1.1tional 
law, because it would not excuse the constitutional violations that 
had already been identified (and were not excused by the new rule 
we would propose). This is an "as applied" challenge, and it is 
not clear how we could show that the statute-had actually been 
applied in a way that, we would suggestr is sufficient to rnake it 
constitutional. And of course the recent issuance of the. nevl 
Education Department guidance decidedly has the air of having been 
adopted for the purpose of salvaging our position in litigation 
(which is by no means to suggest that its adoption was a mistake) . 

The new rule that we would propose might be of use in fighting 
off an injunction in futuro, because, armed with the new Department 
of Education guidance, we might argue that· no constitutional 
violation is likely to be perpetuated. Even so, I thi~ there are 
two considerable difficulties with our argument_ The first is that 
the Department of Education 1 s guidance is simply guidance, and does 
not have the force of a binding regulation. It explains what the 
Department of Education views as sufficient to satisfy Title VI, 
but it does not provide that compliance with the guidance ls 
required by Title VI. Thus 1 we may not really be in a position to 
offer the Court reasonable assura6ce that Title VI aid will not be 
diverted to religious purposes, and it will be difficult to 
persuade the Court that this is really distinguishable from Meek 
and Wolman despite the presence of the new guidance. The second 
difficulty is the Department has no history .of implementation of 
the guidance (since it is very recent). We therefore cannot point 
to any experience to assure the Court that the guidance works. 
Thus, the case is quite unlike Agostini, where the Department of 
Educ:'lt-ion had undertaken an extensive study of the effect of the 
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"'.>0 Cour;.~/s decision in Aguilar v. Felton, ~73 u.s. 402 (1985), on 
·~~ho6ls' educational mission, found that that effect was 

oven.vhelmingly negative, and .was able to make a 1:epresentat.ion as 
to that effect _.n 

The combination of these two factors· suggests to me that, if 
we want eventually to obtain a reversal of the Fifth Circuit is 
decision, a possible course is t6 let this particular case go but 
to monitor and document the implementation of the Department of 
Education's guidance and (I would also strongly suggest) adopt 
binding regulations giving further teeth to that guidance. Then., 
if a challenge is brought to Title VI in another circuit, we will­
be in a position to develop a record, with a view ultimately to 
show the Court that it is indeed possible to develop safeguards 
that protect against the diversion of material aid to religious 
purposes, and that · the ·broader rule ·of Meek and Wolman is not 
necessary to ensure that public funds are not used to subsidize the 
religious mission of a pervasively sectarian institution - \olhich a 

·u Yet another possibility I have considered would be to ask 
the Court to vacaLe the decision below and remand the case for 
further consideration in light of the Department of Education's 
newly published guidance. I note, however, our efforts .to 
accomplish such remands in the past in light of intervening 
administrative developments to conform administrative practice to 
decisional law have not been particularly successful. Moreover, · 
it is highly doubtful that the Fifth Circuit would conclude that 
the new guidance had added anything of relevance. The lower 
court 1 s decision was based on its reading of Meek and Wolman as 
flatly barring the kind of aid challenged in this case, not based 
on a conclusion that there were insufficient statutory or 
administrative safeguards to ensure that the aid was used only 
for secular purposes by a religious school. Thus, a remand is 
unlikely to change the result in the lower court. Further, it is 
not clear why the Supreme Court would think that the new guidance 
would be relevant under the current state of Establishment Clause 
law. The new guidance might assist us in persuading the Supreme 
Court that the la\<7 ought to be changed, but it is difficult to 
argue that adoption of the new guidelines should change the 

.~ result under the current state of the law, .even that unde:r. t.he 
narrow reading of Meek adopted by Justice Powell in Wolman. 
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rnajoriJy of the Court continues to vlew as a central tenet of the 
Estabfishment Clause. 14 

~ 
u It is also important not·to forget the "entanglement" 

problem that the Court considered but rejected on the facts of 
Agostini -- namely, the danger of excessive supervision of 
religious schools by public school personnel. In Agostini, the 
danger was found to be insubstantial because the supplemental 
instruction at issue in that case, albeit carried out on the 
premises of private schools, was given only by public school 
personnel, who were subject to the supervision of other public 
school personnel, and the Court declined to presume that in such 
situations monitoring would be necessary to ensure that the 
public school teachers were not inculcating religion. See 521 
U.S. at 234 .. Here, there may indeed be an entanglement danger if 
the public school.authorities are constantly looking over the 
shoulder of religious school instructors to make sure they are 
not using their Title VI equipment for religious purposes- There 
is something rather disturbing about having a public school 

.~ official sit in a religious school classroom to make sure that a 
class.during which computers are used is not excessively 
religious in content. Cf. Kendrick, 487 U.S. at 616-617 (noting 
that entanglement problems are lessened when government is not 
seeking to supervise pervasively sectarian institution). I note, 
however, that the Department of Education's guidance does not 
even remotely suggest this degree of supervision. Yet our case 
would depend on the proposition that the Establishment Clause 
permits material aid to the~ instructional mission of religious 
schools if that aid is accompanied by §QIDg (but not too much) 
monitoring to make sure that the aid is used only for secular 
purposes_ 

I also note that, in the future/ there are other means by 
which the·Department of Education could ensure that computer 
equipment is not diverted to religious purposes. In Walker v. 
San Francisco Unified School District, 46 F.3d 1449 (9th Cir. 
1995), which upheld the application of Title VI in San Francisco, 
the court pointed out that private schools were provided with 
computers that were "locked" and could he used only with software 
that could not be diverted to religious use. Id. at 1464. 
Although it is debatable whether the Walker court rested its 
decision on this ground, it does present another option for 

-. resolving the Establishment Clause problems in Title VT: It is 
my understanding, however, that the Department of Education as a 
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0 ' 
Y. 3' _ It is t:rue that the court of appeals framed its decision 
"\~~) as irlvalida-cing · a . federal statute, as applied. 157 F. 3d at 3 74 . 

...,.. ',... . ....,.___;f..o·i/ two important reasons, ·this ruling may not implicate the 
presumption that a judgment declaring a federal statute 
unconstitutional ordinarily warrants certiorari (even apart from 
the faqt that the decision of the court of appeals is correct under 

. .-.... 

exist~ng constitutional law). First, -Title VI has been declared· 
unconstitutional only as. to the. manner in which it has been 
heretofore applied in Jefferson Parish - not as it has been applied 
by the Department of Education, and certainly not as it might be 
applied in the future, after the issuance of the Department of· 
Education's new guidance. The latter point is particularly 
important, because now that the Department of Education is on 
record in .its guidance to the effect t:hat safeguards should be 
adopted by LEAs to ensure compliance with Title VI Is secularity 
requirement, Jefferson Parish's "application" of r'itle VI 
heretofore without such safeguards (really, its administration of 
the funds given to it by the Department of Education) is 
inconsistent with current Department of Education policy. That is 
to say, even if"i-t is the case that Title VI was unconstitutional 
as applied by J'efferson Parish, that is so only because it was 
"applied" in a manner that the Department of Education now views as 
inadvisable_ 

SeCond, Title VI does not reguire that private religious 
schools be given computers~ .computer equipment is one of eight 
options available under the sca-cut:e, and to the extent that that 
option is foreclosed by the Establishment Clause, the LEA can 
comply with Title VI by providing a religious school with another 
form of aid that does not implicate the .same concerns_ While the 
discretion of the LEA is of necessity constrained to some extent by 
the court of appeals' decision, nonetheless it is true that that 
deicision does not interfere with a congressional mandat~ that 
religious schools be given computers, because there is no such 
mandate- Religious schools must be given the opportunity to 
participate on an "equitable" basis in the Title VI program, buc 
that does not mean that they must be given precisely the same 
benefits as those provided to public schools. · 

CONCLUSION 

matter of policy would prefer not. to require .such restrict.j_ve use 
of computer equipment, even in religious schools. 
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I recommend NO CERTIORARI. 
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U.S. Department of Justice 

Office of Legal Counsel · 

Washington, D. C. 20530 

March 16, 1999 

:MEMORANDUM FOR THE SOUCITOR GENERAL 

FROM: ·Randolph D. Moss 

RE: 

Acting ASsistant Attorney General 

Helms y. Picard, 151 F.3d 347 (5th Cir. 1998), as amended, 165 F.3d: ·11, 312 
(5th Cir. 1999) 

In Helms v. Picard, a panel of the. United States Court of Appeals for the Fifth Cu ;uit held 
that "Chapter 2" of Title I of the Elementary and Secondary Education Act of 1965 is 
unconstitutional as applied in Jefferson Parish, Louisiana, "to the extent that [the] progran pennits 
the loaning of educational or instructional equipment to sectarian schools." 151 F.3d: 47, 374 
(5th Cir. 1998). As. explained below, as a practical matter the court of appeals' holding 
principally prohibits the loan to religious elementarY and seCondary schools of three types of 
"educational or instructional" materials: (i) computer hardware; (ii) computer software; and (ili) 
library books. The Department of Education and the Civil Division have recommende< that the 
United States file a petition for certiorari. See Letter for Robert E. Kopp, Director, Unit :d States 
Department of Justice, Civil Division, Appellate Staff, from Judith A. Winston, Unit• d States 
DepartmentofEdueation General Counsel, Re: Helms v; Picard. No. 97-30231 (5th Ci J. (Feb. 
2, 1999) ("Winston Letter"); Memorandum for theSolicitor General from DavidW Ogden, 
Acting Assistant Attorney General, Civil Division, Re: Mary L. Helms. et al. v. Richa d Riley. 
Secretary of Education. et al. (March 4, 1999) ("Ogden Memo"). Assistant to the ~olicitor 

General Paul Wolfson has recommended against such a petition. See Memorandu: 11 to the 
Solicitor General from Paul R.Q. Wolfson, Assistant to the Solicitor General, Re: Hel ns et al. 
v. Picard et alq No. 97-30231 (5th Cir.· Aug. 17. 1998) (March 5, 1999) ("Wolfson J 1emo"). 

We also recommend against petitioning in this case. A petition would require l; to seek 
substantial changes to Establishment Clause doctrine,_ including the overruling of r t1merous 
precedents that have, in combination, precluded governments from substantially su 1sidizing 
primary and secondary sectarian schools. Moreover, to the extent the United States night be 
prepared to seek such changes, this case is a particularly poor vehicle with which to d< so. 

In this Memorandum, we address the following questions: 

(i) Whether the Fifth Circuit's holding is governed by binding Supreme Cou t 
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~<> \ ~?c>ir. 'l;,~,re=Jents - in particular, the holdings in Meek v, Pittenger, 421 U.S. 349, 36t · 
z 66 (1975), and Wolman v. Walter, 433 U.S. 229, 248-51 (1977)- and wheth( r -·~~ . J .. · . . it is possible, in light of subsequent Supreme Court decisions, meaningfull r 

· '~ . , distinguish to those precedents; . . 
:~~ . . " . . . 

(ii) Whether the United States should ask the Supreme Court to overturn (cr 
recharacterize) its binding precedents, and, if so, on what legal theory; and 

(iii) Whether the United States, in order to comply with the court of appeal! ' 
. mandate, would be required to decline enforcement of a federal'statute, or whethe r 

the Uruted States could comply with both the statute and the court's decision b r 
providing students in religious schools with alternative forms of aid that are not j t 

issue in Helms. 

We appreciate the su~?stantial governmental interest in ensuring that aU children, whether 
they attend public or private schools, have access to computers and computer software. F :oviding 
such aid to pervasively sectarian schools, however, contravenes longstanding Establishme1 t Clause 
doctrine. As we explain herein,. we believe that, .in order to reverse the judgment of be Fifth 
Circuit, the Supreme Court would be required to overturn its square holdings in Meek, ~ r olman, 
and Lemon v. Kurtzman, 403 U.S. 602, 620-22 (1971), barring provision of inst uctional 
materials to sectarian elementary and secondary schools. See also Public Funds for Public Schools 
of New Jersey v. Marburger, 358 F.·supp. 29, 36-39 (D.N.J. 1973), aff'd mem., 4171 r.s. 961 
(1974). Moreover, the holdings in those cases are part of a broader line of Suprerr e Court 
precedents prohibiting direet government aid to pervasively sectarian private schools. It at least 
seven cases, involving at least eight distinct programs of assistance, the Court bas held 1 hat such 
aid is unconstitutional where the direct assistance can be used to further the inst uctional 
op'erations of such schools; and in one other important case, the Court has (for analogous reasons) 
invalidated a program in which a board of education used religious school teachers to provide 
educational services to religious school students. As the Department of Justice put the point in 
1984, in its brief in Aguilar v. Felton: "The governing principle is that resources that are 
inherently capable of diversion of use for religious instruction must not be placed under th :control 
of religious school authorities." Brief for the Secretary of Education in Aguilar v. Felt m, Nos. 
84-237, 84-238 and 84-239 ("U.S. Aguilar Brief'), at 30 n.20 (citing Wolman, 433 U.S. at 250-
51). 

It is difficult to see how the Court could. reverse the Fifth Circuit in Helm~ without 
undermining the doctrine that underlay each of these holdings, and without expressly O' erruling 
at least the "instructional materials" holdings in Meek, Wolman, and Lemon. Accardi 1gly, we 
consider herein three arguable theories for overruling the relevant precedent. Two :>f those 
theories would require a fundamental reworking of Establishment Clause jurisprudence and are 
not likely to gamer the votes of five Justices. The third theory would, perhaps, requ rea less 
dramatic reworking of the law, would require the overruling or rethinking of fewer pi( cedents, 
and might, on a different record, garner a fifth vote. That theory, however, is not )roperly 
presented on the record of this case, and might be problematic for other reasons, :~.s well. 
Accordingly, we recommend against seeking certiorari here. 
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g: \ Finally, we also conclude that the applicable statute does not require the pro rision to 

religiorls schools of the types of instructional assistarice that the Fifth. Circuit prohibited, and that 
'(17/ the ytrited States likely could comply with the court of appeals' manda:te and satisfyc its itatutory 

'.J..~- _:--obligations by providing students in religious schools with alternative forms of aid that: re not at 
issue in Helms and that may be provided under current Supreme Court doctrine. 

BACKGROUND 

1. This case involves, inter alia, a constitutional challenge to that aspect of th· : federal 
"Chapter 2" program in Jefferson Parish, Louisiaria, pursuant to which the local ed 1cational 
agency (Jefferson Parish Board of Education) loaned certain educational materials (o her than 
textbooks), instructional equipment, and library books, to sectarian elementary and S· condary 
private schools, as part of a program also serving pupils in public and nonsectariaJ . private 
schools. A panel of the Fifth Circuit held that the Chapter 2 program is unconstitution; l insofar 
as such materials are loaned to pervasively sectarian schools. The panel's decision conf icts with 
a decision of the United States Court of Appeals for the Ninth Circuit, which upt !ld such 
applications of the statute against a similar constitutional challenge. Walker v. San 1 ran cisco 
Unified School Dist., 46 F.3d 1449 (9th Cir. 1995) . 

. a. The "Chapter 2." or "Title VI." Program. "Chapter 2" refers to Chapter 2 tf Title I 
of the Elementary and Secqndary Education Act of 1965 ("ESEA"). Since the statu :e's first 
enactment 34 years ago, it has been amended numerous times. The lower courts co1 sistently 
referred in their opinions to "Chapter 2. u' However, on October 20, 1994, the Preside: It signed 
the Impr.oving America's Schools Act of 1994, Pub. L. 103-382, 108 Stat. 3518, which in effect 
transformed the fanner Chapter 2 into "Title VI" of the ESEA, which is entitled "Ir (lovative 
Education Program Strategies" and which is codified at 20 U.S.C. §§ 7301-7373. Title VI 
provides fmancial assistance to state educational agencies (SEAs) and to local educational 1gencies 
(LEAs) to implement eight different types of "innovative assistance" programs. 2( U.S.C. 
§ 7351(a) & (b). Plaintiffs' challenge in this case is solely to the provision, in Jefferso 1 Parish, 
of one of those eight forms of·assistance- namely, the assistance currently identified in2• I U.S. C. 
§ 735l(b)(2), which provides for innovative assistance programs: · 

for the acquisition and use of instructional and educational materials, includin ~ 
library services and materials (including media materials), assessments, refere~c ~ 
materials, computer software and hardware for instructional use, and othc r 
curricular materials which are tied to high academic standards· and which will t ~ 
used to improve student achievement and which~ part of an overall educatic .1 

reform program . . . . 

This subsection of Title VI appears quite open-ended;. and, in fact, this category o1 aid can 
include, for example, textbooks ("curricular materials") and state-designed tests ("asses 1ments") 
-two forms of aid that, as we explain infra at 17-18, the Supreme Court has helc may be 
provided, in certain circumstances, in the sectarian school setting. We are informed, 1 owever, 
that, as the Department of Education currently administers it, three particular forms of" ir r10vati ve 
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~ \s').J.. assisJnce programs" constitute the vast majority of aid provided under this subsection, namely: 
. ?~ (a) 90mputer hardware, (b) co~puter ~~ftware, and (c) !ibrary materials (including libra y books 

"'>Qo ·· · . ~d reference books, whether m trndittonal format or m new, computer-usable fonnat, such as 
,, "'"-=.,.,,.-t:::D-ROM). Before 1988, the statute expressly identified, in addition, certain "inst1 llctional 

equipmenfi' other than computers, such as slide projectors, video projectors, tape ~layers, 
television sets, etc. 'these fonns of aid were at issue when this case was initiated. Howe· er, they 
no longer are listed in § 7351(b)(2), as enacted and revised in 1994, and the Depar: ment of 
Education infonns us that, at present, § 7351 aid rarely takes these fonns. . The Hell 1s case, 
therefore, was litigated largely about kinds of instructional equipment that now are rarely 1 rovided 

· to private schools. 

Certain requirements of, and limitations on, Title VI aid aie significant here: 

• Title VI services must be equitably provided to children enrolled in both publi : 
and private nonprofit schools. 20 U.S.C. §§ 7312, 7372(a)(l). Section 737 :. 
provides for the participation of children enrolled in private nonprofit elementar · 
and secondary schools. That statute requires that LEAs shall "provide for th : 
benefit of such children in such [private] schools secular, neutral, an· I 
nonideological services, materials, and equipment ... , or, if such services 
materials, and equipment are not feasible or necessary in one or more such privat : 
schools as determined by the local educational agency after consultation with th : 
appropriate private school officials, shall provide such other arrangements.as will 
assure eguitable participation of such· children in the purposes and benefits of thi : 
subchapter." 20 U.S. C. § 7372(a)(l) (emphasis added). Title VI expenditures fa· 
private school children must "be equal (consistentwiththe numberof children t•' 
be served) to expenditures . . . for chiidren enrolled in the public schools of th : 
local educational agency, taking into account the needs of the individual childre 1 

and other factors which relate to such expenditures. II 20 U.S.C. § 7372(b). 1 

• As noted above, § 7372(a)(l) requries that aid be in the fonn of "secul:u, · 
neutral, and nonideological services, materials, and equipment." (Emphasi : 
added.) 

• The law also requires that the control of all Title .VI funds "and title t ' 
materials, equipment, and property . . . shall be in ·a public agency . . . and 1 

public agency shall administer such funds and property. II 20 U.S.C. § 7372(c)(l) 
If an LEA elects to provide services (such as teacher training)- as opposed to th : 
equipment or materials at issue in .this case - for the benefit of private schoc I 

1 As explained infra at 34-35, this ~equitabl~ participation" requirement applies to the cumulat 1c 

· "benefits" of Title VI and not to each of the "benefits of this subchapter" individually. Accordingly, § i 172(a)( I) 
does not require that religious schools (or religious school students) be provided any or all of the particu ar types 

· of aid specified in § 735l(b)(2), some of which are at issue in the Helms litigation: the "equitable partici 1ation" 
requirement could be satisfied by providing religious school students with other formS of Title VI aid th< t are 
constitutionally permissible. · 
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/ 1l \students, such services must be provided by "a public agency" or by a coritractc: 
Q rho, "in the provision of such services is independent of such private school an I 
~ ,of any religious organizations." 20 U.S.C. § 7372(c)(2). . .. _ 

"'1,~~__/ • · Finally'. Title VI funds for the innovative assistancep~grams must supplemenl , 
· and must m no case supplant, the level of funds that, m the absence of feden 1. 

funds, would be made available for those programs from "non-Federal sources. I 

20 U.S.C. § 737l(b). 

Consistent with the Department of Education's emphasis on flexibility and local control, 
its regulations largely restate the statutory requirements and do not impose additional material 
restrictions: children at private schools must be pennitted to participate in the progn n on an 
equal and equitable basis with children at public schools·,-34 C.P.R. § 299. 7(b); services >btained 
with federal funds must supplement, not supplant, services that the private school would c :herwise 
provide their schoolchildren, id. § 299.8(a); and the public agency must keep title to all >roperty. 
and equipment used for the benefit of private school children, id. § 299.9(a). · In adcli ion, the 

·regulations require that the public agency "ensure that the equipment and supPlies pic ::ed in a . 
private school ... are used only for proper purposes of the program." Id. § 29~ .9(c)(l) 
(emphasis added). The regulations do not, however, define such "proper purposes," 0 explain 
how LEAs are supposed to ensure that such equipment and supplies are used only for "proper 
purposes." .Most significantly, the regulations do not reflect any requirement that the a sistance 
not be used for religious educati_on. 

b. Chapter2 in Jefferson Parish. Louisiana. The Helms plaintiffs challenged the Chapter 
2 program only as applied in Jefferson Parish. After Louisiana received its Chapter 2 fu: Ids from 
the federal government, the SEA allocated 80 percent of the funds to LEAs. Eighty-fivt percent 
of those funds were earmarked for LEAs - including in Jefferson Parish- based on the number 
of participating elementary and secondary school students in both public and nonprofi: private 
schools, and the other fifteen percent were allocated based on the number of children fl )ffi low­
income families. For the fiscal year 1984-85, Jefferson Parish received $655,671 in C bapter 2 
funds, of which approximately thirty p~rcent ($199,574) was used for children in n mpublic 
schools. In the 1986-87 fiscal year, Jefferson Parish received $661,147.94, approximate y thirty­
two percent of which ($214,080.49) was used for nonpublic school children. The vast pf rcentage 
of the money expended in nonpublic schools was used to provide library and media mate1 ials, and 
other instructional equipment, including the following types of items: fllmstrip pr tjectors, 
overhead projectors, television sets, motion picture projectors, video cassette recorde s, video 
camcorders, computers, printers, phonographs, slide projectors and library books. See 51 F.3d 
at 368. As explained above, however, most of these fonns of instructional equipment (o her than 
computers and library books) no longer are significant components of the Title VI pro! ram. 

The Louisiana Department of Education never transmitted funds to nonpublic schools. 
Equipment and materials bought for the benefit of non public school children with Chapte · 2 funds 
instead were loaned to the nonpublic schools, consistent with the statutory mandate tha1 "title to 
materials, equipment, and property ... shall be in a public agency ... and a public age tcy shall 
administer such funds and property." 20 U.S.C. § 7372(c)(l). As the court of appeals e ~plained 
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~ \S~ at some length, the State, the LEA, and the federal government die!, to some extent, mo ~tor the 
equiprrlent and materials purchased with Chapter 2 funds for use by sectarian school stu ients in 

~11 Jefferion Parish. 151 F.3d at 368; ~ee also.Wolfson ~emo ~t 5. For example, the ~str ct ~ouri 
. · :2.,_o fqt.rfi'd that the LEA prescreened the mstructional matenals, library books, and other mst1 1ctional ._.,.._ _, 

0

==""'~ equipment. Most, but not all, sectarian schools signed a pledge agreeing not to use the :hapter 
2 materials for religious purposes, and the Chapter 2 LEA coordinator made yearly me litoring 
visits to the nonpublic schools. In addition, the state made morutoring visits every tWo vears to 
the nonpublic: schools and moriitorect the LEA. Nevertheless, the monitoring syste1 1 is not. 
foolproof, even at ensuring that the materials are not of a religious nature. For instanc' , at one 
point the LEA had to recall 191 books from private school libraries because th' y were 
"inappropriate" or "in violation of Chapter 2 guidelines." 151 F.3d at 368. 

2. The Helms plaintiffs challenged the federal Chapter 2 provision of inst1 1ctional 
equipment and materials, and library books, to pervasively sectarian schools in Jeffersor Parish, 
as well as the constitutionality of three state-law programs not relevant here. The distr ct court. 
entertained cross-motions for summary judgment. In a judgment entered on July 25, 199 ~(based 
on earlier Order and Reasons entered on March 27, 1990, in which the court granted 1 laintiffs 
partial summary judgment on the Chapter 2 i~sue), the district court (Judge Heebe) im alidated · 
portions of the federal Chapter 2 program as administered in Jefferson Parish. The co1 rt ruled 
that.the use of federal funds to provide instructional equipment (including computers an l audio­
visual equipment), educational materials, and library books to perVasively sectarian schoc ls under 
Chapter 2 was unconstitutional, and enjoined the lending of such items. 

On reconsideration, however, the district court (Judge Livaudais) reversed it ,elf and . 
concluded that the Chapter 2 program is constitutional as applied in Jefferson Parish. 11e court 
relied heavily on the Ninth Circuit's then-recent Chapter 2 decision in Walker v. San F iillcisco 
Unified School Dist., 46 F .3d 1449 (9th Cir. 1995), agreeing with the Walker court's co tclusion 
(id. at 1464-69) that the lending of neutral, secular equipment and instructional mat :rials to 
sectarian schools does not have the primary or principal effect of advancing religion. 

The court of appeals reversed on the Chapter· 2 question, declaring th( statute 
unconstitutional in Jefferson Parish "to the extent that [the] progtam permits the lo ning of 
educational or instructional equipment"- including computers- "to sectarian schools." :51 F.3d 
at 374, That decree, by its terms, "encompasses such items as filmstrip projectors, ( verhead 
projectors, television sets, motion picture projectors, video cassette recorders, video carr. ~orders, 
computers, printers, phonographs, slide projectors, etc." Id. The decree also "ne' essarily 
prohibits the furnishing [to such schools] of library books by the State, even from pre .creened 
lists." Id. The court held that this disposition was directly compelled by the SupremE Court's 
decisions in Meek and Wolman, and that a lower federal court was powerless to cone ude that 
subsequent Supreme Court decisions had effectively overruled Meek and Wolman. Ace< rdingly, 
the court rejected the Ninth Circuit's reasoning and decision in Walker. . 

3-. The Department of Justice filed a petition for rehearing and suggestion for r :hearing 
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~ {:?·"'- en::,.,, which the Fifth Circuit denied. 165 F.3d 311 (5th Cir. 1999).' In the mean imi, the· 
~ nepadment of Education prepared amended published guidance on Title VI, which stn )ses that· 
(~> no J.isistance should be div_erted to. religious uses. That gui~ce "does not imJ ose any 
~2 __,;equrrements beyond those m the Tttle VI statute and other applicable Federal stat ttes and 

~- ... ~ 

regulations, but encourages varying views and focuses on what should and can be don:, rather 
than se~ing limits." Guidance at iii (Feb. 1999): 

The Guidance explains the Department of Education's view regarding what cc nstitutes 
compliance with Title VI's statutory requirement that benefits to private schools be se< ular an? 
neutral. The Guidance states that LEAs should employ several safeguards to ensure tha aid will 
not be diverted to religious purposes. For example, the LEA "should" obtain from th : private · 
school a written assurance that the equipment and materials placed in the private schoc l will be 
used only for secular purposes .. In addition, the LEA "should" ensure that such equip1 tent and 
materials are in fact secular by, for example, reviewing the COntent Of any library books lfOVided 
to private schools, conduct~g periodic on-site monitoring, and requiring private school to keep 
logs to ensure that they use equipment and materials only for secular purposes. In add :ion,· the 
·LEA should ensure that any violations are corrected at once and must remove equip1 tent and 
materials if necessary to prevent unauthorized use; See Guidance at 19-20. 

DISCUSSION 

I. The Governing Precedent 

The Fifth Circuit's ruling is compelled by the Supreme Court's holdings i 1 Meek, · 
Wolman, and Lemon v. Kurtzman, 403 U.S. 602, 620-22 (1971), regarding prm ision of 
instructional materials to pervasively sectarian schools. See also Public Funds for Public Schools 
of New Jersey v. Marburger, 358 F. Supp. 29, 36-39 (D.N.J. 1973), aff'dmem., 417 l r.s. 961 
(1974). Accordingly, in order to ask the Court to reverse the court of appeals' judgn ent, the 
United ·states would have to urge the Court to overrule those holdings. Moreover, the 10ldings 
in Meek, Wolman and Lemon are part of a broader line of Supreme Court precedents pr· 1hibiting 
direct government aid to "pervasively sectarian" elementary and secondary private scho· 1ls .. The 
Court repeatedly has held that such aid is unconstitutional where the direct assistance caJ be used 
to further the instructional operations of such schools; and in one other important case, tte Court 
has (for similar reasons) invalidated a program in which a board of education used religio1 s school 
teachers to provide supplemental educational services to religious school students. 

A. 

In this section, we describe each of the pertinent holdings, with particular attenti m to the 
holdings regarding instructional materials in Meek, Wolman and Lemon. 

2 The panel did amend its opinion to clarify that its mandate did not affect "the acquisition of 
textbooks," which had not been challenged in the Helms litigation. Id. at 312. 
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Lemon v. Kurtzman and Earley v. DiCenso, 403 U.S. 602 (1971). 

~ (a) Earley v. DiCenso. 

! \'[)1"'),~1) 
~) ' 

~ ...... ..,.,.., · ~ Earley was the companion case to Lemon, discussed in section (b), infra. It in 'Olved a 
Rhode Island statute pursuant to which thestate provided teachers in nonpublic elemen~ schools 
a supplement of 15% of their annual salary, The statute was intended to provide priva1 ! school 
teachers with salaries comparable tor but no greater than, the salaries that. the state paid i :s public 
school teachers. 403 US. 602, 607 (1971). The statute required that teachers eligible f tr salary 
supplements could teach only those subjects that were offered in the state's public sch( ols, and 
could use only teaching materials that were used in the public schools. Teachers also had to agree 
in writing not to teach a course in religion for so long as they received any salary supp ements. 
Id. at 608.. As the Court put it, "the considerable religious activities of these school . led the 
legislature to provide for careful governmental controls and sutveillance by state authc ·rities in 
order to ensure that state aid supports only secular education." ld. at 616. 

The Court reasoned that, because of the religious nature of the schools, and because. 
"[i]nevitably some of a teacher's responsibilities [in such schools] hover on the border between 
secular and religious orientation, II iQ... at 618, even the best-intentioned teacher "would fu d it bard 
to make a total separation between secular teaching and religious doctrine," id. at 618-19 3 Thus, 
Rhode Island "has not, and could not, provide state aid on the basis of a mere assumf ion that 
secular teachers under religious discipline can avoid conflicts." ld. at 619. Instt ld, "[a] 
comprehensive, discriminati:Dg, and continuing state surveillance will inevitably be r~ uired to 

ensure that theO restrictions [on religious instruction] are obeyed and the First Am !ndment . 
. otherwise respected." Id. But the surveillance necessary to assure that state aid was no used to 

inculcate religion wasitselfunconstitutional: the required "prophylactic contacts [would involve · 
excessive and enduring entanglement between state and church" that the Establishmer t Clause 
prohibits. Id. 

3 The Court elaborated: 

We need not and do not assume that teachers in parochial schools will be guilty of bad faith or 
any conscious design to evade the limitations imposed by the statute and the First Amendment. 
We simply recognize that a dedicated religious person, teaching in a school affiliated with his o 
her faith arid operated to inculcate its tenets, will inevitably experience great difficulty in 
remaining religiously neutrill. Doctrines and faith are not. inculcated or advanced by neutrals. 
With the best of intentions such~ teacher would find it bard to make a total separation between 
secular teaching and religious doctrine. What would appear to some to be essential to .good 
citizenship might well for others border on or constitute instruction in religion. Further 
difficulties are inherent in the combination of religious discipline and the possibility of 

. disagreement between teacher and religious authorities over the meaning of the statutory 
restrictions. 
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\S . (b) Lemon~- Kurtzman. 

~.>0 ~on, the more famous companion case to Earley, uivolved a Pennsylvania stlute that . 
"~bufsed nonpublic schools for their actual expenditures for (i) teachers' salaries; (ii) te :tbooks; 
· aiid, as in Helms, (iii) instructional materials. ML. at 609. Pennsylvania, like Rhode Island, 

required certain prophylactic measures "designed to guarantee the separation between se< :liar and 
religious educational functions and to ensure that State fmancial aid supports only the l :mner." 
Id. at 613. 4 

The Court held, for reasons analogous to those emphasized in Earley, that these arms of 
aid violated the Establishment Clause, id. at 620:.22, since without the prophylactics the: e would 
be too great a risk that the aid .would be used for religious teaching, and because tl e "very 
restrictions and surveillance necessary to ensure that teachers play a strictly nonideologic t.l role," 
id. at 620, would create an impermissible entanglement. "In particular the· gove: nment' s 
post-audit power to inspect and evaluate a church-related school's fmancial record and to 
determine which expenditures are religious and which are secular creates an intin ate and. 
continuing relationship between church and state." Id. at 621-22. 

(2) Levitt v. Committee for Public Education, 413 U.S. 472 (1973). 

Levitt involved a New . York statute that reimbursed private schools· for the ::osts of 
maintaining a "regular program of traditional internal testing designed to measu e pupil 
achievement." 413 U.S. 472, 480 (1973). The Court found that there was an "obviousl} integral 
role of such testing in the total teaclting process" in the religious schools. Id. Yet "nc attempt 
is made under the statute, and no means are available, to assure that internally prepared :ests are 
free of religious instruction~" · Id. The Court held that this aid- for "routine teacher-) ifeJlared 
tests" that, unlike, e.g., bus rides to school, are "an integral part of the teaching proces , " id. at 
481 (internal quotation omitted)- violated the-Establishment Clause because of the "su )Stantial 
risk that these examinations, prepared by teachers under the authority of religious instituti ms, will 
be drafted with an eye, unconsciously or otherwise, to inculcate students n1 the religious Jrecepts 
of the sponsoring church," id. at 480. As in Earley and Lemon, the Court did not '"ass tme that 
teachers in parochial schools will be guilty . of bad faith or any conscious design to e rade the 

4 
To wit: 

A school seeking reimbursement must maintain prescribed accounting procedures that identify 
the "separate" cost of the "setular educational service .• These accounts are subject to state 
audit. . . . There are several significant statutory restrictions oo state aid. Reimbursement is 
limited to courses· "presented in the curricula of the public schools." .It is further limited 
"solely'" to courses in the following "secular" subjects: mathematics, modem foreign languages 
physical science, and physical education. Textbooks and instructional materials included in the 
program must be approved by the state Superintendent of Public Instruction. Finally, the statutt 
prohibits reimbursement for any course that contains "any subject matter expressing religious 
teaching, or the morals or fonns of worship of any sect." · 

ld. at 609-10. 
CLINTON LIBRARY PHOTOCOPY 
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z \ limitatJons imposed by the statute and the First Amendment.'" Id. (quoting Lemon, 40J U.S. at 

618) ~/But, the Court reasoned, the "potential for conflict 'inheres in the situation. '" Id. quoting 
r s Lemon, 403 U.S. at 617). 

/ 

··---·----

(3) Committee for Public Educ. & Religious Liberty v. Nyquist, 413 U.S. 75c (1973). 

Nyquist was decided on the same day as Levitt. One of the statutory provisions at issue 
in Nyquist was a New York law that provided for direct money .grants from the State to n1 npublic 
schools. serving a high concentration of pupils from low-income· families, to be usee for the· 
"maintenance and repair of ... school facilities and equipment to ensure the health, wel are and 
safety of enrolled pupils." 413 U.S. 756,.762 (1973). a Aid was based on the number of! :udents: 

· schools were entitled to receive a grant of $30 per pupil per year, or $40 per pupil per y( ar if the 
facilities were more than 25 years old. The grant to nonpublic qualifying schools could nc :exceed 
50% of the average per-pupil cost for the State's maintenance and repair services in tt ~public 
schools. Moreover, the statute contemplated that the aid would be II 'for maintenance aJ d repair 
expenditures which are clearly secular, neutral and non:.~deological in nature.'" Id at 764 
(quoting statute). 

The Court held, that this maintenance and repair aid to elementary and secondary : ectarian 
·schools was unconstitUtional, id. at 774-80, not oOiy because 'New York made no at empt to 
restrict payments "to those expenditures related to the upkeep of facilities used exclusi vely for 
secular purposes," id. at 774, but, more fundamentally, because the Court concluded that :t would 
not even be llpo.ssible within the context of these religion-oriented institutions to imp' 'se such 
restrictions, 11 id. The effect of the New York statutes, in other words, was "inevitabl) ... to 
subsidize and advartce the religious mission of sectarian schools. II Id. at 779-80. 10 Thi: portion 
of the Court's opinion was joined by all Justices except Justice White. See id. at 798 Burger, · 
C.J., joined by Rehnquist, J.,·concurring in pertin.ent part) ("I join in that part of the Court's 
opinion ... which holds the New York 'maintenance and repair' provision unconstitutior l.l under 
the Establishment Clause because it is a direct aid to religion."). 

5 
The Court also suggested, in dicta, that a state could not reimburse church-sponsored pri~ and 

secondary schools for "lighting or sanitary facilities.· ~at 481. 

8 
"Maintenance and repair" was; defined broadly to include "the provision of heat, light, water, 

ventilation and sanitary facilities; cleaning, janitorial and custodial services; snow removal; necessary U( ceep and 
renovation of buildings, grounds and equipment; fire and accident protection; and such other items as th 
commissioner may deem necessary to ensure the health, welfare and safety of enrolled pupils." 

10 By contrast, as the Court explained, id. at 776-77 (discussing and contrasting Tilton v. Ricb LTdson, 
403 U.S. 672 (1971)), such maintenance and repair grants could be p~ovided to religious colleges and 
universities, because in those institutions, it would be possible to ensure that the buildings in question n1 ver be 
used for sectarian purposes. 
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(D.N.J. 1973), affd mem., 417 U.S. 961 (1974). · 

~ ..... , /" . 
. ,,_ ·- ~·----<""·· · In Marburger, a three-judge court reviewed the constitutionality of a New Jerse' statute 

that would have permitted the state to loan suppljes, instructional materials, equipn ent and 
auxiliary services to nonpublic schools. 358 F. Supp. 29, 36-39 (D.N.J. 1973). 'As in Lemon, 
the statute expressly provided that the services and materials could not be provided fc r use in 
sectarian instruction. ld. at 38. Adopting a rationale derived from the Supreme Court's malysis 
in Lemon, the three-judge court held that, in order to ensure that the aid was not used in : eligious 
schools in an impermissible manner, "a constant and continuous review and control of the manner 
in which such supplies, instructional materiats and equipment are utilized would ha ·e to be 
undertaken." Id. at 39. That w·ould, in tum, "forever demand a State involveme1 t and a 
continuing and intolerable Government presence in the affairs of a church," an "entaD ~lement 
between church and State which the· Establishment Clause of the First Amendment was ntended 

' : '. 

to avoid.'~ Id. The Supreme Court summarily affirmed the three-judge court's judgm :nt, 417 
U.S. 961 (1974)- an affmnance that was a decision on the merits, entitled to some pre~ edential 
weight. See Meek, 421 U.S. at 367 n.l6. 11 

(5) Meek v. Pittenger, 421 U.S. 349 (1975). 

Meek was the fJist case (apart from the summary affirmance in Marburger) in \\.!rich the 
Court applied the Lemon jurisprudence concerning aid to sectarian schools to a prognun· >f direct 
"in kind" aid, rather than fmancial reimbursement. In Part IV of its opinion in M :ek, the 
Supreme Court invalidated a Pennsylvania statute that authorized· the State Secretary of E lucation 
to lend to pervasively sectarian schools "instructional materials, II including "per odicals, 
photographs, maps, charts, sound recordings, films, or any other printed or published 1 1aterials 
of a similar nature," and "instructional equipment," such as ''projection equipment, r· cording 
equipment, and laboratory equipment. II 421 U.S. 349, 354-55 & n.4 (1975). Notably the aid 
in Meek, like the aid under Title VI at issue in Helms, was "ostensibly limited to wholly neutral, 
secular instructional material and equipment." Id. at 366. Accordingly, the three-jud. :e lower 
court had invalidated the statute only to the extent that it permitted the loan of equipm( nt (such 

· as projection and recording equipment) that could, by "its nature," be diverted to rei.igic us uses. · 
Id. at 357 (describing and quoting district court opinion). Despite the "wholly neutral, secular" 
limitation, however, the Supreme Court concluded that all such aid (not simply that whi< h could, 
by its nature, be II diverted" to reiigious use). II inescapably results in the direct and su JStantial 
advancement of religious activity, and thus constitutes an impermissible establishment of r' ligion. " 
Id. at 366. To understand why the Court reached this conclusion, it is instructive to s· :t out its 
reasoning at length: 

11 Of course, a summary disposition does not enjoy the full precedential value of a case argued •n the 
merits and disposed of by a written opinion. See, e.g., Connecticut v. Doehr, 501 U.S. 1, 12 n.4 (1991 1; 
Edelm.all v. Jordan, 415 U.S. 651, 671 (1974). A summary affirmance has precedential value only as tc "the 
precise issues necessarily presented and necessarily decided." Mandel v. Bradley, 432 U.S. 173, 176 (I '77). 
The instructional materials holding in Marburger, however. came fairly close to being the "preciseO" is~ 1e later 
raised in Meek, and is not materially different froin the question at issue in Helms. 
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~ .~tudents, a State may include church-related schools in programs providing bu 
Y'~ )transportation, school lunches, . and public health facilities · - secular ant 
>o,~ norii~eological services _unrelated to the p~m~, religio?-o.riented .educationa 

· · -· · function of the sectanan school. The mduect and mctdental benefits tt 
church-related schools from those programs do not offend the constitutiona 
prohibition against establishment of religion. But the massive aid provided th1 
church-related nonpublic schools of Pennsylvania by Act 195 is neither i.ridirect o · 
incidental. 

For the 1972-1973 school year the Commonwealth authorized just under $I: 
million of direct aid to the predominantly church-related nonpublic schools 0 : 

Pennsylvania through the loan of instructional material and equipment pursuant tc · 
. Act 195. To be sure, the material and equipment that are the subjects of the 1om . 

.....: maps, charts, and laboratory equipment, for example- are "self-polic(ing), iJ. 
that starting as secular, nonideological and neutral, they will not change in use. 
But faced with "the substantial amounts of direct support authorized by Act 195, j : 
would simply ignore reality to attempt to separate secular educational function ~ 
from the predominantly religious role perfonned by many of Pennsylvania' ; 
church-related elementary and secondary schools and to then characterize Act 19:. 
as channeling aid to the secular without providing direct aid to the sectarian. EveJ ! 

though eannarked for secular purposes. "when it flows to an institution in whici 1 
religion is sci pervasive that a substantial portion of its functions are subsumed i ! 

the religious mission." state aid has the impennissible primary effect of advancin: : 
religion. 

The church-related elementary and secondary schools that are the primar · 
beneficiaries of Act 195' s instructional material and equipment loans typify sue 1 

religion-pervasive institutions. The very purpose of many of those schools is t 1 
provide an integrated· secular and religious education; the teaching process is, t 1 

a large extent, devoted to the inculcation of religious values and belieJ . 
Substantial aid to the educational function of such schools, accordingly, necessaril ~ 

results in aid to the sectarian school enterprise as a whole. "(1)he secula : 
education those schools provide goes hand in hand with the religious mission the t 

is the only reason for the schools' existence. Within the institution. the two ar ! 

inextricably intertwined."· For this reason, Act 195' s direct aid to Pennsylvania' i 

predominantly church-related, nonpublic elementary and secondary schools, eve l 
though ostensibly limited to wholly neutral. secular instructional material an l 
equipment, inescapably results in the direct and substantial advancement c [ 
religious activity, arid thus constitutes an impennissible esta_blishment of religior . 
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Id. at 364-66 (emphasis added; footnotes and citations omitted). 12 

~ ~~ (6) Wolman v. Walter, 433 U.S. 229 (1977). ~L~;s_· .. 
~ . 11. 
~ ~ ~ ~" I (a) Instructional Materials. 
z ., 0 . ,. . 

'<'..z;, j Two years after Meek, the Court in Wolman considered a_constitutional challe1 ge to an ,'2 a__gay of forms of state aid that Ohio provided to schools, including to pervasively ectarian 
.,...,_~chools. The Court upheld Ohio's provision to students in sectarian schools of several lifferent 

types of aid- such as textbooks, administration of state-required standardized tests, sp :ech and 
hearing diagnostic services, and off-premises therapeutic, guidance and remedial services 1rovided 
by public employees. 433 U.S. 229, 236-48 (1977). ·But in Part VII of its opinion, t te Court 
expressly reaffirmed the portion of the Meek decision invalidating the loan of inst uctional 
materials for education in pervasively sectarian schools. ld. ·at 248-51. At issue in tha • portion 
of Wolman was the state's loan to sectarian schools of educational materials such as pi >jectors, 
tape recorders, maps and globes, science kits, and the like. 13 As in Meek, and as under ritle VI, 
the materials at issue in Wolman were required by statute to be "secular, neu .ral and 
nonideological." Id. at 248 n.15. The parties even stipulated that "the law requires that • 11aterials 
and equipment capable of diversion to religious issues will not be supplied. II ld. at 249 (1 mphasis 
·added; citation omitted). 

Nevertheless, the Court, relying on Meek's understanding that, in pervasively ectarian 
schools, secular and religious education "are inextricably intertwined," id. at 250, held that this · 
aid was unconstitutional: "In view of the impossibility of separating the secular education function 
from the sectarian, the state aid inevitably flows in part in support of the religious rc .e of the 
schools." M.. at 250 (emphasis added). The Court rejected the argument that the aid night "be 
seen as supporting only the secular part of the church-school enterprise," reasoning thi t "Meek 
makes clear that the material and equipment are inextricably connected with the churc t-related 
school's religious function. 11 ld. at 251 n.l7 (emphasis added); accord id. at 250 ("eve t though 
the loan ostensibly was limited to neutral and secular instructional material and equiJ ment, it 

12 To be sure, the Court's opinion in Lemon had suggested that, as a theoretical matter, it mig 11 be 
possible, with highly invasive prophylactic measures, to ensure segregation of the religious and the secu ar 
education in a pervasively sectarian school. Nevertheless, there is no need to reconcile this with the Co· rt's 
subsequent rhetoric in Meek concerning "the impossibility of separating the secular education function f om the 
sectarian," because Lemon itself (and Earley) held that the degree and type of governmental oversight n1 :essary to 
ensure such segregation in the< educational functions of a religious school would itself create an impermi sible 
entanglement. The Court in Meek, citiri.g Marburger as precedent, suggested that, in theory, the religio 1s and the 
secular could be segregated, but confirmed that the government involvement that would be necessary to 1revent 
religious use of material and equipment in parochial schools would itself be an excessive entanglement. 421 U.S. 
at 366-67 n.l6. 

13 
Ohio nominally loaned such equipment and materials to students, rather than to schools; bu , as 

explained infra: at 23, the Court found that the notion that such assistance was not provided to the schoo ; was a 
"transparent fiction, • id. at 264 (Powell, J., concurring in the judgment in pertinent part); accord id. at t50 
(majority opinion). 
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,'o" · inescapably had the primary. effect of providing a direct and substantial advanceme 1t of the 

-. sectarian enterprise") {emphasis added). 14
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In Part vm of its opinion in Wolman, id. at 252-55, the Court considered anoth1 r section 
of the Ohio law, which provided state funds to private schools for field trip transportat :m. The 
district court had held that such aid was constitutionally indistinguishable from the sta1 ~-funded 
school bus transportation that the Court had upheld· as constitutional in Everson v. ~oard of 
Education, 330 U.S. 1 (1947). 

The Court, however, thought otherwise. It explained that "the bus fare pn gram in 
. Everson passed constitutional muster because the school did not determine how often he pupil 
traveled between home and school- every child must make one' round trip every ru y ~and.· 
because the travel was unrelated to ariy as;pect of the curriculum." Id. at 253 (emphasi added). 
By contrast, under the Ohio field trip arningement, "the schools, rather than the childJ !n, truly 
are the recipients of the service and, as this Court has recogniZed, this fact alone may be : ufficient 
to invalidate the program as impermissible direCt aid." ld. (citing Lemon, 403 U.S. at 621). 
More significantly, private school teachers are in charge of the field trips, ill.:.. and the: · are "an 
integi:al part of the educational experience," id. at 254. Hence, in a pervasively sectaria t school, 
"an unacceptable risk offosteriDg of religion is an inevitable byproduct." Jd. (citing M ~k, 421 
u.s.· at 366; emphasis added). The Court concluded that the funding of field trips, t terefore, 
"must be treated as was the funding of maps and charts in Meek v: Pittenger, supra, th( funding 
of buildings and tuition in Committee for Public Education v. Nyquist, supra, and the n acting of 
teacher-prepared tests in Levitt v. Committee for Public Education, supra; it must be de Jared an 
impermissible direct aid to sectarian education." Id. What is more, the Court we 11t on to 
emphasize that this problem could not be ameliorated by way of oversight or other propl ylactics; 
quoting Lemon, the Court held that the requisite "close supervision of the nonpublic tt achers," 
even in·the discrete context of field tnps, would "create excessive entanglement." Id. 

{7) Grand Rapids School Dist. v. Ball, 473 U.S. 373 (1985). 

In Ball, the Court considered two supplemental education programs provided by t te Grand 

14 In so holding, the Court in Wolman (and in Meek) in effect rejected certain reasoning that t Ld 

appeared in the Court's earlier decision in.Board of Educ. of Central School Dist. No. 1 v. Allen, 392 l .S. 236 
(1968). The Court in Allen bad stated: "[W]e cannot agree ... either that all teaching in a sectarian sc 10ol is 
religious or that the processes of secular and religious training are so intertwined that secular textbooks llmished 
to students by the public are in fact instrumental in the teaching of religion." Id. at 238., In Wolman, tl e Court 
explained that it would adhere to the holding of Allen as a matter of stare decisis,. but that it refused to ". :xten[ d]" 
to other forms of aid "the unique presumption created in Allen" that restricting the aid to that which .the ;tate 
provides in the public schools ensures that the aid will not be used in religious schools for religious pufJ Dses. 
433 U.S. at 251 n.l8. As explained infra at 17-18, 20 n.l9, not only has the Court subsequently reject< 1 the 
reasoning in Allen, but Allen also is plainly distinguishable from the Wolman/Meek/Lemon line of case on the 
ground that the textbooks at issue in Allen were p~vided to individual students, rather than directly to 1 rivate 
schools. 
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· ?!- Rapid, Michigan, school district. Pursuant to the "Community Education" program, tl e school . 
~~. ~st?~t hired teachers to teach supplementary cia_sses, at t~e conclusion_ of the regular scl ool ~y, 

'·. :..?o tn1sUbJects such as Arts & Crnfts, Home Economics, Spanish, Gymnastics, Yearbook Pn ductwn, 
'"·-~- -''1::hristmas Arts & Crafts, Drama, Newspaper, Humanities, Chess, Model Building an I Nature · 

·Appreciation. 473 U.S. 373, 376-77 (1985). The program was run by public authoritie~, and the 
classes were available in public, as well as in private, schools. The constitutional que: tion was 
raised by the fact that virtually every course taught on the facilities of a private religio1 s school 
had an instructor employed full time by that private school, id. at 377, teaching "·he same 
parochial school students who attend their regular parochial school classes," id. at 399 ( 0 Connor, 
J., concuiring in the judgment in pertinent part). 

The program had been in operation for eight ·years, but." [ n ]ot one instance of a tempted 
religious inculcation exists in the recordO ." I d. at 401 (Rehnquist, J., dissenting). Nevt rtheless, 
the Court invalidated the Community Education program. ld. at 386-87 (majority opi Lion). It 
reasoned that "there is a substantial risk that, overtly or subtly, the religious message [the :eligious · 
school teachers] are expected to convey during th~ regular schoolday will infuse the su lpOSedly 
secular classes they teach after school." Id. at 387 (majority-opinion); see also id. at 398 :Burger, 
C.J., concurring in the judgment in pertinent part); id. at 399-400 (O'Connor, J., cone uTing in 
the judgment in pertinent part). 

**** 

It is often suggested that the Court's precedents in the area of aid to religious s ;hools is 
hopelessly muddled, or internally inconsistent.. And, to be sure, there are case; in the 
Establishment Clause jurisprudence that "test the limits of categorical obstinacy and e' pose the 
flaws and dangers of a Grand Unified Theory that may tum out to be neither grand nor unified" 
- cases where "[r]eliance on categqrical platitudes is unavailing." Rosenberger v. 1 .ector & 
Visitors of the Univ. of Virginia, 515 U.S. 819, 852, 847 (1995) (O'Connor, J., con :urring). 
But the cases _discussed above do establish what the Department of Justice in 1984 ide1 tified as 
"the governing principle" in this area, namely, "that [government-provided] resource~ that are 
inherently capabfe of diversion of use for religious instruction must not be placed under th ~control 
of religious school authorities." U.S. Aguilar Brief at 30 n. 20 (citing Wolman, 433 U. ~ . at 250-
51) ~ Those precedents establish a consistent and unbroken line of precedents in which t 1e Court 
has held that the government may not provide aid directly to "pervasively sectarian" el1 mentary 
and secondary private schools, when such aid can be used in the instructional operation ; of such 
schoolsY And of these cases, Lemon, Marburger, Meek and Wolman each invc lved the 
provision (or loan) of instructional materials analogous to the types of aid availat .e under 
§ 7351(b)(2) that are at issue in Helms. 

15 It may ilot be technically accurate to characterize the Community Education prograrri in Ball as 
involving direct aid to.sectarian schools, since, at least as a nominal matter, the aid in that case was pro• ided to 
students by instructors who were on the public payroll. But that case raised the same problems as the di ect aid 
cases, because the use of sectarian school teachers created the same risk that state aid would be used to i culcate 
religion and would be intertwined with the religious education provided to the students during the reguL r school 
~· . 
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[ \S ?.~ 1 h reced fl . fu dam tal E -·blishm Cl . . . 1 z. Moreover, t ese p ents re ect a more n en sta .ent ause f :mc1p e. 
{}.z, "Althotgh Establishment Clause jurisprudence is characterized by few absolutes, the Clc Jse does 
··-<~? · a~~ol~tely prohibit govemment-fmanced or government-sponsored indoctrination into tt ~beliefs 

-- -·---6fa particular religious faith." Ball, 473 U.S. at 385; accord Bowen v. Kendrick, ·487l .S. 589, 
. 61 i (1988). Thus, government aid provided to a private religious organization may no be used 
to advance '"specifically religious activit[ies] in an otherwise substantially secular setti tg, "' id. 
at 621 (quoting Hunt v. McNair, 413 U.S. 734, 743 (1973)), and in the school setting" he State 
is constitutionally compelled to ·assure that the state-supported activity is not being I sed for 
religious indoctrination," Levitt, 413 U.S. at 480. 16 This principle often is referred to a . the "no 
direct funding" rule. 

The cases canvassed above also demonstrate an important corollary to the "1 .o direct 
funding" axiom - namely, that the government may not. provide aid directly to "pe: vasively 
sectarian" institutions, defined as institutions in which "'religion is so pervasive that a st bstantial 
.Portion of [their] functions are subsumed in the religious mission.'" Kendrick, 487 U. :. at 610 
(quoting Hunt, 413 U.S. at 743); see also id. at 621 (holding that, apart from the questior whether 
aid was being used for religious purposes, Establishment Clause would be violated if the llaintiffs 
could show that aid flowed to grantees that could be considered "pervasively sectarian .·eligious 
institutions"). The parameters of the "pervasively sectarian" categoryare notwell-def ned; but 
it is clear that it encompasses most, if not all, religiously affiliated elementary and s• condary 
educational institutions .. As the Court has explained in cases such as Lemon, Meek and·~ V'olman, 
the ~son for the prohibition on direct governmental aid to the educational function of pe vasivel y 
sectarian institutions is that, in such institutions, secular and religious functions are "ine j:ncably 
intertwined," and therefore government aid, although designated fora secular purpose, ir fact will 
invariably advance the institution's religious mission. See Kendrick, 487 U.S. at 61<. Thus, 
attempted safeguards against the diversion of "secular" instructional materials and equii ment for 
sectarian purposes are, under the Court's analysis, beside t~e point because, in essence there is 
no separable secular educational mission to which the aid could be applied. In any eve tt, as the 
Court has held in Lemon and related cases, even if it were possible, as a theoretical m ttter, for. 
a pervasively sectarian organization to segregate government assistance so that it woul1 be used 
exclusively for secular functions in such institutions, the degree and kind of gove nmental 
monitoring necessary to ensure compliance with such required segregation would its' lf create 
serious Establishment Cla_use problems. Id. at 616-17. 

16 
Notably, in Kendrick all nine Justices accepted the principle that direct government fundin~ of 

religious activities is impermissible. See 487 U.S. at 611-12, 615,.621 (Establishment Clause would be violated 
if public monies were used to fu!ld "'indoctrination into the beliefs of a particular religious faith"' or to "advance 
the religious mission' of the religious institution receiving aid.") (quoting Ball, 473 U.S. at 385); id. at 523 
(O'Connor, J., concurring) ("[Ai]ny use of public funds to promote religious doctrines violates the Estal lishment 
Clause."); id. at 624 (Kennedy, 1., concurring) (reasoning that the Establishment Clause would be viola ed if 
funds "are in fact being used to further religion"); id. at 634-48 (Blackmun, J., dissenting) (opining tha 
government aid may not be usedi to advance religion, even if aid was intended for secular purposes), 
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~1-. In contrast, the Court has, in three other, related lines of cases, pennitted goven ments to 
"'<(o pro~d{ limited fonns of aid that might be used in connection with religious education. ~ 

""'-~=~ 
1. Secular Aid Provided Directly to Students. ·First, the Court has, i1 certain 

circumscribed circumstances, pennitted the government to provide aid, not to religious schools, 
but directly to students (or to their parents), on a neutral basis, to be used "at whatever sc tool they 
choose to attend," Agostini v. Felton, 521 U.S. 203, 228 (1997), including pervasively ;ectarian 
private schools. See, e. g., id. (remedial education provided by public employees to disad rantaged 
children); Zobrest v. Catalina Foothills School Dist., 509 U.S. 1, 9-10 (1993) (sign anguage 
inte1preter provided "neutrally to any child ·qualifying as disabled" can be used in sectari n school 
"only as a result of the private decision of individual parents"); Mueller v. Allen, 463 l ·.s. 388, 
398-99 ·. (1983) (tax deduction for educational expenses can be used for sectarian t ducation 
resulting from "numerous private choices of individual parents of school-age children"); Everson 
v. Board ofEduc., 330 U.S. 1 (1947) (bus transportation to publiC and private schools) see also 
Wolman, 433 U.S. at 241-44 (diagnosti~ services "having little or no educational content" 
provided by public employees to all eligible students). In such cases, the sectarian schoo. s receive 
government aid, if at ail, only "indirectly," "'as a result of numerous private choices.'" Zobrest, 
509 U.S. at 9 (quoting Mueller, 463 U.S. at 399). Stich indirect aid to pervasively ;ectarian 
schools often is pennissible, atJeastso long as the "indirect" aid to sectarian schools suPJlements, 
rather than supplants, costs thatthe school otherwise would bear. See Agostini, 521 U.~ . at 228, 
229 (discussing the supplement/supplant distinction)~ 

An important example of this alternative line of doctrine is a series of three cases i 1volving 
provision of textbooks to students. In Board of Educ. of Central School Dist. No. 1 r. Allen, 
392· U.S. 236 (1968), the Court upheld the application to sectarian school students :~fa law 
making available to all children in the state "the benefits of a general program to ler d school 
books free of charge," furnished "at the request of the pupil," and not to parochial sch •o1s. Id. 
at 243-44; see also id: .at 244 n.6 ("the books are furnished for the use of individual stu Ients and 
at their request") .. The state approved all books to be provided, and could approve onJ ( secular 
books'. ld. at 244~45. In Meek and in Wolman, the Court upheld textbook loan: 1rograms 
analogous to that upheld in Allen. See 421 U.S. at 359-62 (plurality opinion); 433 U.S. tt 236-3'8 
(plurality opinion) .. The "financial benefit:• of such programs, the Court found, "is to pa :-ents and 
children, not to the nonpublic schools." Meek; 421 U.S. at 361 (plurality opinion). By contrast, 
the Pennsylvania statute at issue in Lemon directly reimbursed private schools for textbook 
expenditures, 403 U.S. at 609; the Court, distinguishing Allen, invalidated that statute because, 
·inter alia, it provided "state financial aid directly to the church-related schools," rather th n to "the 
student and his parents," ill.. at 621. Similarly, the statute in Meek provided for the loa 1 directly 
to nonpublic schools of "periodicals, photographs, maps, charts, sound recordings, filrr s, or any 
other printed or published materials of a similar nature." 421 U.S. at 355. The Cour1 in Meek 
invalidated that loan program, . while simultaneously upholding a. textbook loan •rogram, 
explaining that, while the textbooks were lent only to students, the other textual mate1 tals were 
loaned "directly to qualifying nonpublic schools." Id. at 362-63. 
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~ . :2. Aid for State-:vrandated.' ~oncurricuhi.r Tes~ing: Second, the Court h~s, inn ? cases, 
' <"',h pemutted states to provide to rehg1ous schools certam aid related to standardiZed tes rng. In. 

·~.b WmiDan itself, Ohio law. permitted the State to provide private schools withstandardized :ests and 
. -··---scoring services, otherwise iri use in the public schools, for use "by pupils attending n mpublic 

schools." 433 U.S. at 238-39. The tests were to be used to measure students' progress i 1 secular 
.. subjeets, id. at 239, ostensibly so ~hat the State could ensure that private school stude tts w~re 
· meeting the State's own standards of instruction, id. at 240. Personnel from the privatt schools 

were not involved in the drafting or scoring of the tests.· ld. at 239 .. The Court, distin ~ishing 
this program from the teacher-prepared testing reimbursement program it had inval :lated in 
Levitt, held that the Ohio testing provision was constitutional. The Court reasoned: 

Under the· section at issue, the State provides both the schools and the schO< l 
district with the means of ensuring that the minimum standards are met. Th ! 

nonpublic school does not control the content of the test or its result. This servt s 
to prevent the use of the test as a part of religious teaching, and thus avoids thi t 
kind of direct aid to religion found present in Levitt. Similarly, the inability of th ~ 

school to control the test eliminates the need for the supervision that gives rise t > 

excessive entanglement. We therefore agree with the District Court Is conclusio 1 

that [the statute] 1s constitutional. 

jd. at 240. 

In Committee for Public Educ. & Religious Liberty v. Regan, 444 U.S. 646 (1 1 '80), the 
Court upheld a New York statute (enacted following the Court's invalidation of the ! tatute in 

. Levitt) that authorized the state to pay private schools for the actual costs incurred in C< mplying 
with state-,ffiandated testing. The new scheme, unlike the Levitt statute, did not reimbun ~private 
schools for the preparation, administration, or grading of teacher-prepared tests. Id. at t 52. The 
Court reasoned that, because nonpublic schools did not control the content of the test,· "t tere was 

. . 

no substantial risk that the examinations could be used for religious educational purpci: ~s. ,; Id. 
at 656. The Court cautioned, however, that if the grading procedures could be used toft rther the 
religious mission of the school, "serious Establishment Clause problems would be pose( . " ld. at 
657. 

The testing aid in Wolman and in ·Regan is the one form of direct aid to pe vasively 
sectarian. schools that the Court has permitted; and the Court has done so because- un ike with 
the instructional materials in cases such as Lemon, Meek and Wolman- sectarian school teachers 
are not in control of how such tests are used and it would be virtually impossible for te tchers to 
use this category of aid as part of the educational process and divert it to religious instJ uction. 

3. Aid·to Secular Functions of Religiously Affiliated Institutions of Higher B ucatioh. 
Finally, the Court has treated religiously affiliated schools of-higher education quite d fferently 
from elementary and secon~ schools, permitting the government to provide direct ai I to such 
schools so long as such aid is not, in fact, used (or permitted to be used) for religious in ;truction 
or activity. In Kendrick, the Court extended this principle to the case of certain re igiously 
affiliated social service organizations that were potential government grantees. With 1 ~spect to 
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\1!. \ . such institutions and organizations, the Court does not presume, as it does in thf case Qf 
~~1<- · pervasively sectarian organization.s,that the aid inevitably will be used for religious purp< ses. See 
\~?.b Kindrick, 487 U.S. at 612 (explicating this distinction); Roemer v. Maryland Public W1 ,rks Bd., 

'"·-. . .....,.-./426 U.S. 736, 748-54 (1976) (plurality opinion) (same). For example, although (as <xplained 
above) the Court in Nyguist held that the State. may not provide aid for building· n pair and 

. maintenance· to pervasively· sectarian primary and secondary schools, in several other :ases the 
Court has upheld grants to non-pervasively sectarian religious schools of higher educati 'n where 
the program in question expressly excluded any facility used or to be used for sectarian ir ;truction 
or as a place for religious worship. See Roemer; Hunt v. McNair, 413 U.S. 734, 744-L 5 (1973) 
(upholding construction of college and university facilities fmanced by state issuance of >onds on 
specially favorable terms), where &uch aid was subject to the restriction that the faciliti :s not be 
used for "religious purposes"); Tilton v. Richardson, 403 U.S. 672, 675 (1971) (pluralil) opinion) 
(approving provision of federal construction grants to colleges and universities with religious 
affiliations, where facilities "used or to be used for sectarian instruction or as a place for religious 
worship" were not eligibie for funding). 17 Moreover, and also in sharp contrast tope vasively 
sectarian schools, the governmental supervision and monitoring necessary to_ ensure that tl .ese non­
pervasively sectarian institutions do· not use government aid for religious uses does not :reate an 
impermissible entanglement. See Kendrick, 487 U.S. at 615-17 (explaining the "contra ;t" in the 
entanglement analysis between pervasively sectarian schools and non-pervasively :ectarian 
organizations); Roemer, 426 U.S. at 761-65 (plurality opinion); Hunt, 413 U.S. at 74: -49. 

. . . 

"'"'"' .... 

Helms does not fall into any of these categories of cases. 

The § 7351 (b )(2) assistance -at issue in Helms is not provided to students in the first 
instance, for use in schools of their choosing; it is given directly to schools. To be sure, 
§ 7351(b)(2) does generally provide for programs for the· acquisition of "educatio 1al" and 
"curricular" materials, and, in theory, such materials could include textbooks provide( directly 
to students, as in Allen, Meek and Wolman. But we are not aware of any such textbook prograni 
under Title VI, and, in any' event, no such program is at issue in the Title VI program in efferson 

· Parish. It is our understanding that Title VI services and aid - unlike the Title I aid a issue in 
Agostini - are "provided to religious schools on a school-wide basis," and that the LEA does not 
"dispenseD services directly to ... eligible students within its boundaries, no matter w tere they 
choose to attend school." Agostini, 521 U.S. at 229. Moreover, the computers and libn ry books 
that are the principal focus of the Title VI programs in this case would be "stored and d ;tributed 

17 Even in these cases, the Court conceives of the restriction on use .of public funds for religio 1s 

purposes as both essential and rather broad, as illustrated by the Tilton case, holding that the expiration >f such a 
restriction after 20 years violated the Establishment Clause. 403 U.S. at 683 (plurality opinion). This 1 art of 
Tilton was, in effect, a unanimous ruling. All of the Justices who declined to join the plurality opinion n Tilton 
agreed that the us~ of the building for religious activities after 20 years would violate the Establishment :Jause. 
See id. at 692 (Douglas, J:, dissenting-in part); Lemon, 403 U.S. at 659:{)1 (separate opinion ofBrerina 1, J., 
concurring in the judgment in part in Tilton); id. at 665 n.l (White, J., concurring in the judgment in] lton). 
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~ on th~ nonpublic school premises." Wolman, 433 U.S. at 250. 18 Wolman itself makes' lear that 
~ it would "exalt form over substance" to indulge the fiction that LEAs could avoid cons itutional 
\~'" Iimi&tions by purporting to "loan" such items directly to students or their parents. Id.; accord 
~J / . 

-- --·~··<"id. at 264 (Powell, J., concurring in the judgment in pertinent part) (the concept of a loru . of such 
"classroom paraphernalia" to individuals "is a transparent fictionlt; such a "loan" ~ ould be 
"indistinguishable from forbidden 'direct aid' to the sectarian institution itself"); see also Wolfson 
Memo at 2-3 n.l, 17. 19 

· 

Section § 7351(b)(2) specifies that LEAs may provide "assessments, II which pn mmably 
could include the sort of state-designed testing and evaluation assistance that the Court I ::rmitted . . 

the states to give to .sectarian. schools in Wolman and in Regan. But apparently Ti1 le VI as 
administered in Jefferson Parish has not involved such testing services. Nor can the com] uter and 
library book assistance that is at issue be justified on the basis of Wolman and Reg: n. The 
assistance at issue in Helms "inevitably" would (or, at a minimum, could) become pc rt of the 
religious school curriculum, or otherwise part of the educational process controlled, de: igned or 
supervised by sectarian school teachers. Accordingly, as the Court held and exp: lined in 
Wolman, Meek and Lemon, such assistance (unlike the state-designed testing in Rega!) C<?uld 
(absent extensive oversight that itself would be unconstitutional) be "used for r~ligious ed' 1cational 
purposes," 444 U.S. at 656, and to "further the religious mission of the school," id. at 657.· 

18 We are not sufficiently familiar with the workings of Title VI or the relevenat types of comt uter 
software to know for certain, but it may be possible that, under the statute, certain forms of software co1 ld be 
provided directly to students, in a manner analogous to the textbook loait provisions upheld in . 
Allen/Meek/W olman. 

19 Notably, in Meek, then-Justice Rehnquist asserted in dissent, 421 U.S. at 387-96, that the s: me 
analysis the Court applied to the textbook programs in Allen and in Meek should apply to the Pennsylva ua Act's 
instructional materials and equipment program, which - like the textbook program the Court upheld - reated 
private-school students no better than public-school students. But the Meek majority refused to treat tht two 
types of aid alike. The Court in Wolman acknowledged that there was some tension between the Court' Allen 
doctrine relating to textbooks, on the one hand, and its decisions respecting other educational materials, m the 
other- a tension that is particularly sharp if one believes that the ostensible "loan" of textbooks to stud· ots is a 
sham, and that the textbooks are, in all pertinent respects, being provided to the schools. See Wolman, ~33 U.S. 
at 256-60 (Marshall, J., dissenting in pertinent part). The Wolman Court noted that, in cases such as M :ek, it 
had declined to extend (to programs involving other forms of aid) one presumption upon which the Cou t relied in 
Allen - namely, that if instructional materials are provided to public and religious schools alike, such n ate rials 
would not be diverted by the latter to religious uses. 433 U.S. at 251-52 n.l8. Although the Wolman I ourt · 
concluded that the Meek analysis rejectirig such a presumption was correct, it decided that nonetheless i1 would 
"follow as a matter of stare decisis the principle that restriction of textbooks to those provided the publi1 schools 
is sufficient to ensure that the books will not be used for religious purposes.« Id. (emphasis added). H( wever, 
outside the context of textbooks, "[w]hen faced ... with a choice between extension of the unique pres1 mption 
created in Allen and continued adherence to the principles announced in our subsequent cases [such as~ eek), we 
choose the latter course." ld. In other words, at least outside the context of prescreened textbooks, the ::ourt · 
adheres to the "principle," emphasized in Meek and Wolman, that "[i]n view of the impossibility of sep rating the 
secular education function from the sectarian« .in pervasively sectarian schools, governmental aid for ost :nsibly 
"secular" educational functions "inevitably flows in part in support of the religious role of the schools." Wolman, 
433 U.S. at 250. 
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z Fiflally, there can be little doubt that the elementary and secondary schools at issue in 
· ?.

4 
Helms undoubtedly are pervasively sectarian. As explained in cases such as Lemon,~ eek and 

''c,<?o Wolmab, the religious and secular components of such schools are "inextricably intertwin :d, II and 
""· ..,..-:~trrerefore aid to the educational function of such schools - even though ostensibly li1 1ited to 

wholly neutral, secular instructional material and equipment- "necessarily results" in a .d to the 
sectarian school enterprise as a whole, and thus "inescapably results" in the "direct and su >stantial 
advancement" of religious activity. Meek, 421 U.S. at 366. Moreover, even if it were 1 ossible, 
as a theoretical matter, for a pervasively sectarian school to use government assistance ex' lusively 
for secular functions, the _governmental monitoring that would be necessary to ens1 re such 
separation would itself result in impermissible entanglement that would not be present in other 

religious institutions that are not pervasively sectarian. · 

IT. Distinguishing· or Overru.ling the Governing Precedent 

A. Distinguishing 

We have considered whether there are any grounds on which Title VI, as admini :tered in 
pervasively sectarian schools in Jefferson Parish, could be distinguished from the inst uctional 
assistance programs the Court invalidated in Meek and in Wolman. We have failed, hm ever, to 

identify a persuasive basis for distinction. 

1. Neutrality Between Public and Private Schools 

. In recent Establishment Clause cases, "neutrality" has come to play a pronounce I role in· 
the Court's decisions. See. e.g., Agostini, 521 U.S~ at 230-32; Rosenberger, 515 U.S at 846, 
850 (O'Connor, J., concurring). And to be sure, Title VI is a federal program "pursuant :o which 
equipment and materials of instruction are provided equally to all school children- ir public, 
private, and religious schools." Ogden Memo at 7; see also Winston Letter at 2 ("Inc< ntrast to 
the programs in Meek and Wolman that directly targeted significant aid only to private schools, 
Chapter 2 . is a neutral. statute that provides equal benefits to· all school children and the 
overwhelming beneficiaries of the program attend public schools."). In our view, how :ver, the 
Fifth Circuit panel correctly declined to distinguish Meek and Wolman on this ground. 51 F.3d 

at 373. 

Although Title VI "provides secular benefits equally to all school children," Ogd' n Memo 
at 8, the same was, for all intents and purposes, true of the programs in Meek and WolJ 1an, and 
of the programs in the other "direct aid" cases discussed above~ The "stated purpos' " of the 

· enactment in Meek was "assuring that every schoolchild in the Commonwealth will t quitably 
share in the benefits of auxiliary services, textbooks, anci instructional material provide j free of 
charge to children attending public schools." 421 U.S. at 351-52 (emphasis adde 1). The 
Pennsylvania statute was intended to "extend the benefits of free educational aids :o every 
schoolchild in the Commonwealth, including nonpublic school students who < onstitute 
approximately one quarter of the schoolchildren in Pennsylvania." Id. at 363 (emphasi added); 
see also id. at 389 (Rehnquist, dissenting in pertinent part) (the Act's instructional matt rials and 
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<;, equipmJnt program "is not alleged to make available to private schools any rnate1 ials and 
~~ equipm.ent that are not provided to public schools")- Similarly in Wolman, "[a]ll disbu sements 
~ - m;dlwith respect to nonpublic schools have their equivalents in disbursements for public ;chools, 
""'--~d the ainount expended per pupil in nonpublic schools may not exceed the amount expe 1ded per 

pupil inthe public schools." 433 U.S. at 234. 20 See also. e. g., Lemon (Earley), 403 U. :. at 607 
(state supplement could not provide private school teachers a s3lary exceeding the maxin uin paid 
to public school teachers); Nyquist, 413 U.S. at 777 (maintenance and repair grants.1 nited to 
50% of the amount expended for comparable services in the public schools); Wolman," 33 U.S. 
at 252 (funds could be expended to provide field trip transportation and services "as are • 1rovided 
to public school students in the district"); Ball, 473 U.S. at 377 (all Community E iucation 
prog:rams were otherwise available at the public schools). 21 

In considering whether the Department might be able to rely upon a "neutrali~ r"-based 
distinction, the Civil Division looks to a footnote in Meek, 421 U.S. at 362 n.12. That footnote 
explained why Pennsylvania's provision of textbooks to religious school stud~ ats was 
constitutional even though the Court had affmned the inValidation of a textbook pn gram in 
Marburger, 417 U.S. 961 (1974) (mem.), aff'g 358 F. Supp. at 34-36. As explaine l above, 
Meek sustained a textbook loan program on the authority of Allen. As the Meek Court n >ted, the 
textbook program in Marburger was; by contrast, invalidated because "the assistance pr' vided­
reimbursement for purchased textbooks - WaS not extended to parentS Of all students, t It rather 
was directed exclusively to parents whose children were enrolled in nonpublic, primarily -eligious 
schools." 421 U.S. at 362 n.l2 (citing Marburger, 358 F. Supp. at 36) .. Thus, forpu: poses of 
state loans of textbooks to students (the Allen line of cases), it is critical to the Estat lishment 
Clause analysis whether or not students in private schools are treated more favorably tba.IJ students 
in public schools, beeause neutrality is required even where there is some room for pe: missible 

20 To be sure, achieving the equality in aid to public and private schools was accomplished in .1eek and . 
in Wolman by virtue of distinct, sequential legislative enactments, rather than (as in Title VI) within a s agle 
statute that simultaneously extends the aid to public and private.schools alike. But the Court in both Ca.! :s 
indicated that, in contexts (unlike the instant one) where equality and neutrality between public and priv lie can be 
dispositive of the constitutional analysis - namely, in the loan of textbooks to students - "it is of no 
constitutional significance whether the general program is codified in. one statute or two." Meek, 421 l .S. at 360 
n.8 (plurality opinion); see also Wolman, 433 U.S. at 238 n.6 {Plurality opinion); Wolfson Memo at 14 

. ·The Ninth Circuit panel in Walker proffered another possible basis for distinguishing the feder. I statute 
at issue here, namely, that the OVerwhelming majority of schools and Schoo) students that benefit from t 1e 
program are public school students. 46 F.3d at 1468-69. However, as the Fifth Circuit panel correctly aoted, 
151 F.3d at 373, the rationale of the Meek and Wolman decisions was expressly based, not on any "per entage" 
of aid that might have been received by religious schools relative to that received by nonreligious schoo s, but 
instead (as described above) on the "character of the aid provided to those schools" -in particular, on t te 
Supreme Court's conclusion that, "[i]n view of the impossibility ofseparating the secular education fun· tion ·from 
the sectarian" in such schools, aid in the form of instructional materials and equipment "inevitably flow in part in 
support of the religious role of the schools." Wolman, 433 U.S. at 250. 

21 
Similarly, ~Lemon and in Levitt, the states obviously provided their public schools with tl ! sort of 

aid (teachers' salaries, textbooks and instructional materials, costs of administering standardized tests) ( at the 
states also were providing to private schools. 
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·· · 2. Aid that is Not "Divertable" to Religious Education 

It might also be argued that Title VI equipment and materials can be pro· ided to 
pervasively sectarian schools because (in addition to the neutrality discussed above) thee(! 1ipment 
and materuus are in some sense "secular" and are not. "divertable" to sectarian ee Jcation~ · 
According to this argument, the "divertability" factor is the principal dfstinction between t te Meek 
and Wolman instructional materials holdings, on the one hand, and the Allen line. of extbook 
decisions, on the other. See Ogden Memo at 8. In support of this theory, the Civil Divi~ ion cites 
Justice Powell's concurrence in Wolman, which· did, indeed, stress (in part) the alleged 
nondivertability of textbooks to religious use. 433 U.S. at 263. 22 Although this might £ ppear to 
be a promising line of argument, it cannot, we believe, be squared with the Court's Estab ishment 
Clause jurisprudence, for two basic reasons. 

To begin with, Justice Powell's own distinction of the Allen line of textbook cases requires 
not only that the aid be "incapable of diversion to religious uses," but also that "the mat1 rials are 
lent to the individual students or their parents and not to the sectarian institutions." 43: U.S. at 
263. ·As explained above, in fact this distinction between aid to students and aid to th' schools 
-was critical to the Court's decisions in the three cases in which it permitted textbook lc ms. By 
contrast, where, as ini...emon, the state directly reimbursed schools for the cost oftextb1 oks, the 
program was invalidated, 403 U.S. at 621, despite the fact thai the textbooks there aiso I ad to be 
approved by the state as nonreligious in nature, id. at 610. Moreover, as Justice Powel himself 
noted, and as the Wolman majority emphasized, 433 U.S. at 250, it is a "transparent fi :tion" to 
suggest that the equipment and materials at issue in Wolman (and in Helms) can be "kmed" to 
individual students. Id. at 264 . 

. More importantly, the type of Title VI aid at issue in this case is, in fact, div< nable to 
religious use:. that is precisely the holding of Meek and Wolman. It does not suffice t< say that 
the Title VI statute expressly requires that the aid be "secular" in nature, or that proce lures are 
in place to assure t~at the Title VI equipment is not "divertable" to religious use. 1 ris same 
"nondivertability" argument was made in Wolman, 433 U.S. at 249, but the Court reje. ted it on 
the ground that religious school teachers inevitably will use such materials for ·eligious 
instruction, because in pervasively sectarian schools such religious instruction is "ine ctricably 
intertwined" with the secular instruction. The Court's reasoning in Meek and Wolma lis that, 

·because it is impossible to segregate the secular from the religious in the educational fu1 ctions of 
such schqols, aid to be used in the educational process of pervasively sectarian schools "i 1evitably 
flows in part in support of the religious role of the schools," Wolman, 433 U.S. at ~ 50, even 

22 There is also some support for this notion in Justice Black.mun 's dissent in Zobrest, 509 U _ :. at 22. 
See also supra at 17-18 (discussing the Court's view that it would be virtually impossible for religious~ :hool 
teachers to use certain aid, such as pre-screened textbooks and state-designed testing, to inculcate religi• n). 
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. i \ <)'::\ where ~sin Wolman, id. at 249-50) the state purports to provide only aid that ostensit ly is not 

~;;. divertable. See also Wolfson Memo at 12-13. 
,) . . ')~ 

. ~.... . . .·. . .. · . · 3. The Supplement/Supplant Distinction 

A third possible basis for distinguishing the Meek!W olman line of cases is that Title VI 
does not '"reliev[e] sectarian schools of costs they otherwise would have borne in educa1 l.ng their 
students.'" Winston Memo at 2 (quoting Agostini, 521 U.S. at 228; internal citation tc Zobrest 
omitted); see also Ogden Memo at 7, 9. 

Title VI expressly requires that funds for the innovative assistance P!Ogra ns must 
supplement, and. must in no case supplant, the level of funds that, in the absence of fede1 Ll funds, 

· would be made available for those programs from "non-Federal sources." 20 U.S.C. § 7371 (b). 
Thus, it would appear that schools may not receive loans of any materials or equipment • n which 
they would otherwise have expended non-Federal funds. In other words, Title VI aid sl ould not 

.have the effect of "freeing up" any resources that religious schools could then expend on .·eligious 
erlucation. Although the question is not ent~rely clear, there does not appear to have been an 
analogous ,;supplement but not supplant" condition on the receipt of governmental fun is in the 
programs at issue in Meek and Wolman. 23 

The supplement/supplant distinction played an important role in the Court's de ;ision in 
Agostini, where Justice O'Connor went to some length, 521 U.S. at 228, 229-30, tt . dispute 
Justice Souter's contention in dissent (id. at 244, 246, 252) that the aid at issue in that ca :e would 
relieve religious schools of costs they otherwise would incur, thus freeing up funds for such 
schools to expend on religious education. Moreover, the Court went so far as to sugge~ : that the 
instructional equipment prograins in Meek and Wolman were constitutionally deficie1 t in part 
because of such a "supplanting" problem: 

In those cases, the Court ruled that a state loan of instructional equipment ar i 
materials to parochial schools was an impermissible form of "direct aid" becau: e 
it "advanced the primary, religion-oriented educational function of the sectari< r:1 

school," by providing "in-kind" aid (e.g.·, instructional materials) that [i] could t e 
used to teach religion··arid [ii] by freeing up money for religious indoctrination th 1 
the school would otherwise have devoted to secular education. 

Id. at 220-21 (emphasis and bracketed numerals added); see also Zobrest, 509 U.S. at 1 ~ (noting 
that religious schools' receipt of teaching material and equipment from the state under the program 
in Meek "reliev[ed] them of an .otherwise necessary cost of performing their ed 1cational 
function"). Under the view of the Agostini Court, in other words, the Meek and Wolman 
programs were unconstitutional not only because the instructional materials ,;could b : used to 

23 The Court in Wolman, in a somewhat different context, noted that "the parties have stipulat d 
expressly that material and equipment must be used to supplement courses. • 433 U.S. at 251 n.I7. Th , Court 
did not indicate whether this stipulation was intended to reflect any requirement that the aid not supplan materials 
and equipment that the private schools otherwise would themselves have provided. 
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We do not think, however, that the Court in Agostini intended to suggest that ( irect aid 
to pervasively sectarian schools is permissible whenever only one of these problems i , absent. 
The decisions in Meek and Wolman focused on the fact that, because the religious and tb ~secular 
are inextricably intertwined in the educational functions of pervasively sectarian sch •ols,- the 
loaned materials themselves necessarily would be used for religious education, which i~ itself an 
Establishment Clause violation in a case of direct aid to the educational function of eligious 

. schools. Those decisions- and all the other cases involving "direct" aid to religious s· hools­
did not indicate (at least not expressly) that the constitutional analysis was affected, et alone 
controlled, l?y the question of whether the loan programs freed up other resources for the :eligious 
schools to use, or whether the aid provides religious schools with "supplemental" resou ces they 
would not otherwise have been able (or willing) to provide. Indeed, in Earley, ti te Court 
invalidated the Rhode Island Salary Supplement Act," which authorized state offi :ials "to 
supplement the salaries" of nonpublic school teachers in an amount "not in excess of 15 6 of [the 
teachers'] current salary," 403 U.S. at 607- i.e., to supplement, rather than supplant, tt ~private 
schools' own provision of teachers' salary. Conversely, in Regan, the Court held th( t certain 
testing aid could be provided to religious schools, despite the fact that such aid "relie fed" the 
schools of costs they otherwise would have borne. 24 

· · 

By contrast, the supplement} supplant distinction is an important touchstone for det :nnining 
whether aid provided directly to students may be used in religious schools. The very pt q>ose of 
the supplernentlsupplant inquiry in cases such as Agostini and Zobrest is to determine whether 
governmental aid that is provided to the students (rather than to th~ school) - i.e., aid tl at is not 
necessarily used for religious education (and which in the Title I program iri Agostini c mnot be 
used for such religious education)- nevertheless could, in effect, provide religious sch1 ·ols with 
resources, above those they already would have had, that such schools could use in fm thercince 
of religious inculcation. Where, however- as the Court held with respect to the equipu tent loan . 
programs in Meek and in Wolman- the state aid itself "inevitably flows in part in supp· 1rt of the 
religious role of the schools," Wolman, 433 U.S. at 250, the constitutional infirmity i. already · . 
present, and there is no ~eed to inquire in addition as to whether the loan "frees u J" other 
resources that can be used for religious education. 

B. Overruling 

For the reasons explained above, we agree with Mr. Wolfson that, in order to urge the 
Supreme Court to reverse the Fifth Circuit's decision, the United States would be ret JUired to 
argue that the Court should overturn the rulings in Meek and Wolman regarding inst uctional 
equipment and materials. Moreover, the Court also would be required to overturn the h •lding·in 
Lemon (and the holding in Marburger) concerning the loan of educationai materials tope vasively 

24 "The Court 'has not accepted the recurrent argument that all 3.id is forbidden because aid to < ae aspect 
of an institution frees it to spend its other resources on religious ends.'" Id. (quoting Hunt, 413 U;S. at 743). 
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z ·' schools. Reversal of the Fifth Circuit judgment would also likely call into que ;tion the 
~~ estab~hed doctrinal principle "that [government-provided] resources that are inherent!) capable 
~ of diversion of use for religious instruction must not be placed under the control of eligious 

.... -·-----School authorities," U.S. Aguilar Brief at 30 n.20 (citing Wolman, 433 U.S. at 250 51) -a 
principle that was centra] to the Court's holdings in Earley and Lemon respecting teacher ialaries, 
the holding in Lemon regarding provision of books directly to religious schools, the de :ision in 
Levitt prohibiting reimbursements for teacher-controlled tests, the holding in Nyquist pr' hibiting 
aid for building repair and maintenance, the holding in Wolman prohibiting aid for; ield trip 
transportation, and the holding in Ball with respect to the Community Education pro_gr. m: 

If you do decide to ask the Court to reverse the judgment of the Fifth Circuit, wet link that 
there are three basic theories on which you might ask the Court to overrule precedent~ such as 
Lemon, Meek, Wolman, and similar cases:· 

• First, the United States could urge the Court to adopt a "strict neutralit) ' 
doctrine, under which the Establishment Clau~e would permit any provision < f 
governmental aid that does not favor religious recipients, so long as such aid • s 
provided in accord with neutral, secular criteria. Under such a doctrine, the Cou t 

would reject its longstanding principle that the government must not provide d.ire t 
aid to religious activities, including especially aid that can be used for religiot s 
education. 

• Second, the United States could urge the Court to retain the "no direct fundin ~ 

of religious activity" rule, but to abandon the longstanding distinction betwee 1 

pervasively sectarian schools and other religious organizations. If primary an i 
secondary church-affiliated schools were treated in the _same manner as otht r 
religious organizations - in particular, as Cire religiously affiliated colleges an i 
universities - there no longer would be a presumption that such schools cann' t 
segregate their religious and secular teaching, or that such schools would not (t r 
could not) abide by legal restrictions against the use of government-supplied aid .1 ) • 

advance religious education. If one assumes that secular and sectarian functi01 s 
can meaningfully be separated within pervasively sectarian schools, the monitorir g 
that would be constitutionally required to ensure that aid is not diverted to religim s 
education would be less intrusive than the "excessive and enduring entanglement: " 
that the Court previously has presumed necessary in such primary and secondaJ y 
schools. 

• Third, and perhaps more narrowly, ·the United States could ask the Court · o 
abandon its holdings in Lemon and related cases that the Establishment Clau: e 
prohibits the "excessive and enduring entanglements" that concededly would 1 e 
necessary to ensure that pervasively sectarian schools do not use aid for religiot s 
inculcation. 

We will discuss these three possibilities in tum. We conclude thatthe first two theori !S would 
require a substantial change in settled Establishment Clause doctrine, a change that vould be 
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~ tax re~imues to substantially subsidize primary and.secondary sectarian schools. In additi' n, there 
\~1-;-, is nq,:6vidence to suggest that five Justices would adopt either approach. The third appr >ach, in 

".:<J glntrast, would require ovenuling less precedent, and might gamer five votes on the 0 urt. It, 
·· --·~---too, however, would raise serious concerns, and, in any event, it does not appear to be: 1roperly 

presented on the record in this c~se. 

1. Strict Neutrality and Rejection of the "No Direct Funding" ·Rule 

The United States could urge the Court to adopt what is sometimes referred to as i "strict 
neutrality" doctrine, under which the Establishment Clause would permit any prov .sion of 
governmental aid that does not favor religious recipients, so long as such aid isprovided 1 Jr some 
legitimate secular objective, in accord with neutral, secular criteria. Such a doctrine v ould be 
similar to what then-Justice Rehnquist favored in dissent in Meek, 421 U.S. at 395-96, an'! similar 
cases. in effect; such ·a doctrine would jettison the Court's longstanding "no direct fundi.J g" rule, 
under which the Establishment Clause prohibits "govemment-fmanced or government-S( onsored 
indoctrination into the beliefs of a particular religious faith." Ball, 473 U.S. at 385 . .S ~supra 
at 16. It also would require aban~onment of the ancillary prohibition on aid to per rasively 
sectarian organizations. 

As recently as the Kendrick case in 1987, all nine Justices of the Court supportec the "no 
direct funding" rule, ~ s·upra at 16·& note 16, and only Justices Kennedy and Scalia SJ oke out 
in favor of eliminating the "pervasively sectarian" doctrine, Kendrick, 487 U.S. at 624-25 
{Kennedy, J., concurring, joined by Scalia, J.). More recently, in Rosenberger, Justice Thomas 
advocated a version of the neutrality doctrine that would expressly reject the "no direct 1 mding" 
rule, 515 U.S. at 855-63 (Thomas, J., concurring), but no other Justice joined him in tb Lt view. 
Four Justices, taking express issue with Justice Thomas, urged a strong defense of the "1 o direct 
funding~· rule, id. at 868-85 (Souter, J., di'ssenting); and Justice 0' Connor indicated her' iew that 
the no funding rule is a "bedrock principleD" of Establishment Clause doctrine (albeit not one that 
is dispositive in every hard ca.se), id .. at 847 (O'Connor, J., concurring); see also id. a 846-47 
("Public funds may not be used to endorse the religious message.") (citation omitted); jj ... at 847 
(cases·allowing some funding of secular. functions perfonned by sectarian organizatio_ns provide 
no preeedent for the use of public funds to finance religious activities"). 

A strict neutrality rule would, of course, sweep away those of the Court's pr :cedents 
(including the cases discussed above) that "absolutely prohibit govemment-fma teed or 
government-sponsored indoctrination into the beliefs of a particular religious faith." }; ill, 473 
U.S. at 385, and might resolve many other contentious questions as well, including, fore ~Cample, 
the constitutionality ofvariousvoucherprograms. In Agostini, several prominent amici t rged the 
Court to adopt a strict neutrality doctrine25 (and undoubtedly would do so again if the Co Jit were 
to grant certiorari in Helms). The United States, however, was careful in its brief in Age ;tim not 

25 See, e.g., Brief Amici Curiae of Christian Legal Society, eta!., Agostini v. Felton, Nos .. 96 552, 96-
553 (Feb. 1997). 
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ce such a view .. This was consistent with the 1988 position of the United . :tates in 
~ Kendritk that the Establishment C_lause would prohibit recipients of federal funds from m lr1g such 

1--/10 funds1or specifically religious activity. See Bnef for the Appellant, Bowen v. Kendri1 k, Nos. 
~81::'253, 87-431, 87-462 ("U.S. Kendrick Brief'), at 34-38 (Jan. 1988). 26 And, in _Ag! ilar, the 

tJnited States represented that "[t]he governing principle is that resources that are ir ~erently 
capable of diversion of use for religiOUS instruction must not be placed under the C( ntrol of 
religious school authorities." U.S. Aguilar Brief at 30 n.20 (citing Wolman, 433 U.S. at :50-51). 

__ The Court ·in Agostini, while indicating that neutrality is an important pru ciple in 
Establishment Clause cases, 521 U.S. at 230-32, nevertheless did not accept the ainici's i tvitation 
to give neutrality the dominant doctrinal place in the Establishment Clause analysis. W1 believe 
that Justice Souter's response to Justice Thomas in Rosenberger is forceful; at the very J ~st, the 
question is a difficult one. Furthennore, in light of Justice 0' Connor's recent indicatior that she 
is not inclined to abandon the "no direct funding" rule; it is unlikely that a majority oft te Court 
could be persuaded to adopt such a theory as a ground for departing from stare decisis. 
Accordingly, we recommend thai the United States adhere to its longstanding position, and not 
urge the Court to abandon its "no direct funding ()f religious education" priitciple. )ee also 
Wolfson Memo at 16-18. 

2. Abandoning the "Pervasively Sectarian" Distinction 

The United States alternatively could argue that, even though the Court should etain its . 
_ ''no direct funding" rule, nevertheless it should abandon the presumption that religious primary 
and secondary schools cannot (or will not) abide by proscriptions against the use of gm ~rnment 
aid for religious education. In other words, we could ask the Court to abandon its long ;tanding . 
distinction between religious institutions that are pervasively sectarian and those that a ·e not (a 
position that Justices Kennedy and Scalia urged in Kendrick, 487 U.S. at 624-25). 

As recently as Kendrick, the. Court held fast to the distinction between "pe: vasively 
sectarian" organizations and other religiously affiliated institutions. In that case, it expl2 tned that 
aid to per-Vasively sectarian institutions is more constitutionally problematic (and more t xtensive 
monitoring would be necessary in pervasively sectarian schools to prevent diversion of go' ernment 
aid to religious education), because "a substantial portion of [their) functions are subsurr ~in the 
religious mission," secular and religious functions are "inextricably intertwined;" and sue 1 schools 
have"as a substantial purpose the inculcation of religious values." Kendrick, 487 U.S. at ilO, 616 
(quotations omitted). The argument that these characteristics should no longer be I resumed 
meaningfully to distinguish primary and secondary religious schools from other eligious 
organizations would logically entail the related argument that the risk of diversion , tf aid to 
religious uses is no greater in these schools than in other religious institutions, which vould in 

26 See also, e.g., id. at 36 n.30 (use of government funds for "religious inculcation" is conduc that 
"would have presented a clear Establishment Clause violation at the time [1981] the statutes were enacte l"); id. at 
40-41 (instances where grantees held classes in religious settings, included religious discussions in othe1 vise 
secular programs, and used explicitly religious materials were "departures from proper constitutional pr 1ciples," 
and "raise[d] serious concerns"). 
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a_ \'c) tum app,ear to lead to the view that providing direct aid to such schools should be pennitl ~ to the 
~ same e~tent that it may be provided to religious colleges and universities. In other w trds, the 
'<'~/ distinc{ions that the Court developed in cases such as Tilton, Hunt and Roemer would faJ away, 27 

'?, and{he more pennissive direct aid doctrine in those cases would, even in the context o1 primary 
~~ . 

and secondary schools, displace the restrictive doctrine of Lemon, Meek, Wolman, !f quist, et 
al. 

-
We think this also would ~e a fairly momentous doctrinal development, and we 

recommend against urging the Court to adopt such a view, for the following reasons. : iirst, the 
argument would be inconsistent with the position that the United States expressly urged 1pon the 
CoQrt in Kendrick - a position that the Court adopted. In that case, the Solicitor Gene. aJ wrote . 
at length about the critical distinction between organizations that are pervasively sect rian and 

. those that are not: 

This Court's cases involving government funding prograriis make clear that tl ~ 
heart of any Establishment Clause analysis is whether the assisted orgahlzations ru ~ 
pervasively sectarian in natur~. The critical importance of that inquiry is be .t 
reflected in the crisp distinction drawn by this Court between primary ar i 
secondary parochial schools, whose mission- often disables them from receivit ~ 
governmental assistance, and other religiously-affiliated organizations, which aJ ~ 
ordinarily free to participate in government programs on an equal footing. 11 ~ 
Court has observed that in parochial schools, education and counseling ru ~ 
"integral part[s] of the dominant sectarian mission ... in which an atmosphe1 ~ 
dedicated to the advmcement of religious belief is constantly maintained. " Met & 
v. Pittenger, 421 U.S. 349, 371 (1975). This Court has emphasized that in 1 

parochial school setting II [r]eligious authority necessarily pervades the schOl 11. 
system," and that it is the "substantial religious character of ... church-relate i 
schools" (Lemon v. Kurtzman, 403 U.S. at 616-617), that requires the Court tote 
"particularly vigilant" <Edwards v. Aguillard, No. 85-1513 (June 19, 1987), sl J 

op. 4). The "danger that a teacher under religious control and discipline poses 1 J 

the separation of the religious from the purely secular" is a "conflict of functiOJ s 
[that] inheres in the sitUation" (Lemon v. Kurtzman, 403 U.S. at 617). Put anoth1 r 
way, "where the teacher works within and for a sectarian institution, ~ n 

·unacceptable risk of fostering of religion is an inevitable byproduct." Wolman·"' · 
Walter, 433 U.S. 229, 254 (1977). See also Grand Rapids Sch. Dist. v. Ball, 4i 3 
U.S. 373, 384-385, 391-392 (1985); NLRB v. Catholic Bishop, 440 U.S. 491 , . 
501-504 (1979) .... The Court's vigilance in connection with aid to primary ar j 

secondary schools is additionally justified by the fact that the government has rna< e 
primary education compulsory, making children whose parents select religim s 
schools nearly a captive audience for as many hours as they are required to atten~ . 

27 See. e.g., Roemer, 426 U.S. at 748-54 (plurality opinion). 
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Q ,ev U.S. K: ndrick Brief at 27 & n.23. 28 Similarly, in its Reply Brief in Kendrick, the Uni1 !d States 
5 .. expre~Jiy distinguished Meek's holding respecting teaching materials on the ground that the 
~1.:/> scho0ls in Meek - unlike the organizations in Kendrick - had a predominantly ;ectarian 
',.p _ ---~-ch~cter. See Reply Brief for the Federal Appellant and Brief for the Federal Crosb .ppellee, 

Bowen v. Kendrick, Nos. 87-253, 87-431, 87-462, at 12 n.-12 (Feb. 1988). . . . ( 

Second,-abandonment of the pervasively/nonpervasively sectarian distinction wo tld mean 
that governments could provide extensive .direct aid to sectarian primary and secondary schools, 
so long as there were some reasonable mechanism for detecting and remedying cases n which 
such aid was used to inculcate religious doctrine. That would be quite a striking cha tge from 
regime that has been in place since Lemon and its progeny. As with the strict neutralit r theory,· 
it would be necessary -and difficult - to explain to the Court why so much doctrine ~ 1ould be 
discarded· notwithstanding stare decisis. 

Third, there is good reason to think that the Court would decline such an invita ion. As 
noted above, in Kendrick only Justices Kennedy and Scalia expressed any sympathy fort 1e notion 
that the pervasively sectarian distinction should be abandoned. Moreover, Justice O'Ccnnor has 
provided a strong signal that she believes· Establishment Clause problems are mu ~h more 
pronounced where state aid is filtered to students through the auspices of the ·tee chers in 
pervasively sectarian schools. · In Ball and in Aguilar, Justice O'Connor dissented ·rom the 
majority's view that the Establishment Clause prohibits the state from using public school teachers 
to provide students with supplemental education on sectarian school grounds. See 47: U.S. at· 
398-99 ~; id. at 421-31 (Aguilar). But, notably, Justice O'Connor concurred with :he (7-2) 
Ball majority with respect to the Community Education progrnm, see supra at 14-15, n which 
supplemental education was provided to sectarian school stu~ents by sectarian school t1 achers: 

I agree with the Court, however, that the Community Education program violates 
the Establishment Clause. The record indicates that Community Education cours1 s 
in the parochial schools are overwhelmingly taught by instructors who are curre1 t. 
full-time employees of the parochial school. .. The teachers offer secular subjects 1 ) 

the same parochial school students who anend their regular parochial scho1 ·I· 
classes, . In addition, the supervisors of the Community Education program in tt ~ 
parochial schools are by and large .the principals of the very schools where tl ~ 
classes are offered. When full-time parochial school teachers receive public_ fun< s 
to teach secular courses to their parochial school students under parochial scho1 ·1 
supervision, I agree that the program has the perceived and actual effect ( f 
advancing the religious aims of the church-related schools. This is particularly tt ~ 
case where. as here. religion pervades the curriculum and the teachers aJ ~ 

28 
See also, e. g., id. at 30-31 (were Secretary of Health & Human Services to involve pervasi\ :ly 

sectarian groups in the program, that would be an "as-applied" violation of the Establishment Clause); i;:. at 45 
("where the recipient of government funds is not pervasively sectarian, there is ... a ~harply reduced b; sis for 
presuming that the grantee will violate the terms of the grant by inculcating religious doctrine"); id. at 4 ~-45 
(entanglement concerns raised by cases of pervasively sectarian recipients are unwarranted where recipit 1t is not 
pervasively sectarian). 
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Ball, 473 U.S. at 399-400 (O'Connor, J., concurring in the judgment in pertinent part; :mphasis 
added). Justice O'Connor reached this conclusion despite the fact that the private school teachers. 
in the Community Education program were (for purposes of the program) public en ployees; 
despite the secular nature of the courses taught; and despite the fact that, in the eight ye. rs.of the · 
program's operation, "[n ]ot .one instance of attempted religious inculcation exists in the r :cordO." 
Id. at 401 (Rehnquist, J., dissenting). Subsequently, in Agostini, Justice O'Connor' 1rote the 
opinion for the Court overturning the Court's holding in Aguilar. She concluded that 'Aguilar, 
as well as the portion of Ball addressing Grand Rapids' Shared Time program, are no lor ger good 
law." 521 U.S. at 235 {emphasis added). Notably, however, Justice O'Connor did n >thing to 
suggest that she had changed her view with respect to the Community Educationprograr l in Ball, 
which had provided supplemental education using teachers from pervasively sectarian schools. 
See also id. at 241 n.1 (Souter, J., dissenting) ("I do not understand the Court's disc tssion to 
implicate Ball's evaluation of the Community Education program."). 

Fourth, even in nonpervasively sectarian institutions, the Constitution requires so1 1e (much 
more limited) oversight to ensure that government aid is not diverted to religious inculcat on, such 
as the level of oversight that was required under the federal grant program approved in f endrick, 
487 U.S. at 615. If Kendrick is to be the guide, potential religious school recipients oJ Title VI 
aid would, at the v_ery least, have to "disclose in detail," id., precisely how the equip rrent and 
library books will be used. A recipient also presumably would be required to "make sue 1 reports. 
concerning its use of Federal [aid] as the Secretary may require." Id. And government e; 11ployees 
likely would have to visit the schools regularly "to see whether [the aid is] in f: ct being 
administered in accordance with statutory and constitutional requirements." Id. at 617 see also 
Hunt, 413 U.S. at 745-46 (discussing "inspedi[on] of the project to insure that it is not b :ing used 
for religious purposes"). The Court in Kendrick found that this level of oversight was ufficient 
to ensure (in the context of a facial challenge) that nonpervasively sectarian organizatio 1s would 
not use government aid for religious purposes. 487 U.S. at 617. It is not clear that t ;e record 
in this case demonstrates even this level of oversight. 

(3) Overruling the Lemon Entanglement Doctrine 

Alternatively, perhaps the United States could urge the Court to interpret the Estal lishrnent 
Clause to permit direct provision of equipment and materials to pervasively sectarian sci ools, "as 
long as_ that aid is. accompanied by safeguards that ensured that the aid could not be di verted to 
religious purposes (whether or not it is inherently 'incapable' of such diversion)." Wolfs 1n Memo 
at 18. The argument would be that such aid is permissible where, because of government required 
safeguards, "there is no reasonable likelihood that it would be diverted to religious e1 ds." Id. 
Mr. Wolfsqn- who does not in the end support this idea in the context of this case- suggests 
that "[s]uch an argument, if carefully framed, would involve a minor adjustment of~ leek and 
Woiman, but not the wholesale repudiation of those cases." Id. 
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~ _ · )we agree with Mr. Wolfson that this proposal Is the most attractive, but that 1t al o would 
\'<'1--. rais;,several serious problems. ld. at 19~21. We note that, although this argument v. cmld not 

,'/>; n~essitate "wholesale repudiation" of Meek and Wolman, it would require the Court to: eject the 
-·--entanglement doctrine that it developed in Lemon and applied in cases such as Meek and ~ volman. 

If the Department of Education determined to impose enforceable and effective sa1 ~guards, 
there would still be a significant question what those safeguards would have to include in order 
to be·" sufficient to ensure that the aid is not diverted to religious purposes." Wolfson • flemo at 
18. The Court has suggested that "comprehensive, discriminating, and continu: ug state 
surveillance" would "inevitably" be required to ensure that teachers in pervasively :ectarian 
schools do not use government aid for religious purposes. Lemon (Earley), 403 U.S. Lt 619.29 

But such a regime of such "close supervision of the nonpublic teachers" who use the fe< eral aid, 
· Wolman, 433 U.S. at 254, would result in excessive entanglement under Lemon (and Ear ~. 403 

U.S. at 619-22; Marburger, 358 F. Supp. at 39, affd mem., 417 U.S. 96; Meek,.42 U.S. at 
366-67 n.l6; and Wolman, 433 U.s: at254. In order for the Court to hold that Earley 'Lemon­
level monitoring and surveillance (or Wolman's "close supervision of the teachers" wh 1 use the 
provided aid, 433 U.S. at 254) is sufficient to ensure that Title VI aid is used only fa ·secular 
purposes, the Court would have to abandon its doctrine that such "prophylactic cont cts ... ·· 
involv[ing] excessive and enduring entanglements," Lemon (DiCesno), 403 U.S. at )19, are 
themselves unconstitutionaL 

Notably, there is some indication that Justice O'Connor would be sympathetic h such an 
argument. In her dissent in Aguilar, 472 U.S. at 430, she wrote: 

Pervasive institutional involvement of church and state may· remain relevant j 1 

. deciding the effect of a statute which is alleged to violate the Establishment Claus< , 

· 
29 The Court's discussion of entanglement in Lemon and Earley was focused on the difficulty i. therent in 

supervision of the. entire educational function of the religious school teachers, since in those cases not 01 ly was 
Pennsylvarua providing reimbursement for books and equipment (Lemon), but both Pennsylvarua ~ ~ and 
Rhode Island (Earley) were providing supplemental salaries for the teachers themselves. It might be the case that 
somewhat less oversight would be needed (or the oversight could be more confmed) where the govemm nt 
provides oi:tly computer hardware and software and library books. In both M~rburger, 358 F. Supp. at 6-39, 
affd mem., 417 U.S. 961, and Meek, 421 U.S. at 366-67 n.l6, excessive entanglement was found in t1 =isolated 
context of loans of equipment and materials; It is notable, as well, that the Court in Wolman found iiDf ~rmissible 
entanglement in connection with the "close supervision" that would be required in the discrete and limit. d context 
of field trips. 433 U.S. at 254 . 

. Of course, as these and the entire Lemon line of cases indicate, the Establishment Clause-probJ, ms 
created by aid to pervasively sectarian schools are especially pronounced where sectarian school teacher: hav~ 
control over the manner in which the governmental aid is used: "The key role played by teachers in sue 1 a school 
system has been the predicate for our conclusions that governmental aid channeled through teachers ere:: es an 
impermissible risk of excessive governmental entanglement in the affairs Of the church-operated schools " NLRB 
v. Catholic Bishop of Chicago, 440 U.S. 490, 501 (1979); see also Lemon, 403 U.S. at 617-20; Ball, 4 '3 U.S. at 
399-400 .(O'Connor, J., concurring in the judgment in pertinent part). These problems will, according! ·, be most 
pronounced with respect to aid under § 7351 (b )(2) that teachers regularly would use, or that would be s· bject to 

teacher control. 
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ft S ~~ !Walz v. Tax Comm'n, 397 U.S. 664 (1970), but state efforts to ensure that publi: 
z \ ~,bsources are used only for nonsectarian ends s!10uld not in themselves serve t > 

"?~ __/invalidate an otherwise valid statute. The State requires sectarian organizations t > 

·. ·· ·~:;2 . . ./ " coo~erate o? a whole range of matters without the.~by advancing religion or givin ~ 
· · '""'~ the unpress10n that the government endorses religiOn. Wallace v. Jaffree, supn, 

at 110 {dissenting opinion of REHNQUIST, J.) (noting that state educatiom L 
. . 

· agencies impose myriad curriculum, attendance, certification, flre, ·and safet r 
regulations on sectarian schools). If a statute lacks a purpose or effect of advancin ~ 
or endorsing religion, I would not invalidate it' merely because it requires som ~ 

ongoing cooperation between church and state or some state supervision to ensut ~ 
that state funds do not advance religion. (Emphasis added.) 

Aguilar itself involved supervision of public employees, rather than supervision of religio1 .s school 
teachers; and, at the urging of the United States, the Court in Agostini {per Justice o· Connor) 
rejected Aguilar's hoiding that supervision of public employees is impermissibly entang: ing, 521 
U.S. at 232-35. Justice O'Connor's criticism of the entanglement doctrine would appear, 
however, to extend beyond the context of public employee monitoring, and might 1 !ach the 
situations found in Lemon, Earley, Marburger, Meek and Wolman. 

Even if yo,u conclude that it is appropriate to urge the Court to adopt this sub: tantially 
diminished view of the entanglement do~trine, however, there are at least two rea·sons wt y Helms 
would not be an ideal vehicle for such an argument. First, as Mr. Wolfson emphas zes, the 
Department of Education in fact has not imposed the requisite prophylactics, Wolfson: rfemo at 
19-20, and even the Department's advisory guidance does not require this degree of sup :rvision, 
~ id. at 21 n~ 14. Furthermore, the Department of Education has informed us that the e would 
be significant practical obstacles to imposing a monitoring regime of this sort and t tat such 
oversight wouid be incompatible with the spirit, if not the letter, of the law. See 2( U.S. C. 
§ 8902 ("Nothing m this chapter shall be construed to authorize an officer or employ e of the 
Federal Government to mandate, direct, or control a State, local educational agency, or school's 
curriculum, program of instruction, or allocation of State or local resources .... "). 30 

· 

Finally in its recent brief in Agostini, the United States expressly contrasted SUJ 'ervision 
of public employees - which (according to the United ·states) the Court in Aguilar mi ;takenly 
concluded would create an impermissible entanglement - with supervision of sectaria 1 school 
teachers, which we conceded would be impermissible under Lemon and related cases. ; .ee Brief 
for the United States in Agostini v. Felton, Nos. 96-552 and 96-553, at 18~20, 28, 3( (1997). 
This was consistent with the United States' position in Aguilar·itself, where the SolicitoJ General 
argued that, in Lemon, "in a very and direct sense, .the surveillance constituted 'exce: sive and 
enduring entanglement between state and church' . . . . The government has no business 
overseeing the agents of the church to ensure that they do not commit religion." U.S Aguilar 

30 We have not done any research with respect to the scope or intended effect of§ 8902. But· 1e plain 
words of that statute need not be construed to prohibit governmental officials from overseeing a school': 
curricular use of government-provided instructional materials and equipment. 
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~ \s'A Briefa~37 (quoting Lemon: 403 u:s. at 619); accord U.S. Kendrick Brief at 42-44. 

~~:? /m. The Effect QR Title VI if the Court of Aweats: Decision is Pennirted to Sta: !! 
- --~· 

The court of appeals' opinion, if left in place, would not prohibit the United Sta es from 
satisfying the statutory mandate contained in Title VI; and, in particular, the mandate w )uld not· 
prevent the· federal or local governments from satisfying the "equitable participation" req1 irement 
of§ 7372(a)(1). 

Title VI does not require that sectarian schools or their students receive particul tr fonns 
of assistance. Rather, § 7372(a)(1) requires that LEAs shall "provide for the benefi1 of such 
children in su~h [private] schools secular, neutral, and nonideological se:rVices, mater als, and 
equipment ... , or, if such ~ervices, materials, and equipment are not feasible or necessa yin one. 
or more such private schools as determined by the local educational agency after consulta· [on with 
the appropriate private school officials, shall provide such other arrangements as wi l assure 
eguitable participation of such children in the purposes and benefits of this subc ~apter." 
(Emphasis added;) Title VI expenditures for private school children must "be equal (c 1nsistent 
with the number of children to be served) to expenditures ... for children enrolled fu tl e public 
schools of the local educational agency, taking into account the needs of the individual ~hildren 
and other factors which relat~ to such expenditures. II 20 U.S. C. § 7372(b). 

. The equitable participation requirement derives from a prior regulatory mandate c [scussed 
in Wheeler v. Barrera, 417 U.S. 402 (1974). That case concerned Title I of the ESEi ., which 
provides for fedetal funding of special programs for educationally deprived children in bo h public 
and private schools. The suit was Instituted on behalf of parochial sch<;>ol students v. ~o were 
eligible for Title I benefits and who claimed that the public school authorities in theii area, in 
violation of the Act, failed to ·provide adequate Title I programs for private school ch ldren as · 
compared with those programs provided for public school children. The defenclaD.ts answ ~red that 
they could not, under state constitutional law, provide the aid that plaintiffs request' d. The 
question was whether that refusal to provide certain aid violated the statute. The Court n >ted that 
the governmental defendants "clearly had failed to meet their statutory commitment tc provide 
comparable services to children in nonpublic schools. II ML at 415. (Although the soun e of this 
comparability requirement was regulatory, id. at 415 n.ll, the Court nevertheless refe Ted to a 
"statutory" commitment.) 

The Court held that "comparableservices" does not mean" identical services." M -~at 420. 
"Congress expressly recognized that different and unique problems and needs might make it 
appropriate to utilize different programs in the private schools. A requirement of identi y would 
run dir~tly counter to this recognition." I d. at 422. In particular, "Congress recogniz~ . that the 
needs of educationally deprived children attending non public schools might be different fr 1m those 
of similar children in public schools; it was also recognized that in some States certain I rogi-ams 
for private and parochial schools would be legally impossible because of state cons itutional 
restrictions, most notably in the church-state area." ld. at 421. The Court accordingly o 'ncluded 
that, where a "form of services to parochial school children is rendered unavailable b( :ause of 
state constitutional proscriptions, the solution is to employ an acceptable alternative forr 1," id .. at 
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Congress's 1978 addition to Title I of an express "equal expenditure" provi ion was 
intended to."insure that children.enrolled in private elementary and secondary schools wi l receive 
comparable benefits from programs authorized by Title I according _to the standard ... required 
by regulations and approved by the United States Supreme Court in its Decision of June .0, 1974 
(Y{heeler v. Barrera). H.R. Rep. 95-1137, at33 (1978), reprinted in 1978 U.S.C.C.A.: ~. 4971, 
5003. Section 7372 also appears to reflectthe "comparability" standard discussed in] beeler. 

As long as there are some fonns of Title VI aid that can constitutionally be provic ~ in the 
sectarian school setting, it presumably will be possible to satisfy § 7372 's equitable pan cipation 
mandate. The court of appeals held that "Chapter 2" was unconstitutional in Jefferson F ui.sh "to 
the extent that [the] program permits the loaning of educational or instructional equi: iffient to 
sectarian schools." 151 F.3d at 374. That decree, by its tenns, "encompasses such items as 
filmstrip projectors, overhead projectors, television sets, motion picture projectors, vid~ cassette 
recorders, video camcorders,. computers, printers, phonographs, slide projectors, etc." ld. The 
decree also "necessarily prohibits the furnishing [to such schools] of library books by t teState, 
even from prescreened lists." Id. The court later amended its opinion to -clarify that its mandate 
did not affect "the acquisition of textbooks," which had not been challenged iii. th : Helms 
litigation. 165 F.3d at 312. Thus, insofar as § 735l(b)(2) contemplates programs n which 
textbooks are loaned to religious school students, such· as the program upheld in All m, such 
programs are not covered by the decree. Moreover, § 7351 (b) (2) also refers to pro gran s for the 
acquisition and use of "assessments." Presumably this could include the sort of state.:. lesigned 
testing and evaluation assistance that the Court permitted the states to give to sectarian s1 bools in 
Wolman and in Regan. Thus, even within the confines of § 7351, there is assistance th t can be 
provided to religious schools and students .. 

Moreover, § 7351 (b)(2) is only one of eight categories of "innovative assistance p1 Jgrams" 
identified in§ 735l(b), most of which are quite broad (at least on their face). It may bet 1at many · 
of these alternative forms of aid can be provided· to religious school students in a rna mer that 
would not be constitutionally' problematic. To be sure, in light of the constitutional linitations 
reflected in the Fifth. Circuit's opinion, "it may well~ a significant challenge" to devise 1 rograms 
that satisfy. the standard. Wheeler, 417 U.S. at 423. Without sigffificantly more inf 1rmation 
aboutthe various Title VI programs, however, "[w]e cannot say ... that thjs is an impos ibility." 
Id. If the Fifth Circuit's decision is left in place, we would be happy to work with the De >artment 
of Education to determine what particular forms of Title VI assistance might be pre vided in 
sectarian schools (or to sectarian school students), in satisfaction of the equitable part .cipation 
requirement. 
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FROM: 

RE: 

DATE: 

U.S. Department of Justice 

Office of the Solicitor Genera] 

· !fashington. D.C. 20530 

MEMORANDUM FOR THE SOLICITOR GENERAL 

Barbara D. Underwood ~ 
Deputy Solicitor General\lt/ 

Helms v. Picard, No. 97-30231 (5th Cir.) 

·September 28, 1998 . 

I recommend REHEARING IN BANC. The Fifth Circuit has held that a federal program of 
financial aid to education (29 U .S.C. 7351 (b )(2)violates the establishment clause because it 
provides for the purchase of instructional equipment and materials for use in religiously affiliated 
private schools. It is difficult to distinguish this program from the programs struck down in 
Meek v. Pittenger, 421 U.S. 349 (1975) and Wolman v. Walter, 433 U.S. 229 (1977), and for that 
reason OLC recolnmends proceeding directly to a petition for certiorari in which we ask the 
Court to modify the rules QfMeek and Wolman. However, the Civil Division has offered two 
possible grounds for distinguishing those cases: ( 1) those cases involved statutes providing for 
aid only to private schools, whereas this one provides aid to all schools, public and private; (2) 
those cases involved services and materials that relieved the schools of their core responsibilities, 

. whereas this one merely supplements ordinary costs of performing the educational function. Mr. 
Wolfson correctly notes that the. first point cannot easily stand alone, because aid to private 
schools may be the equivalent of (and designed to correspond to) the public financing of public 
schools that is found in other statutes. But the two points are related, and reinforce each other. 
That is, a statute that provides aid to both private and public schools is probably providing aid 
that should count as "supplementary" (because the basic funding arrangements for public schools 
are normally found elsewhere in state law), while a statute aimed only at private schools might 
well be funding core educational functions that are financed for the public schools in different 
legislation. This federal statute provides aid that can fairly be characterized as a supplement, 
and -- consistent with that view-- provides aid to public and private schools'alike. 

This·arguinent for distinguishing Meek and Wolman does not have a high probability of success 
with the Fifth c'ircuit en bane, but ·for the reasons set. forth by Mr. Wolfson and the. Civil 
Division, I think it is nevertheless worth making the argument to that court. 
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Memorandum 

Subject 

To 

Hel~s et al. v. Pic~rd et al., No. 
97-30231 (5th Cir. Aug. 17, 1998) 

The Solicitor General 

TIME 

Date 

September 25, 1998 

From_ 

Paul R.Q. Wolfson 

A petition for rehearing would have to be filed by Thursday, 
October 1, 1998. (NB: the previo1:1s day, September 30, 1998, is Yom 
Kippur, so a decision may be necessary by Tuesday, September 29). 

RECOMMENDATIONS 

The Department of Education and the Civil Division recommend 
rehearing en bane. 

The Office of Legal Counsel -recommends no rehearing_ en bane. 

I recommend REHEARING EN BANC. 
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QUESTION PRESENTED 

-~?--v. j Whether Title VI of the ·Improving America 1 s Schools Act of 
"'\\.Z;: 1)-9~,. 20 U.S.C. 7351 (b) (2), as applied in Jefferson Parish, 

·- -·~Lou1s1ana, violates the Establishment Clause because it prov1des 
for instructional equipment and materials,_ purchased at public 
expense, to be le~t to religiously affiliated private schools.· 

STATEMENT 

1. This is an Establishment Clause challenge brought to the 
application in Jefferson Parish, Louisiana, of 20 U.S. C. 
7351 (b) (2), part of Title VI of the· Elementary and Secondary 
Education Act of· 1965, as amended by the Improving ·America 1 s 
Schools Act of 1994. ·(The provisions under challenge 'he~e were 
pre-viously part of Chapter 2 of the Elementary and ·Secondary 
Education Act of 1965, which was comprehensively revised in +994, 
and the program is referred to in the decision~ below as Chapter 
2) . Title VI was enacted in 1994 as part of a comprehensive 
federal education statute. It _ provides federal financial 
assistance in block"'-grant form to. lOcal ·"innovative education 
program strategies," which covers a fairly broad array 6f programs. 
The federal funds may be used for eight different kinds of 
programs, specified at § 7351(b), including such' matters as 
professional teacher' development for use of technology' adult­
literacy programs, "special education" programs 1 and gifted-and­
c.alented programs .. There is no requirement that a local education 
agency (LEA) use federal funds for all of these programs; rather, 
:he LEA can design its own program, as long as it falls within one 
c::: more of the eight· categories that . are eligible for funding. 
rurther, · both the statute and Education Department guidance on 
Title VI emphasize · flexibility, with the LEA 1 s choice to be as 
unencumbered as possible by dictates from the federal and state 
governments. 

Title VI requires that private, nonprofit schools, including 
religious schools, be allowed to participate in the benefits of the 
program.: Any LEA that re~eives federal funds, ·"after consultation 
with appropriate private school officials, shall provide for the 
benefit of such children in such schools secular, neutral, and 

Actually, as the statute puts it, children enrolled in 
such private schools must be allowed to receive the benefits of 
the program, see 20 U.S.C. 7372 {a) (1). The concept of the 
children, rather than the school, receiving the benefits of Title 
VI cannot be taken too literally, however, because Title VI 
pe~~its funding for such matters as teacher-training. 
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a_ nonideological services, materials, and equ1.pment * * * · as wil.: 

as~ure equitable participation of such children in the purposes and 
•(~/ . b/nefits of this subchapter." 20 u .. s.c. 7372 (a)(,;). Expenditure~ 

,(C}_· . .,..,."'./o'n children in private, nonprof1.t schools shall be equaJ. 
·. '~-" . .,.,..,. · (consistent with the number of _children ~o be served} to 

expenditures for programs" in public schools. 

All funds must remain under the control of a public agency, 
and if those funds are used to purchase equipment and materiais to 
be provided to a private. school, title to all such equipmerit and 
materials must remain with the ·public agency. 20 U.S.C. 
7372 (c) (1). Thus, Title VI permits only the loan, and riot the· 
otitright gift, of equipment or materials to a religious school. 
F~nds received ~y a· school authority or school, whether private 6r 
public, must be used only to supplement the level of funds that 
would, in the absence of federal funds, be made available from non­
federal sources, and in no case may such funds be used to supplant 
non-federal· funds that would otherwise be available. 2 0 U.S. C. 
7371 (b). 

The Department of Education has only very limited· regulations 
·and guidance on Title VI, consistent with the emphasis on 
flexibility a.nd local· control. The regulations reemphasize the 
requirements that private schoolchildren participate On an equal 
and equitable basis with children at public schools, 34 C.F.R. 
299.7 (b), that services obtained with federal funds must 
supplement, not supplant, services th~t the private s~hool would 
otherwise provide their schoolchildren, 34 C. F. R. 2 9 9'. 8 (a) , and 
also that the public agency must keep title to all property and 

. equipment used for the benefit of private school children, 34 
C.F.R. 299.9(a). In addition, the regulations require that the 
public agency ''ensure that the equipment and supplies placed in a 
·private school * * * are used only for proper purposes of the 
program." 34 C.F.R. 299.9(c) (1). See· also Education Dept 
Guidance, p. 19. 

2. One of the purposes for which Title VI funds may be used 
is to finance 

. programs for the acquisition and use of instructional and 
educational rna terials, including 1 ibrary services and 
materials (including ~edia materials), assessments, reference 
materials, computer ~oftware and hardware for instructional 
use, and other curricular materials which are tied to high 
a~ademic standards and which will be used to improve student 
achievement and which are part of an overall education reform 
program [.] 
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20 U.S.C. 7351 {b) {2). Although that provision sounds very open­
ended, in practical effect it refers.to (a) computer hardware and /1 ' 
s~ftware, and {b) library materials (including library books and 
/f~ference books, whether in traditional format or in new, computer­

- .,--r' • ..- .usable format, such as CD-ROM) . Other forms of "instructional 
·equipment," such as slide projectors, video projectors, tape 
players, television sets, and the like, were formerly ~ligible for· 
funding under the old Chapter 2 (and theref~re were at issue when 
this case was initiated), but are no longer covered under Title VI, 
as enacted and revised in 1994. 

This case involves the implementation of § 7 351 (b) ( 2) in 
Jefferson Parish, Lbuisiana. For fiscal year 1986-87, the· Parish 
received just over $660,000 in federal· Chapter 2 (now Title VI) 
funds. About 32% of that, or $215,000, went to fund programs at 
private schools, and one may assume that the great majority of 
those were religiously affiliated. schools. Of that amount, in 
turn, about $95,000 went to library 'materials, . $16,000 went. to 
"local improvement programs," and the rest (about $100, 000) went to 
purchase instructional equipment for use at private schools.· As 
explained above, however, most instructional equipment is no longer 

· covered by the program, and only computer· equipment can now be 
purchased. 2 

. 

No mone~ was ever transmitted to a private school by Jefferson 
Parish. Rather, the LEA ptirchased the equipment and then sent it 
(on loan) to the private schools. The public school authorities, 
not the Department of Education, is responsible for · monitoring 
Title VI programs at private schools to make sure that they comply 
with the statute (·including the requirements of secularity and 
neutrality), and the Department does not require anything specific 
ln the way of monitoring. The LEA encourages,· but does not 
requi~e, private schools to sign pledges that they will use the 
materials only for secular uses. Occasionally, perhaps once every 
t~o years, officials of the LEA in Jefferson Parish make on-site 
visits to the private school to monitor actual . use of the 
equipment and materials. The materials containing content, such as 
library books and reference material, are usually chosen from pre-

: The evidence in this case indicates that. "instructional 
materials purchased with Chapter 2 funds during 1986-87 and 
loaned to nonpublic, parochial schools reveals the following 
kinds of items: filmstrip projectors, overhead projectors, 
television sets, motion picture projectors, video cassette 
projectors, video camcorders, computers, printers, phonographs, 
slide projectors, .etc." C.A. Op. 48. Except for computers, most 
of these could no longer be provided. 
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~~1-: apJ.o~ed state lists (from which the public schools also get the.i.;:: 
\(2_ ma-ter~als) and. screened by the LEA, at least superficially, · to 

,...~nsure, that. they are secular, neutral, and nonideologi.ca-1~. as 
required by the statute. Nevertheless, the system was no: 
foolproof, and at one point, the LEA had to rec~ll 191 books from 
religious school libraries because they wer_e inappropriate for·. 
fundirig under Chapter 2. See C.A. Op. 47-48. 

3. Plaintiffs bro~ght suit against the Se~retary of 
Education and local school officials to _challenge the 
constitutionality of Title VI, as applied in Jefferson Par ish.: 
Plaintiffs r.elie_d heavily on Meek v. Pittenger, 421 U.S. 349, 362-
366 (1975), and Wolman v. ·walter, 433 U.S. 229, 248-251 (1977), in 
which the Supreme Court invalidat_ed state statutes that authorized 
public authorities to lend instructional equipment (other than. 
textbooks) to private schools (including religious schools), and 

·(in Wolman) to the parents df students attending such schools. The 
government attempted to distinguish those two cases on two bases: 
first, the statutes invalidated in those c~ses furnished assistance 
only to private schoo.ls, whereas Title VI covers both private and 
public schools, and second, Title VI involves only supplement~ry 
assistarice, and may not be used to supplant funding that schools 
would other~ise provide themselves~ 

The district court initially struck down the program, but_then 
reversed itself, and granted summary judgment for the defendants. 
The district court followed the Ninth Circuit's decision in Waiker 
v. San Francisco Unified School District, 4 6 F. 3d 14 4 9 ( 1995) , 
which had upheld a similar Titie VI/Chapter 2 program, and which 
ha·d conc:luded that the precise holdings of Meek and Wolman did ·not 
govern because the Supreme Court had abaridoned the jurisprudential 
~asis of those decisions in favor of a principle.requiring only 
neutrality as between secular and religious educational 
institutions. 

Also at issue in this case is the constitutionality of. 
Louisiana's special education· st~tute, under which public school 
employees provide special-education services on the premises of 
both public and private schools. The program is very similar, 
although perhaps not identical to, the federal Title I program 
recently upheld by the Supreme Court in Agostini v. Felton, 117 
S. Ct. 1997 (1997). Based on Agostini, the court of appeals 
upheld the program. See C.A. Op. 2-43. That. issue doe~ not 
involve the federal government, and will not be further discussed 
in this memo. 
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0. . 1 4. The court of appeals reversed, and struck down Title. 
~::;,. VIJChapter 2 as applied in Jefferson Parish. C.A. Op. 43-63. Th~ 
~1~1 .R?nel found the case squarely governed by Meek and Wolman, . ana 

,,~,.,..,.,....,....,/fej ected the Ninth Circuit Is conclusion that- those deci~io~s. w~re 
no longer good law (especially insofar as they drew a dlst1nct1on 
between textbooks, which may, und~r Sup~eme Court precedent, be 
permissibly lerit to religious schools, and instructional equipment, 
which fuay not) . The court of appeals acknowledged that th~ Supreme 
Court "has instructed-us 6onfusingly," but nonethel~ss it concluded 
that "Meek.and Wolman have squarely held that what the government 

·is attempting to accomplish through Chapter 2, it may not do." 
c.A. Op. 55-56. Ftirthermore, the court observed, "[n]o case has 
struck down Meek or Wolman," and thE? Supreme Court has instructed 
that the courts of appeals may not anticipate the Supreme Court's 
overruling of one of its own decisions, but must continue to foll~w 
any squarely controlling Stipreme Court precedent. C.A. Op. 56. 

Meek and Wolman, the court found, were directly on point. 
Those case~ and ot~ers draw boundary lines based on the character 
of the aid that is provided to religious schools. Purely secular 
textbooks may be provid~d, in part because their content can be 
readily determ.ined in advance, but other materials -- ancillary 
"instructional materials" such as maps, globes, wall charts, as 
well as instructional equipment, such as slide projectors_-- may 
not be so provided. In addition, the court of appeals noted, in 
Committee for Public Education and Religious Liberty v. Regan, 444 
U.S. 646 (1980), the Court, although it upheld financial assistance 
to parochial schools in testing and grading standardized tests, 
reiterated that Meek does bar the loan of instructional materials 
to religious schools. 

The court also rej ec·ted the Walker court 1 s effort to 
distinguish Meek and Wolman on the ground that the s·tatutes at.· 
issue in those cases provided for assistance only to private 
schools (mostly reli~ious schools), and not also public schools, 
whereas Title VI gives assistance to both private and public 
schools. That point cannot be dispositive, the· court . stressed, 
because the statutes at issue in Meek and Wolman were designed with 
the specific purpose of providing equitable benefits to both public 
and nonpublic schoolchildren; there was no need for the statutes to 
provide assistance to public schoolchildren .because they were 
receiving the ins'tructional materials· anyway, under the general 
provisions for public education. 

In addition, the court rejected the suggestion that Agostini 
v. ·felton, 117 S. Ct. 1997 (1997), eradicated the force of Meek and 
Wolman. "Agostini does, it is true, discard a premise on which 
Meek relied - i.e. that 1 [s]ubstantial aid to the educational 
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•./) . r.eplace that assumption w~ t t e opposl te assumptlon; lnsteao 
~~,.,·~·~,-·"''Agostini only goes so far. as to 'depart [] from the rule ... · that· 

all government aid that directly aids the educational function of 
religious schools is invalid." .C .A. Op. 61. Because Agostini 
"says nothing about the ·loan of instructional mateiials to 
parochial schools," the c6urt declined to read it as overruling 
Meek or Wolman. 

. D:ISCOSS:ION 

In my view, as I.think in the view of most of the others in 
the government who have participated in this case, the court of 
appeals' decision is almost ·certainly compell .. ;.~ ..... ~:t,,,.\he Supreme 
Court's decisions in Meek v. ~ ·Pittenger .. ~ -There are- two 
possibilities for distinguishing those cases' to be discussed 
below, but ultimately I think they will be of little avail in the 
Fifth Circuit. The question then is whether we should even attempt 
to seek rehearing en· bane. (since we do not want to be in the 
positiori of urging ihe Fifth Circuit to make untenable distinctions 
of, ·or deviations from, Supreme Court precedent), or whether we 

·should proceed at this point to consider certiorari. Ultimately I 
recol'TU"riend rehearing en bane because ( 1) we ·have one possible 

. argument for distinguishing Meek and Wolman, ( 2) the question of 
whether to seek cert. is a very complex one, involving 
consideration of (a) the court of appeals decision's effect on 
other programs as well as this one, (b) the fact that the program 
struck down by the court of appeals has substantially changed since 
the record was complied .in this case and the statute was amended, 
and (c) the possible relation of this case to the pending petition 
in the Court involving school vouchers (see Jackson v. Benson, No. 
98-376 (filed Aug. 31, 1998)), and (3) we need to buy some time,· 
aince we cannot get an extension of time to seek cert. from Justice 
Scalia, who is th~ Circuit Justice for the Fifth Circuit. 

1. The court of appeals was almost c'ertainly correct in 
concluding that this case was governed by Meek. and Wolman, at least. 
as to most of the instructional equipment, although the question 
seems a bit cl~ser as to library books. Meek involved a 
~erinsylvania statute, Act 195, ·that authorized the loan of 
instructional material and equipment (defined to include 
''periodicals, phqtograph~, maps, charts, s6und recordings, films, 
*. * * projection. equipment, recording equipment, and laboratory 
equipment, " 4 21 U.S. at 355) directly to qualifying nonpublic 
schools in the state. The Court noted that the primary 
beneficiaries of Act 195 were ~arochial schools (75% of the schools 
receiving aid under· Act 195 were religiously affiliated). 
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z . Referring to this as "inassi ve aid" that was neither "indirect nor 
·~ . i,ncidental," the Court stated that "it woul,d simply ignore reality 
··~; .. /{o att~mpt to separate secular educational . functions from the 

..... :?_ ·--~~/ predominantly religious rple performed by many of Pennsylvania's 
church-related elementary and secondary schools and then 
characterize Act. 195 as . channeling aid to the secular without 
providing direct ~id to the sectarian." 421 U.S. at 365. Because 
the purpose of a chcirch-related school is in large part to 
inculcate religious values, "Act 195's direct aid to [such 
schools), even though ostensibly limited to wholly neutral, secular 
instr0ctional material and equipment, inescapably result~ in the 
direct and substantial advancement of religious activity, * * * and 
thu·s. constitutes an impermissible establishment of religion." Id. · 
at 366. Wolman followed Meek and extended it to invalidate an Ohio 
law that provided for the loan of similar materials directly to the . 
students at~ending_.religious schools (and their parents), rather 
than the schools themselves. . The Court found that distinction to 
be without a difference,· and noted that the equipment "is 
substantially the same,[] will receive the same use by the 
students, [and] may .still- be stored and distributed on the 
nonpublic school premises." 433 U.S. at 250. toncurring in the 
judgment, Justice Powell observed that, although the Establishment 
Clause does not prohibit all aid to students attending sectarian 
schools, the case involved aid that could not be meaningfully 
distinguished from aid to the schools themselves, such as wall 
maps, charts, and classroom paraphernalia, "for which the concept 
of a lo~n to individuals is a transparent fiction." 433 U.S. at 
2 64. 

The character of most of the aid at issue in this case -­
insiructional equipment, including computer equipment is 
indistinguishable from the aid in Meek or Wolman, although it seems 
to me arguable that library books are more like textbooksi which 
under numerous Supreme Court decisions (including Meek and Wolman 
themsel~es) m~y be lent to students attending private schools, even 
if_they are physically submitted to the private schools. The court 
of· appeals disagreed on that point, though, and the factual 
~uestion whether library books are more like textbooks (which are 

. OK) or wall charts (which are not) does not strike me as worthy of 
further review. More important is the question whether Meek and 
Wolman can be successfully distinguished, such that we would have 
a plausible basis for en bane review. 

Our first argument below for distinguishing those cases is 
that the specific statutes unde_r review in Meek· and Wolman provided 
for aid only to private schools, where as Title VI gives aid to 
private and public schools alike (or, ·rather; to the students 
attending them see note 1, supra). That is an accurate description 
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~ of the statutes at issue in Meek and Wolman, but it cannot be a 
v:ij, ba~is for distinguishing those. cases' because the purpose of those 

'\.;,) s'f~tutes was . to bring private schools students into an equitable 
·- __ ..,...,....,......--position with public school students, just as Title VI requires. 

In the Meek situation, Pennsylvania did not need to enact a statute 
to lend maps and wall charts to public . schools because those 
schools weie getting their ~aps and wall 6harts anyway under the 

r ~eneral program of sta~e and local support for public education. 
Moreover; in Meek, the Court, in upholding Pennsylvania's textbook 
loan program for private school stud~nts, rejected an effort to 
·distinguish Board of Education v. Allen, 392 U.S. 236, 239 (1969), 
which had uphe.ld a New York statute authorizing textbook loans to 
both private and public schdol stud~nts, and noted that ''it is of 
no constitutional significance whether the general program is 
codified in one statu~e or two.'' 42i U.S. at 360 n.B. Thus, if 
this were our only argument, I would not recommend rehearing en 
bane. 

More promising is our argument, which the court of appeals did 
not really address, that Title VI is different because its services 
must supplement, and not supplant, the services that schools, 
whether private or public, would_otherwis~ provide. Indeed, this 
explains .why .Title VI specifically includes both private and public 
schools; since the federal .government has no core authority to 
provide for public education,. any aid to education must of 
necessity be supplemental to that provided by the states, even if 
that aid is to public schools. The states, however, routinely 
engage in support of public education, and so it may not be 
necessary for a state statute· to specifically refer to public 
schools, if the purpose of the statute is to bring private schools 
into a position of equity with public. schools. 

The point to be made here is that the federal program, by its 
very nature, cannot relieve religious private schools of the core 
function of educating its students, and any aid it gives, by its 
very nature, must be supplemental --· whether the aid is given to 
the public schools or the private schools. Thus, there is little· 
danger (as there was -great danger in Meek and Wolman) that the. 
government will shoulder most of the burden of educating the 
religious schools' students. Thus, we argued in our appellate 
brief . (p. 18), that the Supreme Court, in Zobrest v. Catalina 
Foothills School District, 509 U.S. 1, 12 ( 1993) , distinguished 
Meek on the basis that the religious schools in the latter case 
were II reliev [ ed] * * * of an Otherwise necessary COSt of performing 
their educational function." 

To me, this argument is. sufficiently plausible to justify a 
rehearing en bane petition (especially since the court of appeals 
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~ \S did fot really add.re~s i:). Ultim~tely, however, .r think it mus! 
fail, not because 1t 1s w1thout mer1t, but because lt seems to have 

~ mad~ no difference to the Court in ~eek .. or Wolman whether the aid 
\:~1--/ was1 central or supplemental to the religious schools' core 
·"~ . · .tz1'struction. Meek rests on ·a broader rationale, that becaus.e the .. - ,,., , __ ,.---- . --

- "teaching process [at religious schools] · is, to a large extent, 
devoted to the inculcation of religious values and belief, * * * 
[s]ub~tantial aid to the educational function of such schools * * 
* necessarily results in aid to the sectarian school enterprise as 
a whole." 421 U.S. at 366. ·Furthermore, the aid here does not 
appear to be truly nsupplemental" in that it must be used for 
coursework other than the core instruction of the religious school; 
what is at issue here is addition~l iesources. Thus, a computer 
provided under Title VI might presumably be used in math class or 
English class. 

On the other hand, the Supreme Court, in Agostini, expressly 
disapproved the broade::;t reading ofthat principle, and noted that 
"we have departed from the rule * * * that all government aid that 
directly aids the educational function of religious schools is 
invalid." 117 S. Ct. at 2011. Thus, whether or not the Court has 
adopted a principle of neutrality, it might have adopted the view 
(especially. in· Zobrest, on which the Court relied heavily in 
Agostini) that Meek stands only for the proposition that the 
government may not relieve a religious school of a burden that it 
would otherwise be required to shoulder in 6rd~r to educate its 
students -- not for the broader proposition that any aid that could 
be integrated into a religious school's coursework is impermissible 
(other than textbooks, of course, which are permissible). 

2. Another reason to seek en bane is that the question 
wheth~r to seek certiorari is a very difficult one that requires 
tim~ for mature consideration. Favoring cert. is the fact that the 
court of appeals struck down a federal statute, at least "as 
appli~d," although it is no~ really clear what that m~ans in this 
case. If the court of appeals' decision is read to .hold that the 
government may not give computer hardware to religious schools (as 
I think it does hold), that probably does invalidate the statute in 
some of its applications, because the statute anticipates, although 
it does not require, the provision.of computer equipment to private 
schools. Further, that holding has implications beyond Title VI. 
Title III of the same statute authorizes the Depa~tment of 
Education to make grants to state educatio~ agenci~s for technology 
improvements, and private schools are permitted participate in 
these programs -(see 2 0 U ~S.C. 8 8 93) . Further, there is a potential 
for ·an ·effect on the FCC's universal service internet program, 
under which schools (including nonprofit private, religious 
schools) must receive a discount from telecommunications carriers 
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z fori "access to· advanced telecommunications and information 
'-}1~/.· services," 47 U.S.C. 254 (b) (6), which discount is effectively 

~ ,>., s-Ubsidized by reimbursement to the telecommunications carrier from· 
~.-' __ ____ , .. /the federal government. · See FCC Universal Service Order, p .. 908 3 

(attached). That program requires telecommunications carriers to 
provide schools with a number of computer-based services at reduced'· 
price, including providing the actual wiring at the school for 
hookup to the internet. 

On the other hand, if we consider certiorari, we must bear in 
mind that, it will probably be necessary to ask the Court to 

_overrule at least ·part of Meek and Wolman. Unless the 
SUpplant/ SUpplement distinction made above is persuasiVe 1 it iS 
difficult to see how the Court could uphold provisioti of computei 
hardware to religious schools without overruling those cases. It 
is possible that one might, even under Meek and· Wolman, justify· 
providing "locked" computer hardware (which can only be used to run 
ce~tain software programs, screen~d in advance to guarantee their 
secular content) to private schools, .· but that would be a 

. significant departure from the current program and might also 
impair Title III. (Such locked hardware was at issue in Walker, 
where the Ninth Circuit upheld the program.) Library books might, 
as discuss~d above, survive as being more like textbooks than 
computer hardware, but it is diff~cult to see going to the Supreme 
Court just on that issue. 

We might, however, be able to persuade the Court that only a 
slight rejiggering of Meek and Wolman would be necessary to uphold 
the p~ogram in its current form. A core principle of the 
Establishment Clause may be that the government cannot furnish aid 
to private, religious schools When there is a realistic danger that 
such aid will be diverted to religious use, or where such aid would 
relieve the school from carrying out, under its own resources, its 
own instructiorial mission. Thus, we could argue, the Establishment 
Clause is not violated when the government gives supplementary aid 
to religious schools, and where that aid must be used for secular 
purposes only. In that circumstance, the government. cannot be said 
to be advancing the core religious mission of the school, sinc::e it 
is not relieving the school of any of i.ts core responsibility of 
providing secular education. This is not the principle for which 
Meek and Wolman stand,. of course, but it is only a minor deviation 
from those· cases, and it is a significantly different principle 
than the "neutrality" principle that, many claim, the Court . is 
about to adopt; The real difference from Meek is that Meek 
presumes that even secular aid to religious schools advances their 
rel-igious goals, whereas we_would propose that the Court presume 
otherwise, but permit plaintiffs to show, on the facts of 

CLINTON LIBRARY PHOTOCOf h 



""'=---:... 
~~\tAL l's", 

. q.'> ~"'?..<\~ 
~ . I)_ 

~ \s~s part,icular cases, 
could be diverted 

/ 
that there was a realistic·danger that resources 
to relig~ous. ends. 

. / Furthermore, despite th~ Court's chang~s in position in the 
.----:,....-£"stablishment Clause, I emphasize. that (even leaving aside the 

pioble~ of. stare ~ecisis), there is no ~ssurance that the Court 
will rule in our favor. in this case, because of the slippery-slope 
problem. (If we can give a religious school computers, why not 
give it desks; blackboards, a new roof, etc.) And Justice O'Connor 
(th~ author of Agostini}, who clearly is the key vote in this ar~a, 
has not adopted the position that direct aid to a pervasively 
sectarian ~nstitution is acceptable; in her concurring opinion in 
Rosenberger v. Rector, University of Virginia, 515 U.S. 819, 846 
( 19 95) , she dissociated herself from the implication that the 
government may "use public funds to finance religious activities," 
and she noted that the decision "neither trumpets ·the supremacy 6f 
the neutrality principle nor the demise of the funding prohibition 
in Establishment Clause jurisprudence," id. at 852. Indeed, she 
concurred in the Court's decision in Grand Rapids School District 
v. Ball, 473 O.s. 373 (1985), insofar as that decision struck down 
a program that provided funding to parochial schools for 
instruction by parochial school teachers,.notwithstanding .that th~ 
coursework appeared to be secular in nature.· See id. at 376-377, 
399-400. It may be possible to distinguish this case from Grand 
Rapids but the basis for doing so is not immediately evident. 4 

The probl~m with going t6 the Supreme Court on this theoiy at 
this particular time is that there is absolutely nothing in the 
Education Department's regulations or guidance that realistically 
requires LEAs to make su~e that the aid provided by Title VI is 
really supplemental and used for secular purposes only. In 
addition, it is important not to forget the "entanglement" problem 
that the Court considered but rejected in Agostini -- namel~ the 
danger ·of excessive supervision of religious schools by public 
school personnel. In Agostini, the danger was found to be trivial 
because the supplemental instruction at issue iri that case, albeit 
carried out on the pr~mises of private schools, was given only by 
public school personnel, who were 'subject to the· supervision of 
other public school personnel. Here, there may indeed be an 
entanglement danger if the public school authorities are constantly 
looking over the shoulder of religious schools to make sur~ they 
are not using their Ti tie VI equipment for religious . purposes. 
There is something rather disturbing about having a public school 

< One possibility that might be explored would be to file a 
"hold" cert. petition, asking the Court to hold the case for the 
outcome of the voucher case,· should cert. be granted there. 
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official sit in a religious school classroom to make sure that the 
biology class during which computers are used is not exces~iVely 

.religious in content. 

Whatever is decided,· I recorrimend that the Department of 
Education begin immediately to prepare something, be it regulation 
or guidance, to address these issues. It would be very difficult 
to go to th~ Supreme Court on a bar~ record in this case, involvirig 
a years-old program, largely superseded by changes in the statute 
in 1994, without any instruction from the Department giving content 
to the Establishment Clause concerns. 

CONCLUSION 

I recommend rehearing en bane. 

I 
I 

/ 
./" 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 

No. 98-2096 

DAVID POWELL, et al., 

Plaintiffs-Appellants 
v. 

THOMAS J_ RIDGE; et al., 

Defendants-Appellees 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

B~IEF FOR THE UNITED STATES AS AMICUS CURIAE 
SUPPORTING APPELLANTS AND URGIN~ REVERSAL 

INTEREST OF THE UNITED STATES 

This case presents the issue whether a person may enforce 

valid regulations promulgated by the U.S. Department of Education 

to implement Title VI of the Civil Rights Act of 1964, 42 U.S.C. 

2000d ~ ~- Because of the inherent limitations on 

administrative enforcement mechanisms and on the litigation 

resource~ of the United States, the United States has an interest 

in ensuring that both Title VI and its implementing regulations 

may be enforced in federal court by private parties acting as 

"private attorneys general.~ Such private suits are critical to 

ensuring optimal enforcement of the mandate of Title VI and the 

regulations. See cannon v. Uniyersity of Chicago/ 441 u.s. 677, 

705-706 (1979) (permitting private citizens to sue under Title VI 

is ufully consistent with -- and in some cases even neqessary to 
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This appeal also involves. the construction of regulations 

issu'ed by the Department of Education. '!'he Department of · 

Education disburses over a half.a billion dollars in federal 

funds each year to Pennsylvania for education programs and is 

responsible for administrative enforcement-of Title VI 

regulations against fund recipients. 42 U.S.C. 2000d-1. The 

Department of Justice coordinates the enforcement of Title VI by 
.. 

executi~e agencies. See Executive Order No. 12250, 45 Fed. Reg. 

72,995 (1980). the Department. of.Justice also has authority to 

enforce Title VI in federal court upon a referral by an agency 

that extends federal assistance to an education program or 

activity. This appeal may thus significantly affect both 

Departments 1 enforcement responsibilities. The United States 

participated as amicus curiae in the district court. 

STATEMENT OF THE ISSUES 

The United States will address the following questions: 

1. Whether private plaintiffs may sue a recipient of 

federal funds, under 42 U.S.C. 1983 or through an implied private 

right of action, to enforce the requirement, embodied in 

regulations implementing Title VI, that recipients not ad~inister 

their programs in a manner to cause unjustified discriminatory 

effects on the basis of race. 

2. Whether plaintiffs' allegations state a claim under the 

Title VI regulations. 
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STATBMENT OF THE CASE 

Plaintiffs filed their two-count complaint in the Eastern 

District of Pennsylvani-a on March 9, 1998 (App. yy-yy). Count I 

alleged that defendants, state officials sued in their individual 

and official capacities, violated federal regulations 

implementing Title VI and ~ought declaratory and injunctive 

relief pursuant to an implied private right of action (App. yy­

yy) . Count II alleged the same violation and sought the same 

_remedy through 4:2 U.S.C. 1983 (App. yy-yy). Four legislators 

were permitted to intervene as defendants (App. yy). Defendants· 

and intervenors both moved to dismiss the complaint. 

On November 20, 1998, the district court granted the motion, 

holding, inter ~' · that defendants were not 11persons" suable 

under Section 1983i that plaintiffs could enforce·the Title VI 

regulations through a private right of action; but that 

plaintiffs 1 allegations did not state a claim under the 

regulations. Plaintiffs filed a notice of ·appeal on December 4, 

1998 (App. yy). 

STATEMENT OF THE FACTS. 

According to the allegations of the complaint, which at th.is 

stage must be taken as true and read in the light most favorable 

to plaintiffs, Pennsylvania contains soo school districts (App. 

yy ~ 53). Pennsylvania has delegated to the Philadelphia School 

District its responsibility to educate school-age children 

residing in the city (App. yy ~ 20). Philadelphia educates a 

predominantly non-white student body 1 and in fact educ,ates nearly 
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24). Pennsylvania receives federal- financial assistance for 

education (App. yy-yy ~~ 34-35). Pennsylvania has established a 

system of funding public education that depends upon a 

combination of locally generated revenues authorized by the 

Commonwealth ~primarily property taxes), state funds, and federal 

funds (App. yy ~ 47). We will discuss plaintiffs' remaining 

allegations at' appropriate points in the brief. 

SUMMARY OF ARGUMENT 

A regulation promulgated by the D~partrnent of Education to 

· implement Title VI prohibits recipients of federal funds from 

using criteria or methods of administering their programs that 

have the ~ffect of subjecting individuals to discrimination 

because of their race, color( or national origin. This valid 

substantive regulation is enforceable through 42 U.S.C. 1983. 

There is thus no need to resolve the question addressed by 

this Court in-Chester Residents Conc~rned for Quality Living v. 

~~ 132 F;3d 925 (1997), vacated as moot, 119 S. Ct. 22 (1998) 

-- whether it can also be enforced through an implied private 

right of action. In any event, chester Residents correctly 

implied such a private right of actiori, and should be reinstated 

. as the law of this circuit. Permitting private plaintiffs to 

enforce the discriminatory effects regulation is consistent with 

the.statutory provisions providing for administrative review of 

recipients 1 activities, and will further the purposes of Title VI 

by assuring that persons c:an seek effective redress for their 
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in holding that plaintiffs' 

complaint failed to allege a violation of the Title VI 

:regulations. The overarching allegations of the complaint are 

sufficient to meet the short, plain statement of the facts 

required at this early stage. Moreover, plaintiffs'·complaint 

contains at least three theories of liability that require 

further investigation on remand. First, that the defendants 

actions were the result, at least in part, of purposeful race 

discrimination. Second, that the current fu.nding formula uses 

factors that unjustifiably shift Commonwealth funding away from 

sch6ol districts with larger minority populations. Third, that 

the funding system as a whole has unjustified discriminatory 

effects on school districts with high minority enrollments. 

Under the generous standard by which a complaint is reviewed on a 

motion to .dismiss, the district court erred in dismissing this 

action. 
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·ARGUMENT 

I 

PLAINTIFFS MAY ENFOR~E THE DISCRIMINATORY EFFECTS STANDARD 
·CONTAINED IN TEE DEPARTMENT OF EDUCATION 1 S 

TITLE VI IMPLEMENTING REG~TIONS 

Congress enacted 42 U.s.c. 2000d, as Title VI of the Civil· 

Rights Act of 1964. Sec.tion ;;aoood provides: 

No person in the United States shall, on the ground of race, 
color, or national origin, be excluded from participation 
in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving 
Federal financial assistance. 

Section 2000d-1provides that "[e]ach Federal department and 

agency which is empowered to_e~tend Federal financial assistance 

to any program or activity * * * is authorized and directed to 

effectuate the provisions of section 2000d of this title * * * by 

issuing rules, regulations, or orders of general applicability. 1' 

42 U.S.C. 2000d-1; To coordinate Title.VI implementation, 

compliance, and enforcement activities of Federal agencies, 

Congress vested the President with the authority to approve all 

such regulations . .Lbi..Q.. 11Shortly after the enactrnent of.Title 

VI, a Presidential task force produced model Title VI enforcement 

regulations specifying that recipients of federal funds not use 

'criteria or methods of administration which have the effect of 

subjecting individuals to discrimination. •" Guardians Ass'n v. 

Civil Serv. Comm'n, 453 u.s. 582, 618 (1983) (Marshall, J.) 

(quoting 45 C.F.R. 80.3(b) (2) (1964)). Following the 

promulgation of the initial regulations, "every Cabinet 

department and about 40 federal agencies adopted Title VI 
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regulation~'Pi'ohibicing, disparate-impact discrimination." 

Guardians, 463 U.S. at 592 n.l3 (White, J.). 

Both counts of p_laintif'fs' complaint alleged that defendants 

violated 34 C.F.R. ·10,0.3 (b) (2). That provision prohibits the 

11utiliz[ation of] criteria or methods of administration [by 

recipients) which have the effect of subj·ecting individuals to 

discrimination because of their rae~, color, or national origin." 

This discriminatory effects regulation is within the scope of the 

enabling statute. Although the Supreme Court's decision in 

Guardians is co~prised of six separate opinions, the proposition 

t!lat regulations prohibiting discriminatory effects are valid 

Title VI implementation regulations clearly garnered the approval 
\ 

of a majority of the Court. See 463 U.S. at 584 n.2 (White, J.), 

623 n.lS (Marshall; J.), 642-645 (Stevens, Brennan, Blackmun, 

JJ.). In Alexander v. Choate, 469 u.s. 287, 293 (1985), a 

unanimous Court confirmed that 11 actions having an unjustifiable 

disparate impact on minorities [can] be redressed through agency 

regulations designed to.implement th~ purposes of Title VI." 

A. Title VI Discriminatory Effects Regulations May Be 
Enforced Through 42 U.s.c. 1983 

Count II of the complaint sought to enforce this. valid 

regulation pursuant to 42 u.s.c. 1983, which provides: 

Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or 
the District of Columbia, subjects, or ·causes to be 
subjected, any citizen of the United States * * * to the 
deprivation of any rights, privileges, or immunities secured 
by the Constitution and laws, shall be liable to the party 
-injured in an action at law, suit in equity, or other proper 
proceeding for redress. 

I 
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must In order to seek redress throug Section 1983, a plaintiff 

assert that a "person" acting unher the color of state law 

violated a federal ••right. 11 See Blessing v. Freestone, 117 S. 
r . 

·ct. 13~3, 1359 (1997). once a laintiff demonstrates that a 

federal. Eltatute creates idual right, a upresumption" of 

·enfo:rcability under Section 198 arises, that can only be 

rebutted .. if Congress •specific lly foreclosed a remedy under 

§ 1983. i 
11 l.Q,. at 1360. 

1. The district court issed Count II on the ground that 

state officlals sued in their o ficial capacities are riot 

.. persons" for purposes of Sectio 1983. While that is ·true when 

state officials are being sued or damages, the Supreme Court has 

made clear ua state official in his or her official capacity, 

when sued for injunctive relief would be a person under § 1983 

bec~use 'official-capacity acti ns for prosp~ctive relief are riot 

·treated as actions against the tate. • '' Nill v. Michigan Pep 1 t 

of State Police, 491 u.s. 58, 7 n.lO (1989) (citations omitted). 

Thus, the district court•s dismlssal of Count II cannot be upheld, 

on that ground. 

2. In the district court, defendants raised a number of 

alternative arguments why the r gulations could not be enforced 

throught Section 1983, but 

substantive (also known as 

1 force and effect of law. '" 

are persuasive. Federal 

regulations have 11 the 

v. Brown, 441 u.s. 
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281, ?,95 (1979) ,l1 and thus can create rights enforceable through 
~./. 

·-·"!'-...... ~ ......... Section 1983. See West virginia Qniy. Hospitals, Inc. v. Csaii!ey, 

885 F.2d 11, 18 (3d Cir. 1989) ( 11valid fE7deral regulations as 

well as federal statutes may create rights enforceable under 

section 1983 11 ), aff 1 d on other grounds, 499 U.S. 83 {1991); 

Alexander v. EQlk, 7Sa F.2d 250, 259 (3d Cir. 1984) (same); 

accord Loschiavo v. City of Dearborn, 33 F.3d 548, 551 (6th Cir. 

1994), cert. denied, 513 U.S. 1150 (1995}; Samuels v. District of 

QQlumbia, 770 F.2d 184, 199~200 (D.C. Cir. 1985). 

The discriminatory effects regulation, like the statute it 

implements, is intended to benefit plaintiffs. See Cannon v. 

University ·of Chicago, 441 u.s. 677, 694 (1979). The plain 

language of the regulation makes clear.that the requirement is 

mandatory. See 34 C.P.R. 100.3(b) (2). Finallyi courts are 

competent to enforce a discriminatory effects standard under 

Title VI. See, ~, NAACP v. Medical Ctr., Inc., 657 F.2d 1322 

~1 A substantive regulation is a one that {1) is based on a 
delegation of an express grant of authority by Congress; (2) 
implements the statute; and (3) "affect[s) individual rights and 
obligations." ~- at 302-303. The effects regulations meet 
these requirements. First, Title VI contains a "delegation of 
the requisite legislative authority by Congress'' to establish 
substantive regulations. chkysler Corp., 441 U.S. at 304 & 305 
n.35. Second, a majority of the Justices in Guardians held that 

'the effects regulations are a valid implementation of the 
statute. Third, the rules affect the "obligations'j of fund 
recipients and the urights" of persons Title VI protects. 
Although not expressly applying this test, a majority of the 
Justices in Guardians viewed the effects regulations promulgated 
under the statute to be substantive reg'l,l.lations. See 463 U.S. at 
at 643 (Stevens, Brennan, Blackmun, JJ.) (regulations "have the 
force of law"), 611 n.s (Powell, Burger, Rehnquist, JJ.) 
(discussing agencies' .. lawmaking power"), 613-615 (0' Connor, J.) 
(analyzing regulations as "legislative regulations" that "hav [e) 
the force of lawu) . 
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(en bane) i see also Resident Advisory: Board·v. 

Rizzo, 564 F.2d 126 (3rd Cir. 1977) (adjudicating discriminatory 

.effects claim under Fair Housing Act), cert. denied, 435 U.S. 908 

(1978) . These three conditions are sufficient to create a 

1'right'' enforceable under Section 1983; See Blessing, 117 s. Ct. 

at 1359. 

A majority of the Justices in Guardians clearly thought that 

the disparate effects regulations were enforceable through 

. Section 1983. Justice· stevens, writing for himself and two 

others, would have granted plaintiffs relief under Section 1983 

without deciding whether there was also a private right of action 

to eriforce the regula~ions. See 463 u.s. at 638 n.6, 645 n~18 

.·(Stevens, Brennan, Blackmun, JJ.) . Justice Powell, writing for 

himself and Chief Justice Burger, expressed the opinion that the 

~ means of enforcing the r,egulations would be through Section 

1983. ~. at 609 n.l (Powell, J., and Burger, C.J.) i~1 see also 

Larry P. v. Riles, 793 F.2d 969, 986 (9th Cir. 1984) (Enright, 

J., concurring in part) ("the Title VI regulations in Guardians 

Association were enforced pursuant to a suit under 42 U.S.C. § 

1983") . 

Z.l Justice Powell and Chief Justice :Burger 1 s rejection of an 
implied private right of action to enforce the regulation is 
consistent with their position that Title VI itself could not be 
enforced through a private right of action, i.Q.. at 608-610, a 
position that six other Justices and this Court have firmly 
rejected. I£. at 594-595 (White, Rehnquist, JJ.), 625-626 
(Marshall, J.), 635-636 (Stevens, Brennan, Blackmun, JJ.); NAACP 
v. M~dical Ctr., Inc., 599 F.2d 1247, 1250 n.10 (3d Cir~ 1979). 
Thus, Justice Powell's unsupported statement on this issue is 
entitled to little weight if this Court elects to revisit the' 
implied right of action issue discussed infra. 
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Because Title VI does not expressly limit Section 1983 

actions, defendants must make the "difficult showing that 

allowing § 1983 .actions to go forward in these circumstances 

'would b~ inconsistent with Congress 1 carefully tailored 

scheme. '" Blessing 1 117 S. Ct. at 13 62. Defendants argued in 

the district court that the statutory provision providing for 

agency enforcement of the regulations through fund cut-off and 

other means precluded private enforcement through Section 1983. 

-But this Court rejected a similar claim in Casey 1 explaining that 

empowering a federal agency to cut-off funds ''gives no 

indication" of Congress' intent "to supplant a section 1983 

remedy." 885 F.2d at 22. The Supreme Court has reached the same 

conclusion in its most recent Section 1983 cases. See Blessing, 

117 S. Ct, at 1363 {so -holding and collecting cases) ."1/ 

·.Not surprisingly 1 this Court has pe~mitted plaintiffs to 

invoke Section 1983 to enforce regulations under schemes 

patterned on Title VI. In N.JL.. v. Matula, 67 F.3d 484 (1995.), 

this Court held that Section 504 of· the Rehabilitation Act of 

1973, 29 u.s.c. 794, and its implementing regulations could be 

enforced through Section 1983. .l..Q.. at 4 94. Given that Section· 

504 incorporates the 14remedies and procedures1
' of Title VI, 29 

~~ In the only two cases in which the Court has found a remedial 
scheme comprehensive enough to displace the Section 1983 remedy, 
Congress had created express private rights of actions that a 
plaintiff could invoke. See Blessing, 117 s. Ct. at 1362-1363. 
Here, by contrast, although anyone may file a complaint with the 
administrative agency alleging a violation of the regulations, 
the complainant is not a pa~ty to (and often times is not a 
participant in) the administrative proceedings. See Cannon, 441 
U.S. at 707 n.4l .. 
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there is no reasori for a different result 

J under Title VI and its regulations .sl 

4. Defendants also suggested in the district court that 

only the entity that receives the funds, not the officials who 

administer the funds sued in their official capacities, are 

appropriate defendants under Title vr•s private right of action. 

They argued that permitting suits under Section 1983 to proceed 

against state officials sued in their official capacities would 

permit suits against defendants Congress did not intend to be 

liable. 

But official-capacity suits are a pleading device for suing 

the. entity for whom the official works. See Acierno v. ClQutier, 

40 F. 3d 597, 608 (3d Cir. 1994) (en bane) ("a suit against 

elected officials in their official capacit[ies] is functionally 

a suit against the government entity") . Thus, it is well-

i/ In Matula, this Court. noted that Congress had responded to 
the Supreme Court 1 s decision in Smith -- which had held that 
Section. 504 claims involving education for childr·en covered by· 
the Individuals with Disabilities Education Act (IDEA), as well 
as some constitutional claims brought under Section 1983, were 
precluded by the express r_ight of action Congress created under 
IDEA-~ by enacting 20 u.s.c. 141S(f), which provided that 
nothing in IDEA 11Shall be construed to restrict or limit ·the 
rights, procedures, and remedie~ available under the 
Constitution, title V of the Rehabilitation Act of 1973, or other 
Federal statutes protecting the rights of children and youth with 
disabilities." 67 F.3d at 494. That statute reversed the 
holding of Smith by providing that the express cause of action 
under IDEA was not intended to exclude reliance on other rights 
and remedies otherwise available, thus permitting a suit under 
Section 504 to enforce its provisions, and a suit under Section 
1983 to enforce constitutional rights. But nothing in that 
statute affected the relationship between Section 504 and Section 
1983. Thus, the holding of Matula that section 504 rights can be 
enforced through Section 1983 cannot be distinguished from this 
case on the basis of Section 1415(f). 
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'') \:o j . . ,, establfished in cases brought under Section 1983 that a plaintiff .. 
-~.~~ 

may name state or local officials in their official capacities as 

defendants in lieu of (or in addition to) the state or local 

entity itse1f. · See Hafer v. ~' 502 U.S. 21, 25 (1991) ; 

Kentucky v. ~aham, 473 u.s. 159, 165 (1985); GregorY: v. Chehi, 

843 F.2d 111, 120 (3d Cir. 1988). The device evolved as a means 

of circumv_enting sqvereign immunity limitations imposed on suits 

directly against government entities. See, ~' Sx p~rte Young, 

209 ~.s. 123 (1908); ·united States v. ~, 106 u.s. 196 (1882). 

In such suits, even though officials are the nominal defendants, 

the entity is the real party in -interest, and all the injunCtive 

relief runs against the entity. For e~ample 1 if Governor Ridge 

were to leave office, he would no longer be a party to the 

lawsuit in his official capacity; his successor would be 

automatically s:ubstituted as a party. See Fed. ·R. App. P. 

43(c) (1). Thus, under the case law, "a plaintiff need not join 

the governmental uni't itself as a defendant to impose liability 

against it, but may sue the individual official in his official 

capacity, so long as the governmental unit the official 

represerits is given notice and an opportunity to be heard." 

Gegenheimer v. Galan, 920 F.2d 307, 310 (5th Cir. 1991). 

There is no reason why this pleading device cannot be used 

in cases involving Title VI. Courts have often applied the 

official capacity suit outside the realm of Section 19.93. Thus 

in Balgowan v. New Jersey, 115 F.3d 214 (1997), this Court 

permitted plaintiffs to sue a state official in his official 

CLINTON LIBRARY PHOTOCOPY 
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··" '·---~-·-·cap~ci ty for a declaratory ~;;.'!!li!J~?~ .. ~der the Fair Labor 

' ' 

Standards Act when the suitPAM · ~ proceed against the state 

::J-004, 1010-1011 

(11th Cir. 1995) (treating suit ag inst 'offidials sued in 

t:.ity under Equal Pay Act ·and 

~~~~~~~~~, 28 F.3d 446, 451 n.2 

official capacity as .suit 

Title VII); ~t'ta v. 

(5th Cir. 1994) (same under title 

F.2d 690, S94-695 (7th Cir. 1987) 

Pay Act) . 

. In Matula, this Court approve 

Rior.dim v. Kemping:rs, 8 31 

J.) (same under Equal 

officials in their . 

official capadities under Section 504, a statute modeled on Title 

VI. Matula involved a suit agains sohool officials i:n their 

individual and·official dapaoiti.es. This Court held that the 

11 claims ag,ainst defendants in their official capacities are 

equivalent to olaim5 against the vernment entity itself,'' 

67 F.3d at 499, and specifically n plaintiffs' failure 

to name the entity as a defendant prevent them from 

n. 8. maintaining the action. ~. at 

The Fifth Circuit has also 
' . 

cifically so held under 

Section 504.1 see Brewan v. ~.:.:.:.:..:.::..=s..!;J.' 834 F.2d 1248, l2plwl252 

(Sth.Cir. 1988); Helms v. McDaniel, 657 F.2d 800, 805 n.lO (5th 

Cir. 1.981), cert. denied, 455 TJ.S. 946 (1.982), and many other 

courts of appeals have permitted T 

against state officials in their o 

C?f c::1ourse. See, !L.!iL- 1 Fuller v. 

Cir. 19.98). 

VI actions to proceed 

dapaoities as a matter 
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' '~--..-The Eleventh Circuit is the only court of appeal~:~ that has 

expressed a view to the contrary, but its jurisprudence on the 

qUestion has been inconsistent. Consistent with Matula, the 

Eleventh Circuit held in Lussier v. Pugger, 904 F.2d 661, 670 

n.lO (1990), that a suit under ~ection 504 could proceed against 
( 

stat·e officials sued in their official capacities. However, in 

Floyd v. Waiters, 133 F.3d 786, 789 (11th Cir.), vacated and 

remanded, 119 s. ct. 33 (1998) ,·the court held that only 

entities, and not officials in their official capacities, can be 

sued under 'ritle IX of.the Education Amendments of 197:2, 20 

U.S.C. 1681 ~ ~-, another s.tatute patterned on Title VI. 

Floyd did not explain why.the general rule that official-capacity 

suits are an appropriate means of l:?ringing suit against an·entity 

was inapplicable to Title IX cases, and could cite no appellate 

authority supporting its holding.~1 Because it contains no 

persuasive analysis, and is contrary to Matula and the weight of 

authority, we urge this Court to reject Floy:d and find that this 

action cari proceed under Section 1983 against defendants in their 

~1 The Floyd court improperly relied on Smith v. Metropolitan 
School District, 128 F.3d 1014 (7th Cir. 1997), cert. denied 1 118 
S. Ct. 2367 (1998). Smith held that 'ritle IX did not extend to 
suits against persons in their individual capacities. rd. at 
1019. But Smith also held that those officials who had 
sufficient 11administrative control" over a program could be sued 
in their offic.ial capacities, while finding that the defendant in 
that case did not have sueh control under state law. Id. at 
1020. Accepting the allegations of the complaint.in this case as 
true (App. yy-yy ,-~ 27-3 0) , no such impediment exists here. · 
Smith also recognized; as we argue in the te~t, that a suit 
against an appropriate official in his official capacity is the 
equivalent of suing the entity itself .. .Is;i. at 1021 n.3. 
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B. Individuals Have A Private Right Of Actiori To Enforce 
The Discriminatory Effects Regulations · 

The district court held that Title VI•s implied private 
. . 

right of action also encompasses suits for violations of the 

discriminatory effects regulation (App. yy). But .if this Court 

holds that the regulation is enforceable through· Section 1983; 

there is no reason to reach this issue. See Jeremy H. v. Mount 

Lebanon Sch. Dist., 95 F.3d 272, 278, 283 n.20 (3d Cir. 1996) 

(finding suit permissible under Section 1983 made it unnecessary 

to decide if private right of action was available) . 

In any event, the district court properly followed this 

Court's decision in Chester Residents Concerned for Quality 

Liying v. ~, 132 F.3d 925, 937 (1997), vacated as moot, 119 s. 

Ct. 22 (1998), that "private plaintiffs may maintain an action 

V Pfeiffer v.~Marion Center Area School District, 917 F.2d 779 
(3d Cir. 1990), is not to the contrary. In Pfeiffer, this Court 
held that the private right ·of action under Title IX ••subsumedn a 
Section 1983 claim to enforce the Equal Protection Clause. But ~ 
the question whether a statute precludes a constitutional claim 
requires a different analysis from whether a statute contains a 
sufficiently comprehensive remedial scheme to preclude 
enforcement of the statutory rights through Section 1983. See 
Michael A. Zwibelman, Why Title IX Does Not Preclude Section 1983 
Claims, 65 U. Chicago L. Rev. 1465, 1468-1470. (1998) (contrasting 
requirements). In any event, to the extent Pfeiffer could be 
read to hold that the existence of a private right of action 
under a statute can preclude reliance on Section 1983, it has 
been significantly narrowed by later cases. See Matula, 67 F.3d 
at 494 (holding that Section 504 may be enforced through a 
private right of action and Section 1983); Jeremy H. v. Mount 
Leb~nQn Sch. Dist., 95 F.3d 272, 278-279 (3d Cir. 1996) 
(permitting suit to enforce IDEA rights under Section 1983 
without resolving whether private right of action existed under 
the statute). Moreover, that reading of Rfeiffer would only be 
relevant if (contrary to defendants' contentions) there were a 
private right of action to enforce the regulation. 
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under discriminatory .effect regulations promulgated by federal 

administrative agencies pursuant to section 602 of Title VI of 

the Civil Rights Act of 1964. 11 Although no longer binding. 

circuit precedent, the Chester Residents opinion represents the 

considered judgement of three appellate judges acting on what 

was, at that point, a live case and controversy. It thus retains. 

its persuasive authority. See Polychrome Int'l Corp. v. Krigger, 

5 F.3d 1522, 1534 (3d Cir. 1993); Finberg v. ~y.llivan 1 658 F.2d 

93, 100 n.14 (3d Cir. 1981) (en bane) (11Even if a decision is 

vacated, however, the force of its reasoning remains, and the 

opinion of the Court may influence resolution of future 

disputes.'') . ln addition, as this Court noted in Chester 

;E&sidents, its holding w'as consistent with every other court of 

appeals to consider the issue. ~- at 936-937 (collecting cases 

from the First, Second, Fifth, Sixth, Seventh, Ninth, Tenth, and 

·Eleventh Circuits) , ·urn light of such an array of precedent, we 

. would require a compelling basis to hold otherwise before 

effecting a circuit split." Wagner v. PennWest Farm Credit. ACA, 

109 F.3d 909, 912 (lrd Cir. 1997). 

No such "compelling basisu exists here. In the district 

court, defendants and intervenors raised three major challenges 

to this Court 1 S reasoning in Chester Residents, none of which 

should be found persuasive. First, ·defendants and intervenors 

argued that because the regulations go beyond what is prohibited 

by the statute, they cannot be the basis for a private right of 

action. But valid regulations are often prophylactic in nature, 
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the 'right of action implied from the. te can serve as a 

gateway for the enforcement of such regul tiona. S~e Angelastro 

v. Prudential-BDche Sees .. Inc., 764 F.2d 939, 946-947 (3d Cir.), 

cert. denied, 474 U.S. 935 (1985). "Such ~ conclusion was, of 

enforcement of Commission rules may a necessary 

supplement .to Commission action. 1
" v. Manor 

Drug sto;rgs, 421 u.s. 723, 730 (1975) added) . 

·The courts of appeals have applied a rrgeneral rule" that a 

11private right of action may be implied f om administrative 
' ' 

regulations as well as from es, provided the 

private right of action .may be inferred om the enabling 

n.10 (Sth cir. 1997); see, 

Nemours & Co., 958 F.2d 416, Cir. 1992} (R.B. 

Ginsburg, J.) ; Robertson v. ·Jo:.:iii:.al.il.ii.,....U~~._~;z..;,JJ..~l6..!ii:..£..-&~&.a~·, 749 F. 2d 

530, 536 (9th Cir. 1964); Ashbrook v; ~~I 917 F.2d 918, 926 

(6th C~r. 1990). This is the common sense notion 

that "if Congress intended to permit priv te actions for 

violations of the statute, •it would be a omalous to preclude 

the statute. Angelastro, 764 F.2d at 947. Che~ter Residents was 

correct in applying this well-established legal analysis to the 

regulation at issue. 
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" ,9'' . .--~./ Second, defendants and intervenors argued that Section 602 

sets out the exclusive means for enforcing the r~gulations 

promulgated to enforce Section 601. But the procedural 

requirements in Section 602 are an attempt to limit the Executive 

Branch -- which some in Congress believed had an undue advantage 

because of its greater resources and feared would capriciously 

deny needed funds-to entities -~ and were not directed at actions 

taken by the federal judiciary in suits by private persons after 

a fulf hearing on the merits. If defendants 'and intervenors were 

correct in their reading of the statute and legislative history, 

then the private righ·t of action to enforce the prohibition on 

intentional discrimination (which the federal government also 

enforces through the procedures laid out in Section 602) would 

also be barred, a result clearly foreclosed by Cannon. 

Third, defendants and intervenors attempted to diminish the 

import of the legislative history of the Civi-l Rights Restoration 

Act of 1987, Pub,- L. No. 100-259,· 102 Stat. 28 (1988) I discussed 

by this Court in Chester Residents. They characterized it as 

"subsequent legislative history," and noting that much of the 

discussion of-the discriminatory effects regulations came from 

opponents of the Act•s expanded coverage. But Chester Resident~ 

was following the well-accepted rule that when there is evidence 

that Congress understood that a private right of action was 

available under a statutory scheme, and amends the statute 

without demonetrating any intent to disapprov.e of such suits, it 

has ratified that private right of action. See H!;lrman & MacLean 

' . 
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v. Huddl!;lston, 459 u.s. 375, 386 (1983); Merrill Lynch, Pierce, 

Fenner & Smith. Inc. v. Curran, 456 u.s. 353, 381-382 (1982); see 

also Lindahl v. QEM, 470 U;s, 768, 787-788 (1985). And whife 

much of the discussion of private enforcement of the 

discriminatS'ry effects regulations came from opponents to the 

bill, "they are nevertheless relevant and useful, especially 

where, as here, the proponents of the bill made no response." 

Arizona v. California, 373 U.S. 546, 583 n.85 (1963.) ,11 

De~endants and intervenors were unable to articulate a 

compelling basis for ·the district.couit to discard the holding of 

Chester Residents and reject the result reached by the other 

circuits that have addressed the question. Should this Court 

reach the issue, it should thus reaffirm the holding of Chester 

Residents. 

ll .Intervenors also argued that the Section 602 procedures are 
needed to allow agencies to apply their expertise to the 
questions presented. But courts have gained proficiency in 
adjudicating disparate impact cases through experience with Title 
VII and Fair Housing Act cases. ·And when such specialized 
expertise is required, -a court may request the United States to 
participate as amicus curiae or ask the relevant agency to 
initiate an invest{gation. Compare Cheyney State College Faculty 
v. Hufstedler, .703 F. 2d 732, 737 (3d Cir. 1983) (agencies do not 
have 11primary jurisdiction" over violations of Title VI) with 
NAACP, 599 F.2d at 1249-1250 (district court directed agency to 
review actions for compliance with Title VI) . 
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/ II 

PLAINTIFFS' COMPLAINT STATES A CLAIM FOR VIOLATION OF THE 
DEPARTMENT OF EDUCATI0~ 1 S TITLE V! REGULATIONS 

·A court may dismiss a complaint for a failure to state a 

claim only when it is certain that the allegations, and all the 

inferences fairly drawn from those allegations, cannot state a 

claim under any legal theory. Hishon v. King & Sp9,ldi;ug, 467 

U.S. f59, 73 (1984). Applyingthis generous standard, plaintiffs' 

complaint should not have been dismissed at this stage. 

A complaint need only contain a 11 a short and.plain statement 

of the claim. 11 Fed. R. Civ. P. 8(a) (2). · ... Generally, under the 

liberal notice pleading practices in federal civil cases, a 

claimant 1 does not have to set out in detail ·the facts upon which 

the claim for relief is based, but must merely provide a 

statement sufficient ·to put the opposing party on·notice of the 

claim. •" Foulk; v. Don:ion Marine Co., 144 F. 3d 252, 256 (3d Cir. 

1998) . ·. ·' 

After surveying defendants' practices in funding public 

education in Pennsylvania, the complaint alleges that defendants' 

''funding policies and practices wrongfully discriminate against 

African-American, Hispanic, Asian and other minority students in 

the School District by utilizing criteria and methods that have 

had the foreseeable effect of subjecting such students to 

discrimination because of their race, color, or national origin, 

by disproportionately denying them necessary support for their 

education" (App. yy, 73). The Department of Education's Title· 

VI regulations prosciibe "utiliz[ation of] criteria or methods of 
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I 
which have the effect of subjecting individuals to 

because of their race, color, or national origin." 

34 C.F.R. 100.3(b) (2). The-broad language of the regulations 

encompasses complaints regarding the 11Cri teria or methods" of 

programs funding public education. See Campaign fOr Fiscal 

Eg,uity, Inc. v. New York, 655 N.E.2d 661, 670 (N.Y. 1995) .].I 

Plaintiffs' complaint has put defendants on notice of the 

circumstances that are involved in the claim, and has alleged 

that defendants' actions are in violation of federal law. 

Nothing more is required. See Frazier v. SEPTA, 785 F.2d 65, 

66-67 (3d Cir. 1986) (federal rules permit 11 great generality" in 

stating the basis of plaintiff 1 S claim); s~nuett V. Schmidt, 153 

F. 3d 516, 518 - (7th Cir. 1998) : By purporting to look behind 

these allegations to divine plaintiffs 1 11 actual" complaint, the 

district court prematurely and inappropriately terminated the 

litigation. 

In their appellate brief, plaintiffs have identified at 

least three potential theories of liability under the Title VI 

regulations, each of which needs to be explored more fully on 

remand. We address them briefly to explain why plaintiffs' more 

specific allegations are also sufficient at this stage to support 

AI The Department of Education has made clear, in interpreting 
identically worded Title VI regulations for vocational education 
programs receiving federal assistance, that '1recipients may not 
adopt a formula or other method for the allocation of Federal, 
State or local vocational education funds that has the effect of 
discriminating on the basis of race, color, [or] national 
origin." 34 C.F.R. Pt. 101, App. B, Pt. III.B. 

CLINTON LIBRARY PHOTOCOPY 



-23-

claims for violating the Title VI regulation.11 

Allegations Of Intentional Discrimination State A Claim 
Under The .Title VI Regulation 

The Department of Education regulations prohibit 

"discrimination" on the basis of race. 34 C.F.R. 100.3 (a).· 

Drawing all inferences in favor of plaintiffs, the complaint 

alleges intentional race discrimination by defendants. 

Plaintiffs allege that defendants have in recent years 

persistently changed the sta1;:.e revenue formula ''with prior 

knowledge of its discriminatory consequences on students based on 

race," App. yy ~ 47, resulting in a constant decrease on the flow 

of new money available to predominantly minority school 

districts, App. yy ~~ 58-61. · As plaintiffs explain (Br. 35), 

based on these alleg~tions, a factfinder would be entitled to 

infer that defendants took these actions, ·which they were aware 

·.would harm predominantly minority districts, at least in part 

because of '•purposeful" discrimination. See Hunter v. Qnderwood, 

471 U.S. 222 1 231-232 (1985) (in order to show intentional racial· 

discrimination, plaintiffs need not show that racial minorities 

were the only class intended to be burdened, or that race was the 

i/ In the district court, the United States argued as amicus 
curiae that the 11benefit" provided by the Commonwealth 1 s 
financing system was an .. education, 11 see ~ v. Nichols, 414 U.s. 
563, 568 (1974), and that defendants 1 failure to.take into 
account the increased cost of providing such an education in 
predominantly minority school districts such as Philadelphia also 
stated a claim. Plaintiffs have expressly disavowed that 
argument (Br. 30), and thus we do not press it in this .appeal. 
See DiBiase v. SmithKline Beecham Co:cp., 48 F.3d 719, 731 (3d 
Cir.) (" 1 amicus may not frame the issues for appeal'") , cert. 
denied, 516 U.S. 916 (1995). 
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'\Q / · -,.,_?!J):Y reason for the decision) ; cf. Sheridan v. E. I. DuPont de 

Nemours & Co .... , 100 F. 3d 1061 (3d Cir. 19·96) (en bane) (disbelief 

of defendant's proffered reasons combined with other evidence 

permits factfinder to conclude that there was intentional 

discrimination), cert. denied, 117 s. Ct. 2532 (1997). As the 

facts alleged in the complaint could permit a factfinder to 

uitimately conclude that defendants engaged in intentional 

discrimination, this case should be remanded to give plaintiffs 

the opportunity to prove these allegations. 

B. Allegations That The State Revenues Are Distributed 
With A_Discriminatory Effect State A Claim Under The 
Title VI Regulation 

Drawing all inferences in favor'of plaintiffs, the complaint 

alleges that the Commonwealth 1 s method of allocating state 

revenues has a racially discriminatory effect on predominantly 

minority-school districts. If, as plaintiffs allege, the funding 

formula currently uses a factor intended to give more money to 

school districts with high poverty rates_ (App. yy 11 49), ·but that· 

predominantly white school districts receive more than 

predominantiy minority school districts when poverty is 

controlled for (App. yy-yy ~ 53-55), then it is apparent that 

·some other component of the defendants' current formula is 

disparately affecting minority school districts. 

Intervenors suggested in the district court that 

predominantly minority school districts actually get more state 

revenues per-pupil than many predominantly white school -' 

districts. Even if that suggestion could properly be considered 
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at this stage and were true, it would ncit defeat plaintiffs'· 

disparate impact claim under this theory. A disparate impact 

claim is not simply about "bottom line" results, but about a 

process free from neutral factors that unjustifiedly diminish the . 

benefits received by'minority populations. In Connecticut v. 

~~ 457 U.S. 440, 455-456 (1982), for ex~mple, the Supreme 

Court held that a Title VII disparate impact suit about 

promotions was not barred simply because defendants could show 

that minorities ultimately were promoted at a higher rate than 

whites, Instead,· the Court held that plaifitiffs could challenge 

any portion of the promotions process that disparately excluded 

minorities from consideration. The ~ holding has been applied 

in Title VI disparate impact cases. See Elston v. Talladega 

County Bd. of Educ., 997 F,2d 1394, 1420 (11th Cir. 1993); ~ 

v. Martinez, 724 F. Supp. 888, 905-906 (S.D. Fla. 1987) (finding 

that various components of funding distribution formula violated 

Title VI regulations) . Indeed, this Court applied ~ in a case 

analogous to this one in Wilmore v. City of Wilmington, 699 F.2d 

667 (1983). In Wilmore, plaintiffs challenged a promotions 

process under Title VII that ranked people based on the combined 

weight of three separate factors. In response to the district 

court's suggestion that the disparate impact of one factor could 

not be challenged because it·was balanced out by the results of 

another, this Court explained u[t]his reasoning penalizes 

minorities for doing well on one part of the e~am and overlooks 

how much better their overall test results would have been if 
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not been so handicapped on that part of the exam." lsi. 

at 675. 

This c.ase should be remanded so that plaintiffs have the 

opportunity to discover the causes of this disparity in state 

funds between predominantly minority and other school districts 

when poverty is controlled for, as well as to provide defendants 

the opportunity to articulate any '1substantial legitimate 

justification[s]" for the disparity. Elston, 997 F.2d at 1407. 

At this stage, however, plaintiffs allegations that the current 

formula utilizes criteria that "significantly diminish[]" and 

'
1reduce []" the impact of criteria that increase state aid to 

\ 

Philadelphia, and thus "shift" the money away from school 

·districts with larger,minority populations (App. yy, yy~yy ~, 49-· 

50, 58,· 74), are sufficient.ll1 

C. Allegations That Predominantly Minority School 
Districts Are Disparately Affected By The 
·Commonwealth'~ Overall Funding Scheme State A Claim 
Under The ~itle VI Regulation 

The complaint alleges that the Commonwealth's overall system· 

of funding local school districts has a disparate impact on 

predorn1nantly minority districts. The complaint alleges that the 

~1 The fact that plaintiffs did not identify the factors in the 
formula that have a disparate impact on their share of funding is 
not dispositive at this stage of the proceedings. See Menkowitz 
v. Pottstown Memorial Med, Ctr., 154 F.3d 113, 124 (3d Cir. 1998) 
("a plaintiff generally need not explicitly allege the existence 
of every element in a cause of action if fair notice of the 
transaction is given and the complaint sets forth the material 
points necessary to sustain recoveryt') ;. cf. Wards Coye Packing 
~ v. ,Atonio, 490 U.S. 642, 657-658 (1989) (noting that 
discovery will normally be nece~sary to permit plaintiffs to 
identify with specificity causes of disparate impact). 
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Y': 1;- ' ' --~ Corntn;'riwealth has the duty to provide each child with an education 

-~ / ~(App. yy ~ 20), that it has delegated that duty to each of the 

500 existing school districts (~.), and that it has authorized 

and encouraged school districts to raise monies locally~ 

primarily through property taxes, to supplem~nt the education 

revenues it provides directly (App. yy -~ 47). 

Drawing all inferences in favor of plaintiffs, they have. 

alleged that predominantly minority school districts are less 

likely to be able to spend as much per-pupil as predominantly 

white school districts because the predominantly mii1.0rity school 

districts are unable to :raise as much moneylocally to supplement 

·the direct state revenue (App. yy~yy, yy, yy-yy ~, 52, 56, 60, 

65, 66). If true, these allegations may state a claim for a 

violation of the dispar~:l:e impact regulation. 

In an employment discrimination case, when there is a 

significant disparity between the proportion of white applicants' 

who are hired and the proportion of black applicants who are 

hired, a prima facie violation of Title VII's disparate impact 

standard .is made out, and an employer must justify the use of the 

criterion that causes the disparity or change the way it does 

business. Griggs v. Duke Power Co., 401 U.S~ 424 (1971) ~ 

Similarly, if an employer uses a method of ranking applicants so 

that a significantly disproportionate number of black applicants 

end up near the bottom of the ratikings, that.too would state a 

prima facie case under the Title VII disparate impact standard. 

Waisome v. Port Auth., 948 F.2d 1370, 1378 (2d Cir.- 1991). These 
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un.~xteptional disparate impact holdings are based on the 
·~----· 

proposition that identifiable patterns of minority disadvantage 

are suspect, even when arrived at through facially neutral 

·methods. 

A similar rule should apply in this case. If plaintiffs on 

remand can show that the predominantly minority school districts 

are disproportionately represented at the lower end of total 

spending per-pupil rankings, they will pave made a prima facie 

case. we· are not suggesting that simply showing that some 

predominantly minority school districts receive total per-pupil 

revenues below the statewide average would be sufficient. But 

if, as the complaint here can fairly.be read to aliege, 

predominantly minority school districts are significantly 

concentrated in the lo~er echelons of total funding, plaintiffs 

have carried their initial burden of showing a '•significantly 

discriminatory impact" on the basis of race that suggests that 

factors other than chance. a:te at work. ~~ ·457 U.S. at 446. 

Of course, even if plaint.iffs do make that ehowing, that 

will by no means be the end of the inquiry. Defendants will have 

the opportunity to articulate "substantial legitimate 

justification[s]" for the disparities. Elston, 997 F.2d at 

1407.ll1 Finally, even if a signifi6ant and unj~stified di~parity 

l.l.l What will constitute a "significant" disparity and a 
11 substantial legitimaten justification. in this context are not . 
easy issues. Given the generality of the allegations and the 
nascent state of the liti~ation, we think it best for the 
district court to address those question in the first instance 
after discovery has been completed. 
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imposing its own funding 
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inevitably lead to a federal court 

scheme on a state. Just as an employer 

need not use any particular hiring test in order.to comply with 

Title VII, defendants are not required by Title VI to use any 

particular method of funding public education. By accepting 

federal funds, however, defendants agreed·not to administer their 

program in a manner that unjustifiedly results in discriminatory 

effects. If they are .found to be utilizing criteria or methods 

of administration that are causing such a result, they would be 

afforded an opportunity to propose their own plan to remedy the 

violation. Lawyex v. Department of Justice, 117 s. Ct. 2186, 

2193 (1997) . 

CONCLUSION 

This Court should hold that plaintiffs may sue to enforce 

the discriminatory effects regulation and have stated a claim 

under the regulations. 

[Department of Education 
names] 

Respectfully submitted, 

BILL LANN LEE 
Acting Assistant Attorney General 

DENNIS J. DIMSEY 
SETH M; GALANTER 

Attorneys 
Department of Justice 
Civil Rights Division 

· P. 0. Box 66078 
Washington, D.C. 20035-6078 
(202) 307-9994 
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August 12, 1998 

MEMORANDUM TO: CHARLES RUFF 
.. 

FROM: EDDIE CORREIA 

SUBJECT: Title IX and Single Sex Schools 

The Department of Education is nearing the conclusion of its 
investigation of a possible violation of Title IX by New York 
City in iti operation of a sthool limited to girls. In addition, 
Senator Kay Bailey Hutchison has requested OCR'~ views on her 
legislation to create an exem t1on .from Title IX for certain 
types o single sex educational programs. ·Both these developments 
suggest that we review.the administration's policy in this area. 

Background 

In 1997 New York established the Young Women's Leadership 
School, a single sex school for girls in grades 7-12 located in 
East Harlem. The stated p~rpose of the school is to create an 
environment in which some girls will have a better chance to 
improve their academic performance. Math and science are 
emphasized; tutors are made available; and there is an emphasis 
on increasing self-esteem. There is an open admissions policy, 
and the.students represent a wide range of academic abilities. 
The school is one of a number of specialized alternative public 
schools in New York, such as those for the performing arts and 
math and science. The establishment· of the school. was prompted 
by a grant from a private individual. While there has been no 
formal assessment of.the program, there are indications that 
attendance is high and the students erform better than 
compara e s u ents across the city.1 The concern is that, unlike 
arT other publ1c schools 1n New York City, the school admits only 
girls. 

OCR has had extensive discussions with city officials about 
the fact that the school might violate Title IX. In the course 
of these discussions, OCR has obtained information about the 
city's justification for the scbool ahd its rationale in 
establishing the school only for one gender. Secretary Riley 
intends to talk directly with the New York Superintendent of 
Schools~ and he would like.our guidance as to the applicable 
legal standards and administration policy generally. This 
memorandum summarizes·the key legal and policy issues. 

What Law Applies? 
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There is no doubt that the Equal Protection Clause applies. 
However, there is some uncertainty whether Title IX applies, 
since it does not cover the admissions policies of elementary and . 
secondary schools. OCR•s position is that this provision excludes 
institutions only if equivalent or comparable opportunities are 
made available for each gender, e.g., two equivalent high 
schools, one for each sex. If) on the other hand, a state 
operates a well-funded, well-staffed high school open only to 
boys, and a poorly funded, poorly-staffed high school open only 
to girls, OCR concludes that Congress did not intend to preclude 
application of Title rx•s basic bar on gender discrimination. I 
agree with this analysis. Since we face the question of a 
possible constitutional violation whether or not Title IX 
applies, the answer to this statutory interpretation question is .. 
not dispositive. X;.S\DENr7"',,_ 

Our Approach to Gender Classifications 

The issues raised by this investigation require an 
examination of our fundamental approach to gender 
classifications. In :ID1I. the administration advocated that 

<?.~ ~< \ 
~ ('_... \ 0 (}! 

~ IS~:f ~) 

tlle-.__~ __ /) 
Court apply the same level of scrutiny to race and gender 
classifications. However, the Court. declined the invitation and 
used the phrase exceedingly persuasive justification to describe 
justifications for gender classifications. It also cited the 
traditional formulation of intermediate scrutiny -- a 
classification must advance an important state interest and be 
substantially related to the state•s goal. 

Whatever the precise standard adopted by.the Court in :ID11, 
there is no doubt that the city would have a substantial burden 
to justify the single sex policy in litigation. However, we are 
not a court. We are not obligated to impose the same burden no~ 
that a court would if it had to apply the Equal Protection 
Clause. Instead, as in any decision involving prosecutorial 
discretion, our obligation is to advance the public interest, 
given all the relevant considerations.· Consequently, we can 
decide not to sue the city even if it has not "proven" certain 
facts, or if they cannot be established one way or the other. If 
we take the position that the city must definitively establish 
the answer to certain questions about education policy -- when 
the experts tell us there are no clear answers -- we could be 
preventing local governments from conducting valuable educational 
experiments. Not only could we be depriving the students in these 
institutions from excellent educational opportunities, we would 
be depriving educators all over the country from-learning what 
works. 

The leading cases in this area are United States v. Virginia 
(VMI) and Mississjppj University for Women v. Hogan. In Hogan, 
the state ran two coed nursing schools and a third one limited to 

CLINTON LIBRARY PHOTOCOPY 



women. In ~' the state prevented women from having access to a 
unique form of education. In both cases, the state policy was 
sttuck down. Together, however, these cases suggest two possible 
justifications for gender classifications: 1) a .comparable 
opportunities rationale; and 2) a compensatory rationale. 

The Comparable Opportunity Rationale 

A comparable opportunity rationale means that neither gender 
is significantly disadvantaged by a gender classification because 
comparable benefits are offered to both. The state is acting 
even-handedly. One variation of a comparable benefits rationale 
emphasizes the value of diversity (institutional and program 
diversity, not diversity in a student body) . For example, the 
state may offer a variety of programs, one of which is available 
to only one gender, but argue that members of the other gender 
are not disadvantaged because comparable coed programs are ' 
available. we· do not ·yet. have a. case upholding a single sex 
school on that ground. It is clear that a diversity rationale is -----unacceptable if the benefit offered to one gender is viewed as \~\ON p~ 
unique, and the value of the benefit to one gender is not 0~ ~ 
undermined if it is offered to both. % 

1o!l.:=\- ~ · 
The comparable opportunities rationale must be evaluate\d in ~I 

the context of the underlying goals of equal protection. ~f 
Heightened scrutiny ensures that the state is not making \ .;:-/ 
decisions on the basis of animus toward one gender or ~~-o~...-' 
stereotypes, which could lead to irrational decisions or to a ~--~/ 
stigma imposed on one gender. These concerns arise differently in 
-race and gender cases. For example, "separate but equal" programs 
almost always create a·stigma in the race context, but they do so 
less frequently in the gender.context. While separate but equal 
programs for different races has been thought to be impermissible 
since Brown, the Court has never said that a "separate but equal" 
program for both genders yiolates the Equal Protection Clause. 
In addition, the Court has never said that a comparable 
alternative to an education program offered to one gender in a 
single ·sex setting must also· be offered to the other gender in a 
single sex setting. 

The Compensatory Rationale 

A compensatory rationale means that the state is attempting 
to remedy past burdens that have fallen particularly on one 
gender and the remedy is sufficiently related to these past 
burdens. We can ·assume that a remedy for past discrimination must 
meet the basic standard for alt gender classifications, i.e., 
there is an exceedingly persuasive justification. However, the 
requirements for meeting that standard are more flexible on those 
applied to race classifications. In Croson and Adarand, the Court 
rejected basing remedies for race discrimination on "societal 
discrimination." The Court's Concern was that the "amorphous" 
nature of societal discrimination means that it is difficult to 
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determine when remedies are sufficiently narrowly tailored. 
However, this need to narrowly tailor remedies has not been 
applied to gender classificatioris. Several cases have upheld 
gender classifications on the basis that they remedy what amounts 
to societal discrimination.2 · 

Title IX reg~lations have specific sta~dards for the 
remedial justification.3 While there may be some differences with 
the constitutional standards, they do not ~ppear to be 
significant in this case. 

Applying these Rationale to the Leadership School 

In Hogan, the comparable opportunities rationale was 
rejected because the Court felt males were significantly 
disadvantaged. The male plaintiff living near the school was - ~~ 
forced to travel a long distance for a comparable program. 
Moreover, the asserted benefits of admitting only women were 
inconsistent with the state's own policy of allowing men to audit 
the classes. The Court rejected a compensatory rationale because 
it .was not· related to past discrimination. _Women already·. 

·dominated nursing, so a·nursing school limited to women could not 
be said to compensate for past discrimination. Instead, It 
simply reinforced the stereotype that nursing is a women's 
profession. 

In ~, the compensatory rationale was obviously not a 
possibility. (It rarely will be when women are disadvantaged.) 
The diversity argument was iejected on two grounds. First, most 
of the Court concluded that diversity was not the_ actual purpose 
of the state in establishing VMI. Second, even aside from the 
actual purpose, one way diversity isnot enough. If the 
opportunity is truly unique, then the· members of the other gender 
are disadvantaged unless they can take advantage of something 
comparable. The state's proffered comparable alternative, Mary 
Baldwin, was far inferior in staffing, funding and other 
characteri~tics. 

In contrast to ~ and Hogan, New York has a much better 
argument for the comparable opportunities rationale. The city 
offers marty educational opportunities that are open to boys with 
the same basic objectives -- improving academic performance, 
increasing self esteem, and increasing the likelihood of 
successfully entering the workforce. While these p:r:ogr(3.:ms for 
boys do not take place in a single sex setting; it'1~ cle~r that 
the city is not motivated by an animus against boys, t11at boys 
are disadvantaged in any significant sense, and that the school 
does :pot .. imp'?se a stigma on girls~·· Instead, the city offers· a 
program 'that' appears to benefit girls, that does not burden boys, 
and that could be undermined if boys were admitted. 
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The're is also an argument for the compensatory rationale in 
this case, though I think it i~ a. weaker one. The requirements 
for assessing compensatory gender classifications are more 
flexible than in ra6e cases. Moreover, there is considerable 
evidence that many girls do have problems learning math artd 
science in traditional settings. We do not know whether this is 
because of long-term discrimination, rigid teaching techniques, 
or some other factors. It is conceivable that the city haS 
traditionally used educational approaches that disadvantaged 
female students, but we have little or no evidence on this point. 
Thus, if we endorse a remedial rationale for this school, the 
remedy is really addressing a host of institutional and social 
factors for which the city is not responsible. 

We should not take the position that the demanding 
requirements of Adarand should Apply to remedies for gender 
classification. (For example, some of the strongest arguments 
against I-200 in Washington are that it would end certain 
educat-ion and training programs for women that might not be 
viewed as narrowly tailored to address specific past 
discrimination.) However,· l1P<;ler. the circ;::lJ.,mstances presented here, 
I do not believe we would :b~{ '0lse to en1phasize the compensatory; :\ON 
~atic;:me1le Sfi vel} the lack of. evidence on ti:is point. ~rying to 0v~ JUStlfy the sphool as remed1al .could requ1re stretch1ng the 
concept of substantially related remedies too far. \ S .:f~ 

pli>~ 
~ 
~ 

Z. I, 
-l' -r er 

Conclusion i>' ,,_ ),.~~::/ 
There are several .possible outcomes of single sex educatio:il.'a-1 __ ..-'_ 

programs. They can benefit mostly girls, and not boys, or vice 
versa. They can work well for both genders, or they can work 
poorly.for both. In fact, we know very little about which of 
these possibilities is correct. It .is likely that some programs 
work for some members of each gender under different 
circumstances, but this is simply an area where we need to know 
much more. (One thing we can have confidence about -- current 
coed programs, particularly in large city districts, ~re often 
abysmal.) 

Assume there is evidence that a single sex educational 
program works well for many girls, but not particularly well for 
many boys. A state decides to use its scarce resources to 
establish the prog,:r~m only for girls and that the program seems 
to work well. It dannot (or refuses) to establish a similar 
program. for boys but it attempts to offer the same.basic benefits 

. to boys in a coed setting. Assume also that·:>there is no·stigma 
·associated with the program, and that there' l'f:Vno stereotyp,e. 
a~;~·ociated with the school beca1.1:pe ,girls .attenQ. by choice:;~;:~'Under 
di~se C:frc\.imstahces, would we insist that the state close the 
school for girls? What would we be accomplishing? In an effort to 
vindicate some abstract (and incredibly rigid) view of equal 
protection, we would have succeeded ~n depriving girls of a 
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program that could benefit them without helping boys, or anyone 
else for that matter. 

This may very well be the case here. Arguably, the only 
11 unique 11 

• aspec~ of the Leade~s~-~~. S.qhooJ i13 ~l1at education is 
off,e]7e§, +.p aslngle sex settlng;;i Not only do we have research 
fha't' s"riOws· th'a't 'single sex education may provide a particular 
benefit to girls, we have actual experience with this school that 
shows it is working. Given the state of knowledge, New York 
could reasonably- conclud~ that it prefers to devote scarce 
resources to offering a program to girls that appears to work, 
and to attempt to achieve the same basic goals for boys in some 
other way. ';Again, we are not a court. We do not have to subject 
.the city tci'ihe ~arne burden of proof requirements that it would 
face in litigation. Instead, we can consider the benefits of this_ 
program to the girls themselves and t0e benefit to everyone else 
from the experiment. 

I recommend that the Secretary make an effort to resolve 
this matter with the city by suggesting that it take steps to 
establish a more directly comparable program for boys in a coed 
setting. If it agrees, I recommend ti:at we simplyclose the case 
and commend the city for its action~·,:~ If .it disagrees, I 
recommend that we stiif close the ca·-~~-. Our explanation should be 
that, under all the_circumstances, boys are not disaqvantaged and 
the prb9iam offers promising academic benefits for girls. 
ThereTofe;' we' have decicied to evaluate the school and take no 
furthe:L .action a~ this tini'e. ·.The natio~ has a stake in learning 
what wbf-k.s I a~d •'the Leadership School provides an opportunity for 
us to do just that. 

\ 
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·Government. a.ction and. due process questions similar to those 

·raised in this case are ·currently before the Court· in American 

Manufacturers Mutual Insurance Co., et al. v. Sullivan, et al., 

No. 97-2000 (argued·Jan. 19, 1999). There, the Third Circuit 

held t.hat payment decisions made by workers • compensation 

insurers, as permitted by state law, were bach attributable to 

the State and inconsistent with due process. See Sullivan v. 

Barnett, 139 F.3d 158 (3d Cir. 1998). 

The court of appeals decisions in Sullivan and.in this case 
...-. 

are remarkably similar. on the government action issue. \Neither 

decision examines the 11 three principles" identified by this Court. 

for determining whether otherwise private conduct ''is 

governmental in character": (1) "the e~tent to which the actor 

relies on governmental assistance 1 " oraccedes to t.he 

government's coercive powers or encouragement, in effectuating 

its will, (2). "whether the actor is performing a tradit.ional 

governmental func1:ion, 11 (3) and 11 whether the injury caused is 

aggravated in a unique way by the incidents of governmental 

autho:city." Edmonson v. Leesville Concrete Co., 500 U.S. 614, 

621-622 (1991); see also Blum v. Yare1:sky, 457 U.S. 991, 1004 

(1982)· (government "normally can be held responsible for a 

private decision only when it has exercised coercive power or has 

provided such significant encouragement * * * that che choice 

must in law be deemed to be t:hat of the [government]"). Rather, 

both predicate a finding of government action largely on t.he 

Sullivan, 139 F.3d at 168, 

with App·. 9a-10a. 
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·~ . )P concluding that medical treatment decisions by private 

. ""·~HMe/concerning their Medicare-beneficiary members are properly 

attributed to the federal government, the Ninth Circuit~ appears 

to have relied primarily on the "rather vague generalization, 11 

Blum, 457 u:s. at 1010, that there was a 11 high degree.of 

interdependence" and a "symbiotic relationship," A.pp. 9a, that 

made the government 11 a joint participant in the challenged 

activity ... Burt:on v. Wilrni.Qgton Parking Auth., 365 U.S. 715, 725 

(1961). The facts the Ninth Circuit relied upon for that: 

conclusion, however, are largely common to heavily regulated. 

industries. See App. 10a (relying on the facts that the 

"Secretary extensively regulates," that "HMOs are required*** 

to comply with all federal laws,u that: the Secretary is obligated 

to ensure that "HMOs provide * * * meaningful * * * procedures, 11
. 

that the 11 federal gove;!rnrnent has creat.ed ·the legal framework, 11 

and that the Secretary has adjudicatory authorit:y with respect to 

HMO decisions). Compare Jackson, 419 U.S. at 357; see ~·at 

350. 

Significantly here, the relationship between an HMO and its 

Medicare-beneficiary members is the product of a private choice 

by those members. Medicare beneficiaries may choose among 

providers and for.rns of coverage, and the government neither 

requires them to enroll in an HMO nor precludes them from dis-

enrolling. In this respecc, the HMO's relationship with its 

Medicare-beneficiary members resembles its relationship with 

members who elect HMO coverage under employer-sponsored or ot:her 
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~ private health plans. 
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With respect to each, the HMO simply 
./>o / 

deter.mines what treatment is appropriate under its P.rofessional . . 

and contractual obligations,· without government part~cipation or 

· assistance. 1 And although money is paid out of the Medicare 

Trust Funds to cover the flat monthly rate charged for the 

Medicare.beneficiary's enrollment in the HMO, the financial 

consequences of a det:.ennina~ion by the HMO to furnish or deny 

particular services co that beneficiary once he has enrolled are 

borne by the HMO alone. 2 

On the merits of the due process issue, the Ninth Circuit 

rejected the Secretary'. s contention that her view of the 

appropriate and meaningful procedures be accorded substantial 

weight, declaring that there is 11 nothing in Mathews v .. Eldridge 

or subsequent cases to suggest that such is necessary or 

1 Indeed, the first sentence of the Medicare statute prohibits the "'exercise [of] any" 
governmental "supervision or control over the practice of medicine or the manner in which medi~ 
services are provided." 42 U.S. C. 1395. In Bfum v. Yaretsky, the Court held that the exercise of 
ordinary ~ledica~judgt?en~ is not state ~c~ion,_ even where it may ~e~t eligibility for g~>Ve~en~ 
benefits. fhe Nmth Circmt sou.ght to dtstmgmsh Blum by charactenzmg HMO detenrunattons as 
more in the nature of interpretations of the Medicare Act, rather than medical judgments, see App. 
11 a, but the primary critenon employed by liMOs in this context -- whether medical services are 
"reasonable and necessary," 42 U.S. C. 1395y(a) -essentially requires an exercise of medical, not 
legal judgment: The complaint in this case, moreovet, de1nonstrates that respondents seek to 
challenge medical judgments .. CA. E.R. l 0-11 ( ~ 29)(physical therapy denied because patient could 
not file therapeunc directions), 12-13 (m!40-41)(failure to prescribe adequate pain medication or 
order physical therapy),_13-15 (~~ 4~-54)(skilled nursing ~are found not medicalfy necessary), 16 (~ 
62)(speech therapy demed because tt would not be effective). 

!. In Blum, the Court rejected the contention that decisions made by physicians and nursing 
homes were attributable to the State, despite '1state subsidization of the operating and capital costs 
of the facilities" and coverage for "the medical expenses of more than 90% of the patients." 45 7 U.S. 
at 1 011. That the government pays tor coverage neither encourages HMOs to deny requests for 
treatment, nor prevents the financial impact ofHMO decisions from being visited exclusively on the 
HMO. If the fact that the goverrunent pays for coverage were a sufficient basis for attributing HMO 
(conduct to the government, HM.Os providing services to government employees under the Federal 
Employees Health Benefit.s Act of 1959, 5 US. C. 8901 et seg., would also all be government actors. 
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That was error. The Court expressly 

v. :Eldridge, 424 U.S. 319, 349 (1~76}, that, 

11 [i)n assessing what process is due*** substantial weight must 

cbe given to the good-faith judgments of the individuals charged 

by Congress with the administration of social welfare programs 

t.hat the procedures they have provided assure fair 

consideration." For similar reasons, the imposition of a 

detailed, judicial injunction providing new requirements, rather·.· 

than a remand order directing the Secretary to promulgate new 

procedures through a participatoiy and fully public rulemaking 

process, was error as well. Congress delegated implementation of 

42 U.S.C. l395mm{g) and the creation of 11 meaningful" procedures 

in the first instance to the Secretary, not to the courts. Cf. 

SEC v. Chenery, 332 U.S. 194, 199 (1947) (where prior agency 

action is set aside, ''the [agency is] bound co· deal with the 

problem afresh, performing the function delegated to it by 

Congress. 11 ); Florida Power & Light Co. v. Lorion, 470 U.S. 729, 

744 (1985) (proper course where agency errs is to ••rema.nd to the 

agency") . 3 

The arguments that the Sullivan petitioners make in support 

of reversal there apply with equal for(!e "in this case as well.
4 

;i The district court also exceeded its authority in ordering the Secretary to Lenninat~ contracts 
- with.H.M"Os that fail to coinplywith the procedures it imposed. See Blessing v. Freestone, 520 U.S. 

329, 343-344 (1997) . 

.1See 97-2000 Pet. Br. at 20-21 (arguing that State does not influence insurer's non-payment 
decision), 17-22 ( aq~uing that insurer decisions are not governmental benefits determinations), 22-25 
(no unique aggravation of1njuryby govenunent), 26-32 (regulated nature ofindustry does not render 
private action attributable to State). .1\nd there are dear similarities between the due process 
arguments as welL For example, in this case the lower courts implicitly concluded that respondents 
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I 'St . .; ·\--:') Inde~ __ p:, so closely related are the cases that lead counsel in 

., . ..,,,). . .... 
· .... - -"~ .. tni'~ case filed an amicus brief in Sullivan, emphasizing the 

potential impact of the Court 1 s decision there on the Medicare 

program at issue here.~ For the foregoing reasons, we suggest 

that t.he petition in this case be held pending the decision in 

Sullivan. 

could ha:ve a constitutionally-protected property interest in receivir:g ~edical services before l~eir 
legal enntlement to those services was established, and that pre-depnvauon processes were reqwred 
in certain contexts, App. 63a. Petitioners in Sullivan challenge similar conclusions reached by the 
court of appeals there. See 97-2000 Pet. Br. at 35-38 (arguing that due process does not apply to 
disputed applications for treatment where the legal entitlement to the treatment. and thus a property 
interest therein, has not been established), 42-44 (arguing that pre-deprivation process is not 
required); see also LYng v. Pavne. 476 U.S. 926, 942 (1986) (noting that the Court has not resolved 
whether 11 applicants tor benefits, as distinct from those already receiving them, have a legitimate claim 
of entitlement protected by the Due Process Clause

11

). 

5 See Amici Curiae American Association of Retired Persons, The Center For Medicare 

Advocacy, Inc., et al., Br. at 4, 7. 
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ROUTING AND lRANS:tYfrrrAL SLIP 

1. Dan Marcus (via fax) confidential attorney-client 
and attor11.ey wor~produ.ct communication 

REMARKS: 

February 9, 1999 

Enclosed is an alternative version of the state action section. In addition to 
being significantly shorter, it also makes a point that should be important to 
those who want to distinguish Medicaid- that under Medicare enrollment in an 
HM:O is voluntary. 

It is possible, but in my view not d~sirable, to file an even more truncated · 
version along the lines of what is footnote 11. in the penultimate draft. Of 
course, we would still need to say that the 911z Circuit's decision is incorrect, and 
why. Filing a version of this sort will make the distinction mentioned above 
more awkward, and it will, I think, provoke a brief in opposition that will 
require us to present our arguments in a reply anyway. There are also other 
reasons why it would be less desirable to file that sort of petition. Still, it would 
be better than not filing anything. 

I want to reemphasize the point I made when I called you last evening - that 
not filing a petition challenging this 9m Circuit ruling will likely have serious 
consequences well beyond IffiSIHCF A Given the governmental interests at 
stake here, it would be stunning if we did not file. 

I hope the President will bear in mind that the arguments advanced here are 
the same as those we have already made in the district court, in our merits 
briefin the court of appeals, and in our rehearing papers. And we are not 
soliciting plenary review. We are simply trying to get this case back to the 
district court - absent a damaging state-action precedent - so that the new 
statute and regulations can be evaluated on their merits, and the President's 
program can proceed unhindered. 

FROM: c-o.~.,....._,...,._, 

Seth Waxman 
Solicitor General 
Deoartment of Justice 

"" .. 

5712-Main DOJ 

---
202-514-2201 
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f· The Due Process Clause does not apply to purely private 
" y: J} 

~>o co~duct; it applies only where the actor is governmental, or the 
,/ .. ..._ .__..... .. 

. ,..--= conduct can be fairly attributed to the government. NCAA v. 

Tarkanian, 488 U.s.· 179, ~91 (~988). The Ninth Circuit held that 

medical treatment decisions of.private HMOS are properly 

att:ribtited to the,federal govermnent·in this case because the 

11 Secretary extensively regulates-the provision of Medicare 

services by HMOs" and pays HMOs "for each enrolled Medicare 

beneficiary (regardless of the services provided)"; HMOs must 

"comply with all federal laws and regulations"; and the 11·federal 

government has created the legal framework -- the standards and 

enforcement mechanisms within which HMOs" operate. App. 9a-

lOa. The Ninth Circuit's analysis departs from this Court's 

usual approach in this ~rea, which focuses on three.factors: 

a. The first factor is whether the government 11 has 

exercised coercive power or has provided such significant 

encouragement * * * that the choice must in law be deemed to be 

that of the [government]." Blum v. Yaretsky, 457 U.S. 991, 1004 

(1982) . When an HMO makes an initial determination whether to 

provide a requested service, it does so without governmental 

participation or assistance .. Indeed, the first section of the 

Medicare statute prohibits the 11 exercise [of] any" governmental 

"supervision or control over the practice of medicine.or the 

manner in which medical services are provided. 11 42 U.S.C. 1395. 1 

1 In Blum v. Yarets}cy, 477 U.S. 991 (1982), this Court held that the exert-ise,of ordinary 
m~dical jud,wnent is not ::,'ta!e ?-t.'tio_n, even where it may aif~t eligibility for goyer~unent benefit~. The 
Nmth Cu-cu1t sought to drstmgmsh Blum by charactenzmg HMO detenrunat10ns as more m the 
nature of interpretations of the Medicare Act, rather than medical judgments, see App. lla, but the 
primary criterion employed by HM.Os in this contex-t -- whether the medical services are "reasonable 

LE!J UU.) 
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ac~or exercises some power "traditionally exclusively reserved to 

the St.ate." Jackson v. Metropolitan Edison Co., 4:19 U.S. 345, 

352 (:1974). Significantly here, the relationship between an HMO 

and its Medicare-beneficiary members is the product of a private 

choice by those members. Medicare beneficiaries may _choose among 

providers and forms of coverage, and the government neither 

requires them to enroll in an HMO nor precludes them from dis­

enrolling. In this respect, the HMO's relationship with its 

Medicare-beneficiary members resembles its relationship with 

members who elect HMO coverage under employer-sponsored or other. 

private health plans. Moreover, when an HMO decides whether to 

provide particular medical services requested by a member who has 

enrolled through Medicare, it does not act as an agent of the 

government or distribute government resources or funds. 'I'he HMO 

responds as it would to a similar request by a privately-enrolled 

member. The HMO exercises its own judgment as to whether the 

services are reasonable and necessary, and thus within the scope 

of its professional and contractual obligations. Although money 

is paid out of the Medicare Trust Funds to cover the flat monthly 

cost of the Medicare beneficiary's enrollment in the HMO, the 

and "necessary~~~ 42 U.S.C. l395y(a) -- requires essentially medical, not legal, judgment. . The 
complaint in this case, moreover, demonstrates that respondents seek to challenge medical judgments. 
One named plaintiff, for example, alleged that she wac; denied physical therapy becaJlse she could not 
follow LheraP.eutic instructions. C.A. E.R. 10-11, ~ 29. Another plaintiff alleged that treating 
physicians faded to prescribe adequate r.ain medication or to order physical therapy. C.A. E.R 12-
13, ~~ 40-41. Another plaintiff: much like the plaintiffs in Blum, alleged that the HMO erroneously 
concluded that skilled nursina care was not medically necessaty. C.A. E.R. 13-15, ~'if 48-54. And 
yet another named plaintiff affeged that the HMO denied speech therapy services on the ground that 
the therapy would not be effective. C. A. E.R. 16, 'if 62. · · 
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'\:t;?o finaJial consequences of a determination by the HMO t:.o furnish 
.··.,·,,,__.,c,.,~/ 

or deny particular services to that enrollee are borne by the HMO 

alone.'"· 

Nor does an HMO exercise traditionally-governmental 

·adjudicatory powers with respect to its members who choose to 

enroll t:.hrough Medicare. See App. 10a-11a. The HMO's medical 

treatment decisions regarding such a member represent its own 

judgtnent about what is medically appropriate. AMedicare 

beneficiary wllo disputes an HMO denial may request an ALJ hearing 

in ImS,. and the HMO then becomes a formal party, adverse to the 

beneficiary. See pp. , supra. The adjudication, of course, 

is government action, and t:.he Secretary may order the HMO to 

provide the requested service, but that does nat convert the 

HMO's otherwise-private initial deter.rninat:.ion into government 

conduct.~ Indeed, the HMO's role is little differen~ than that 

of a private defendant:. confronting potential liability in a civil 

suit. The defendant:. would always make an initial determination 

·. • :! See Blum; ~57 U.S. at 1 0'11 (rejectin~ contention t~a~ d~isions made by physicians ~d 
nursmg homes are artnbutable to the State, despite "state substdizatron of the operatmg and capttal 
costs of the facilities .. and coverage for "the medical expenses of more than 90% of the patients''). 
That the government pays for coverage neither encourages 1![>...10s to deny requests for treatment, 
nor prevents the financial impact ofHM:O decisions from being visited exclusively on the HMO. lf 
the fact that the government pays for coverage were a sufficient basis for attributing HMO conduct 
to the government, HMOs prov1ding services to government employees under the Federal Employees 
Health Benefits Act of 19~9. 5 U.S. C. 8901 et seq., would also all be government actors . 

. l Administrative appeal statistics indicate that, in 1996 and 1997, the Secretary reversed HMO 
detenninations in whole or in part in nearly 3 0% of all cases. Center for Health Dispute Resolution, 
Medicare HMO/CMP Reconsideration Data 1996-1997 (1998). In some instance::;, the HMO and 
the Secretary may be adverse panies in contested legal proceedings. If the HMO wishes to challenge 
one of Secretary's decisions, it may sue the Se<..Tetary in an action for judicial review, 42 U.S. C .. 
13 95mm( c)(5)(B); and if the Secretary believes that the IDv.fOis not meetmg its le$al obligations, she 
could impose civil money penalties or other sanctions, see 42 U.S.C. l395mm(i)(6)(A)(i); accord 
111 Stat. 323-325 (Sections l857(g) and (h), to be codified at 42 U,S.C. 1395w-27(g) and (h)). 
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·~o as to whether it considers itself liable and thus whet:.her to 

...... ,~.~ . 

satisfy the asserted obligation voluntarily. If it declines t:.o 

do so and the plaintiff files suit, that decision may effectively 

be 11 reversed" -- and a contrary course compelled -- by the court. 

But that does not -convert the initial private decision whether to 

.meet the obligation voluntarily, or instead t:.o dispute it, into 

government action. See Edmonson, 500 U.S. at 627 (decisions 

"whether to sue at all I ·the selection of counsel I and any number 

of ensuing tactical choices in·the course of discovery and trial 

may be without the :requisite governmental character"). 

c. Finally, there can be no argument that "the injury 

caused is aggravated in a unique way by the incidents of 

governmental authority ... Edmonson, 500 U.S. at 622. This is not 

a case, like Edmonson, in which a dignitary injury or stigma of 

the sort caused by racial discrimination might be exacerbated by 

an appearance of governmental endorsement. See id. at 628. The 

government simpiy provides adjudicatory. mechanisms through which 

HMO decisions may be challenged. 

d~ At bottom, the Ninth Circuit's decision to attribute co 

the federal government an HMO's medical treatment decisions about 

its members who have enrolled through Medicare appears to have 

rested primarily on the "rather vague generalization," Blum, 457 

U.S. at 1010, that there was a 11 high degree of interdependence" 

and a "symbiotic relationship," App. 9a, that made the government 

"a joint participant in the challenged activity. 11 Burton v. 

Wilmington Parking Auth., 365 U.S. 715, 725 (1961). The facts 

~vvu 
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~~t,.._,~/Ninth Circuit relied upon for that conclusion, however, are 

largely .common to heavily regulated industries. See App. lOa; 

PP- , supra. Even the most intensive governmental regulation 

ot an industry is an insufficient basis for acr:ributing otherwise 

private decisions and conduct to the government "where the 

initiative comes from" the private party "and not from· the 

[government]" itself. Jackson, 419 U.S. at 357; see id. at 350-

llGJ UU I 
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enlargement, and also framing your major foreign policy actions from May through July to make 
clear the larger purposes that unite them .(with the NSC, we will-put forward a themes memo 
showing how to pull this all together). This would be paired with a speech you would deliver 
two days earlier in the Hague to commem'orate the 50th anniversary of the Marshall Plan -- billed 
as "President Clinton's major address to the people of Europe on the future of American­
European relations." The West Point speech would be your major address to the American 
people on the same subject. (The contents of both will obviously depend on negotiations 
regarding NATO and Russia). 

Please note that there is a strong feeling among your foreign policy advisers that you need 
to press the case publicly for NATO enlargement. Given the timing of this speech, that argument 
would definitely be newsworthy. 

Recommendation: that you deliver a May 31st commencement address at West Point on 
foreign policy vision and NATO enlargement. 

Agree_· ____ Disagree _____ Discuss ____ _ 

UC San Diego-- Race and Reconciliation. This could be the place where you announce 
actions relating to race and reconciliation, and deliver a strong One America speech-,. focussed 
on harnessing the increasing diversity of our nation as our greatest strength. One 
recommendation is that you deliver such a speech in California -- the gateway to much of the 
world and the embodiment of American diversity. UC San Diego itself is very diverse (3% 
African-American, 29% Asian, 12% Latino), as is the surrounding San Diego metropolitan 
area (9% African Ainerican, 11 % Asian, 19% Hispanic). 

Giving a race-related speech at a University of California campus will undoubtedly 
raise two controversial issues --the UC Regents' affirmative action policy and Proposition 
209. However, this would enable you to address these issues directly, and we believe this 
should not prevent you from giving an address at UC San Diego. In fact, UC San Diego 
recently signed onto a letter printed in the New York Times in support of affirmative action. 

It should be noted that a ,number of other western, racially diverse schools -- including 
the Universities of Washington, Oregon, Arizona and New Mexico-- were considered and 
rejected because of scheduling conflicts or policy issues the Administration has pending with 
particular universities. 

3 

Recommendation: that y.ou deliver a June 14th commencement address at UC saii)r>ieg(fon 
~"::>' "'1( ,, 

race and reconciliation. Q~ (/.\ 

~\ 
6 15<6\ ) I- :;o z -< 
? 
() / 

/ 

Agree. _____ Disagree. _____ Discuss ____ _ 
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MEMORANDUM FOR THE ACTING ASSOCIATE ATTORNEY G~RAL 

FROM, Isabelle Katz Pinzle~~ ~ 
Acting Assistant Attorney General 
Civil Rights Division 

SUBJECT: California's Failure To Comply With The Individuals 
With Disabilities Education Act Amendments of 1997 

The United States Department of Education (D.Ed) has 
requested that-we bring a lawsuit against the State of California 
to require it to comply with the Individuals with Disabilities 

· Education Act as amended by the Individuals with Disabilities 
Education Ac~ Amendments of 1997 (hereinafter referred to as the 
IDEA) and to make available a free appropriate public education 
to all eligible children with disabilities who are convicted as 
adults under state law and are incarcerated in adult correctional 
facilities. 

D.Ed has not completed all the prerequisites for referring 
the matter to us for a lawsuit. However, the State has made it 
clear that it will continue to refuse to provide services to this 
identified population. Below, we set·out in summary form, the 
strengths and weaknesses .of the case, especially in light of the 
relief that we seek. 

Statutory scheme 

The IDEA provides grants to states for the education of 
individuals (up to age 21) with disabilities. States must 
provide matching funds such that the States pay up t6 94% of the 
cost of the services provided. The IDEA and its implementing 
regulations have consistently required that a free appropriate 
public education be available to eligible children with 
disabilities, including eligible youth with disabilities in state 
adult correctional facilities. See 34 CFR §300.2(b) (4); 
Alexander S. v. Boyd, 876 F. Supp. 773, 800-801 (D.S.C. 1995); 
Donnell c. v. Ill. State Bd. Of Educ., 829 F. Supp. 1016, 1020 
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(N.D. Ill. 1993); Green v. Johnson, 513 F. Supp. 1016, 1020 (D. 
Mass. 1981). The IDEA Amendments of 1997 affirm this obligation, 
although, for youths 18-21, the obligation is now limited to 
individuals who were identified as having a disability or who had 
an individualized education program prior to being incarcerated. 
The amendments also allow states to transfer responsibility for 
providing these services from the state educational agency to the 
state • s corrections agency. §§ 612·(a) (1) (B), 612 (a) (11) (C) . 

For the State of California to be eligible for its $300 
million IDEA grant, it must demonstrate to the satisfaction of 
the Secretary of Education that the State has in effect policies 
and procedures to ensure that a free public education is made 
available to all children with disabilities residing within the 
state, including eligible children incarcerated in. adult 
facilities. The Secretary requires that states provide this 
assurance in writing. 

The IDEA has an enforcement mechanism under which, after 
notice and an opportunity for a hearing, the Secretary may 
withhold, in whol~ or in part, further pa¥rnents to the state of 
IDEA funds for failing to comply substantially with the Act. 
Alternatively, the Secretary may refer the matter- to the 
Department of Justice for appropriate enforcement action. § 616 
(a) . In situations where, as in California, the Governor has 
transferred the responsibility for ensuring that appropriate 
services are made available to eligible children in adult 
correctional facilities to the California Department of 
Corrections, the Secretary can take appropriate corrective action 
to ensure compliance; however, any withholding of funds is 
limited to the proportion of eligible children in prison to the 
overall statewide eligible population, § 616(c) (1). In 
California, it is estimated that this would be less than $1 
million of the $300 million award. A referral to the Department 
of Justice could lead to the filing of a lawsuit to seek specific 
performance. See United States v. Marion County School 
District, 625 F.2d 607 (5th Cir. 1980) cert. denied 451 U.S .. 
910(1981). The lawsuit would seek to require the State to make 
appropriate services available to eligible children incarcerated 
in the adult prisons. 

Facts 

California has never provided special education services to 
children in adult correctional facilities and at all times since 
the effective date of the Individuals with Disabilities Education 
Act Amendments of 1997 (June 4, 1997) has made it clear that they 
do not intend to provide such services to eligible children. 
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The State, however, at D.Ed'S request, did forward an 
assurance, signed by an official in the State's Department of 
Education. This assurance stated that "throughout the period of 
the grant award, all public·agencies in·the state will comply 
with all of the requirements of ... the IDEA Amendments of 1997, 
including ... the eligibility requirements of Section 612 of the 
Act, as amended." The state official represented that she had 
authority to make all of the assurances· above. However, a 
footnote in the assurance statement noted that the Governor had 
assigned the responsibility of ensuring compliance with the IDEA 
with respect to eligible individuals incarcerated in adult 
correctional facilit-ies to the california Department of 
Corrections ·ccDC). In a June s, 1997 letter to Secretary Riley, 
the interim director of the CDC notified D.Ed that CDC elected 
not to provide special education services tO eligible inmates in 
state prisons. 

On July 16, 1997, the Department of.Education forwarded to 
the state California's Federal Fiscal Year 1997 IDEA grant award. 
The state· was informed that "Acceptance by California of this 
grant award constitutes an agreement by the State to: ensure 
compliance with all requirements of the IDEA Amendments· of 1997, 
including the requirements that a free appropriate public 
education is available to all eligible youth with disabilities in 
adult correctional facilities .... " D.Ed also informed the state 
that because of its past compliance history and its current 
assurance statement, D. Ed wa·s imposing special reporting 
conditions. 

On July 24, 1997, Governor Wilson wrote to D.Ed that: 
"Because the condition reflects a dramatic misinterpretation of 

'the new IDEA law, California:rejects the condition and accepts 
the full grant in accordance'with,the terms of the grant award 
notification, minus the amount permitted under the IDEA to. be 
deducted when a state chooses not to divert special education 
services to convicted felons in state prison." The Governor's 
letter cited to legislative history which indicated that all IDEA 
funds could not be withheld for non-compliance, and only a small 
amount of funds could be withheld i.e., less than 1/4 of 1% in 
this case. The legislative history does not mention t~e referral 
process. 

It is our understanding that D.Ed is preparing a response to 
the Governor's letter. 
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Strength~ o~ the case 

The primary strength of the case lies in the fact that the · 
eligibility requirements of the IDEA require recipients to ensure 
that·a free public education is made available to all children 
with disabilities residing within the state/ including children 
with disabilities who, in the educational placement prior to 
their incarceration in an adult correctional facility, were 
identified as being children with disabilities or had 
individualized education programs. California cannot choose to 
accept the grant award and not ensure that the services will be 
made available. Neither California.nor the Secretary can modify 
the terms of the statute. California has declared its open 
intention to defy that requirement. 

Second, California has accepted the award and we anticipate 
that it will draw, or has drawn, on the available funds. . 
California was aware of the conditions imposed on the grant, and 
that acceptance would be treated by D.Ed as an assurance of 
compliance. 

The 1997 amendments provided for the first time under the 
IDEA the authority to refer the case to the Department of Justice 
for appropriate enforcement and requires the Secretary to take 
appropriate corrective action to ensure compliance. Specific 
performance is such a remedy. 

Weaknesses of the case 

The main weakness of the case lies in the remedy we seek, 
which is to enforce an agreement that California will cl~im it 

. did not make. Our suit for specific performance is based on 
California's assurance that it will provide the services required 
by the IDEA and its acceptance of the grant, with knowledge of 
the conditions set out in b.Ed's July 16, 1997 1 letter. The 
written assurance provided by· California is somewhat ambiguous, 
and it is not clear that the signer of th~ assurance actually had 
the authority to commit the Department of Corrections. In all 
events, the state will most likely claim that the assurance was a 
limited one. 

Indeed, because of the language of the assurance, D.Ed felt 
it necessary to send the July 16, 1997, letter informing the 
state that acceptance of the grant award constituted an agreement 
that the ·state would ensure that the appropriate services at 
adult correctional facilities would be made available to eligible 
children. California did adcept the grant, but claims to have 
done so on its own terms, rejecting D.Ed's conditions. 

Q E. slo£~~;"''··~--·\. 
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Thus, while there is. certainly a. case for. recoupment· of. 
funds, (which in any event, California is willing to forgo). there 
remains a question as to whether California has agreed, either in 
its assurance or acceptance of the grant, to comply with the 
applicable law with regard to providing special education·and 
related services to eligible children with disabilities convicted 
as adults under state law and incarcerated in adult correctional 
facilities. 

California also cites the legislative history of th~ 
Individuals with Disabilities Act Amendments of 1997, and 
particularly portions of Senator Boxer's colloquy with Senators 
Harkin and Jeffords regarding the treatment of those with 
disabilities who are convicted as adults and incarcerated iri 
adult prisons. That exchange indicates that if California does 
not provide special education services in prisons, it stands to 
lose only one-fourth of 1 percent of its allotted share, and 
would no longer face the possible loss of 100.percent of its IDEA 
award. However, the exchange addresses only what the Secretary 
could withhold, and.does not address what remedies could be 
pursued upon referral to the Department of Justice for 

.. appropriate enforcement action. 

As we read the IDEA, if California s·atisfies the eligibility 
requirements and ensu~es that it will serve all eligible . 
children, the potential loss of funds is limited -- probably less 
than $1 million. However, D.Ed does not have to withhold further 
funding, but can elect to refer· the matter to the Department of 
Justice. Of course, if California does not meet the eligibility 
requirements, it is not eligible for any funding. 

The question comes down to this: whether under the IDEA and 
as a matter of contract law, California can, by offering to 
renounce or return the portion of the federal grant earmarked for 
this particular segment of the population, relieve itself of the 
legal responsibility to serve that population. We believe that 
there is a good argument that it cannot, but prevailing in 
federal court will be difficult. 
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THE WHITE HOUSE 

WASHINGTON 

This memo lists names that a) White House staff will suggest 
to serve on the Board of Directors and the five Task Forces for 
the upcoming Service Summit in Philadelphia, and b) those 
names alieady proposed by the organizers of the Summit. 

While Counsel advises that you cannot appoint people to these 
entities, the White House is able to suggest names for 
consideration. 

Before making our suggestions, Sylvia, Bruce Reed and Steve 
Silverman are interested to see if you have any thoughts about 

the names. 

It is possible that the organizers may announce these names 

tomorrow. 

PhilCapl~( 

GopiL"d 
M ct-ltltt ( vv J 
j2..-ee4 . 

SilvtvlMCXM 
Sowrwc! 
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THE WHITE HOUSE 

WASHINGTON. 

\ , . March 24, 1997 

~NDUM FOR THE ~ENT 
THROUGH: SYLVIAMATHEW~ 
FROM:· BRUCEREED0!L 

STEVE SILVERMA~ 
STEF ANIE SANFORJJ7) 

SUBJECT: Names for Consideration for Service Summit Involvement 

As you know, planning for the Presidents' Summit for America's Future is well underway. The 
goals ofthe summit will be implemented by a 501(c)3 corporation known as "The Partnership" 
and five advisory task forces, reflecting the five key objectives of the summit: Mentoring, Safe 
Spaces, Health, Marketable Skills and Youth Service. White House Counsel advises that while 
you cannot appoint people to the board of directors or the task forces, it is appropriate to 
suggest names for consideration for these entities. 

· ·Attached for your review are names collected from numerous White House sources for the 
Partnership to consider. We will forward suggested names in an appropriate manner. 

Documents attached: 

• A list of suggested names for potential board membership; 

• A summary chart of White House recommendations by task force; 

• Task force rosters, divided into two parts-- the names with bullets are those 
already elected by Summit organizers outside the White House; names without 
are those to be suggested by the White House. 

cc: ERSKINE BOWLES 
KITTY HI GG INS 
DAWNCHIRWA 
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PROPOSED BOARD OFDIRECTORS 

Founding'Mernbers of Board 

• 
• 
• .. 
• 
• . . 

Colin Pow~ll, Chair 
Henry Cisneros, Vice Chair 
Ray Chambers . 
Rick Little, President, International Youth Foundation · 
Bob Goodwin, President, Points of Light Foundation 
Billy Shore, President, Share our Strength 
Bill Millikin, President, Communities in Schools 
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TO: 

FROM: 

DATE: 

Bruce Reed 
Elena Kagan 
Steve Silverman 

· . . cca/ 
Diana Fo~u~J\ 

February 28, 1997 

'Attached is a scary paper I just got from the Corporation, with lots of names attached to task 
forces. I am trying to find out how far along in the process these names are, but I will yell at them 
if they are anything other than the Corporation's own ideas. 
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~ ;u \f . ""( PROPOSED TASK FORCE FOR GOAL 5 

\ ' ' . ' 

'-Co-~_hairs . . · 
· · · ROsa beth Moss Kanter, Harvard Business School 

. Tim Shriver, Special Olympics 

Vice Chairs 
Alan Khazei, CiLy Year 
Shirley Sagawa 
Phillip Wu, AmeriCorps Alum 
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MEMORANDUM FOR THE P~IDE~;' !ll·t'\tl\...~e~~ 
FROM: SYLVIA MATH .. 1J-RUCE REED, AND STEVE SILVERMAN ,- " 

. SUBJECf: National Service Summit ~ *~ 
~ ~hed is ~memo from Benjami~ Barber on the NationOt Service Su~t~, Ben ~CM.! . 
......_~ artlculates_his concern ~out ensunng that the concept ofseiVJ~e (not s1mpl!' V?lunteensm) 1s · ~ ..... 

·N preserved m the Sumrri.lt. He also expresses that we need to budd up Amencorps and the concept , = 
of service in the time leading up to the Summit.. We agree with Ben on these objectives. ~ 

We rece~tly sent a memo (which is attached) to Erskine Bowles outlirting some of the steps we~ 
taking to ensure that service and your signa!tJre program Americorps are an anchor of the summit. 
Since then, a few other steps have taken place which are summarized below. Please let us know if 
you have other thoughts. 

/ . Establishing a Summit decisioit~makhig process where the WB is involved. 

~' ~ . Erskine h.;. called General Powell and set up a· meeting during the week ofMarch 10 with 
-. ~ -"" f ~ him, Ray Chambers, Harris Wofford, the Summit's CEO and others to discuss where we 
n~ ~-~ stand and establish an inClusive process for decision making. In this meeting, Erskine will 
~ ~ q_r C('tf discuss: I) the substance of the Summit; 2) message and communications; 3) attendance; 

-~ 4) principal participation; 5) logistics; and 6) post summit follow-up. 

• We are establishing a working group which will hold conference calls twice a week where 
decisions are made. Steve Silveiman and Diana Fortuna, who works with Bruce, will 
participate on the calls for the WH. 

Staying on top of the Summit within the Administration. 

• Bruce and Steve call weekly interagency meetings where they track the process of the 
Administration efforts on the Summit. 

• Bruce also calls a WH interdepartmental meeting where he and Steve ensure that WH 
processes are fully integrated, and we act on ideas. For example, Communications 
participates in the meeting so that we can focus on the message ofyour pre-Summit events. 
Also at this meeting, Marcia posts us on Mayor Rendell and'the Philadelphia front, as well 
as the participation of state and locals. The First Lady's office participates as well. 
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• Steve is establishing a relationship with the CEO ofthe Summit, Stuart Shapiro, much like 
~~//he did with the people from the Atlanta Mayor's office ·during the Olympics. · 

• WH meetings are being held with Leslie·Dach and Michael Deaver who were hired to 
handle the communications effort. 

This week, General Powell may announce a series of task forces that will follow up on the 
work of the Summit. We are working to ensure that the membership of the task forces 
reflects your priorities. 

Planning Pre-Summit investment of Principals' Time. 

• We are gath~ring event ideas for you and the other principals as a lead up to the Summi~. 
These ideas include events that are not time intensive, such as greeting Americorps 
~Q}un"feers on the tarmac on some of your trips. We hope to present these ideas to you 
soon. = 

Staffing Americorps. 

• In a related matter, Bob Nash, Bruce d Sylvia Mathews are working with Harris Wofford 
on the positions of COO and Director o ericorps. 

. ~ 

/ 

cc: 

Doug Sosnik 

attachment 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: 
Subject: Latest from Silverman to Sylvia on summit FYI 

Not sure if you're interested in all this detail, but since it's to Sylvia .... 
---------------------- Forwarded by Diana Fortuna/OPD/EOP on 03/10197 11:17 AM -----------------"-------~-

·;·_ :; .·. ·,.·· , .. · ·.·: st~'ph~n:'s: ~~i~~~r~~~ >> 
:I ... ·03J.o7IS7 os:zj:oo:priA: ... · · .. < •. ·. 
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Record Type: Record 

To: Sylvia M. Mathew~/'VvHO/EOP 

cc: Diana Fortuna/OPD/EOP, Katherine. Hubbard/WHO/EOP 
Subject: Summit 

Let's catch up tomorrow, if you'd like on service summit. 

I. Just talked to Powell's guy, Col. Smolin, re: next week. Meeting is set for Thursday 11 am 
here in Roos. Room. Carole Parmalee and I spoke earlier. Harris: not available that day, but we 
should still go forward. Henry is all set. Should we brief Erskine Wednesday? 
II. Smolin and Stuart are ame.ndable to weekly Thursday meetings atthe ·Staff level. Also, 
amenable to weekly Tuesday conference calls at staff level. Maybe 1-2 Poweii-Cisneros-Bowles 
meetings be.fore the summit. 
111. Diana, Eli, Bibb and I met to review communications/scheduling options. We will work up 
a plan by early next week with ideas for the lead-up and the Summit itself, share with Eli and then 

IV~ Key Issue: Staffing. We think that we should: 

A) have several Administration people working at the Summit with Stuart: These could be agency 
people "on assignment" (I think that's the right personnel term) or detailed. This would help us be 
as helpful as possible to the organizers (among other reasons). 
8) have Henry request to have 1-2 people at the Summit. Powell has done all the hiring at this 
point. Henry should have someone/two inside. . 
Cl have several detailees or assignees (or whatever the right personnel term is) go over to 
Americorp from the Administration. They need help over there. It must be very overwheming. 
Constituencies, commitments, press, logistics, et al. How does this. sound? 

Let's talk tomorrow, if you'd like. Just call or page . 

. ~ 
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THE WHITE HOUSE 

WASHINGTON 

January 22, 1997 · 

MEMORANDUM FOR THE PRESIDENT 

FROM: Bruce Reed 

SUBJECT: Summit on Service 

Before we agree to hold a White House event to announce the Philadelphia summit on 
citizen service, you should review the attached memo from Harris Wofford, which spells out what 
the summit is designed to accomplish and what will follow from it. Recent developments in 
Wofford's negotiations with Ray Chambers, the co-organizer who represents Bush's interests, 
have caused some concern. In particular, concerns have been raised about the long-term effort 
that will come out of the summit, and Colin Powell's role in it. The summit may still be the right 
t~ng to do for the country, but we should go into it with our eyes wide open. 

I. Background 

The Wofford memo outlines the basic purpose of the summit-- to raise the profile of 
volunteer service -- and its potential benefits to Americorps and to the Administration. He 
believes the summit will restore bipartisan support for service, give you another platform to 
advance the ethic of service, and produce tangible commitments from corporations and service 
organizations to expand their efforts .. 

The structure and content of the summit have changed repeatedly in recent weeks, and 
remain under negotiation. Erskine and Wofford had a conference call this morning with Ray 
Chambers, who informed us that he intends to raise $100 million for a non-profit to oversee the 
summit and follow-up, and that Powell has agreed to be general chairman of the whole enterprise. 
Chambers had Bill Bradley in mind as vice-chair, but was open to other names instead. (Erskine 
suggested Henry Cisneros). Chambers said that Powell plans to make service and the follow-up 
to the summit the central focus of his life over the next few years. Because the magnitude of the 
effort was news to us (and apparently, to Wofford), Erskine told Chambers that he needed to 
think about it before committing to any announcement. 

II. Options 

There is general agreement that the summit, and Powell's involvement, could be a boost 
for the idea of service. The question is whether we can define the summit and Powell's role in a 
way that does not inadvertently hand Powell a well-funded political platform or bless something 
that might go on to eclipse Americorps. 

CLINTON LIBRARY PHOTOCOPY 



One option is to downplay our involvement, and let Wofford and Chambers announce the 
summit themselves,· with no guarantee that we 'II participate. That would reduce press interest in 
the event, and let us play it by ear over the next three months. If the. effort catches on, we could 
align ourselves with it, but we would not rush into a project that could eclipse our own efforts. · 
The risk of this course is that Powell-- and Bush-- might drop out entirely, and make it more 
difficult for the summit to succeed in raising the profile of service. The alternate risk is that 
Powell and Bush might go forward without us, and get all the credit. · 

. . ·.. . 

A second option is to insist on giving Cisneros a strong, though not necessarily equal, role 
in the project (e.g:, vice-chair). Cisneros would vigorously prot~t the Administration's interests, 
and together, Powell and Cisneros would send a powerfuf signal about service as a way to 
strengthen community. We could also insist that you and Bush serve as honorary co-chairs, that 
the summit be called "The Presidents' Summit on Service," and that the CEO of the non-profit be 
someone we can trust. With the right launch, either in a White House event or the State of the 
Union, you could make it clear that Powell and Cisneros were both part of a broader, 
Administration-backed effort. We might still run the risk that Powell might use this as a launching 
pad, or that this effort would detract attention from Americorps. 

A third, high-risk option is to play hardball, and insist thatCisneros have an equal role to 
Powell's. Having an equal counterweight to Powell clearly would serve the Administration's 
interests. If this effort is as ambitious as Chambers makes it sound, and Powell plans to make it 
the major focus of his public life, he might decide not to walk away. But Powell no doubt has a 
host of other offers to choose from, and Chambers believes he would walk (and Bush might go 
with him). 

TheVice President's office has no strong preference among these options. Ron Klain says 
that from their standpoint, the question is not so much about Powell-~ who will be part of the 
landscape in any case -- as it is about whether this enterprise will hefp Americorps or subsume it. 

. . If we do proceed with an announcement, we would envision an East Room ceremony 
Friday afternoon, with you, the Vice President, President Bush, Powell, and Cisneros speaking to 
an audience of service enthusiasts. 
reschedule for another day. 

Bush is available Friday, but would also be willing to . 
<:,_S\0ENr7;;-~. 

«.~ ( \ 
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• ARMS Email System 

READ:UNKNOWN 

Michelle Crisci ( CN=Michelle Crisci/OU=WHO/O=EOP ( WHO ] ) 
READ:UNKNOWN 

Sara M. Latham ( CN=Sara M. Latham/OU=WHO/O=EOP ( WHO ) ) 
READ: UNKNOWN 

TEXT: 
Please let us know if any of you have any additional thoughts or comments 
on the list that follows. 
---------------~------ Forwarded by Richard SocaridesiWHO/EOP on 01/12/98 
10:43 AM ---------------------------

Beverly J. Barnes 
01/12/98 10:31:11 AM 

Record TyPe:. Record 

To: Richard Socarides/WHO/EOP 
CC: 
Subject: Candidates for Race Initiative Communications Director 

Following is a list of names that have been· suggested to us for this 
position.· We will start contacting these people later today in hopes of 
interviewing this week. 

Please let me know if you have any thoughts about any of these candidat~s · 
or if you have other names to suggest. Our goal is finish the first round 
of interviewsby Friday. Thanks for your help. 
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Please let us know if any of you have any additional thoughts or comments 
on the list that follows. 
---------------------- Forwarded by Richard Socarides/WHO/EOP on 01/12/98 
10:43 AM ---------------------------

Beverly J. Barnes 
01/12/98 10:31:11 AM 

Record Type: Record 

To.: Richard Socarides/WHO/EOP 
cc: 
Subject: Candidates for Race Initiative Communications Director 

Following is a list of names that have been suggested to us for this 
position. We wi·ll start contacting these people later today in hopes of 
interviewing this week. 

Please let me know if you have any thoughts about any of these candidates 
or if you have other names to suggest. Our goal is finish the first round 
of interviews by Friday. Thanks for your help. 
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