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' MEMORANDUM TO SECRETARY RILEY
FROM:  Judith A, Winsto

RE: Helms v. Picard

The Solicitor General has sent us a draft of a letter that would go from the
Attorney General to the Senate Legal Counsel setting forth the Department of Justice’s
(DOYJ) justification for not filing a petition for certiorarj in the Supreme Court in Helms v.
Picard (copy attached). This letter is also intended to affirm DOJ support for the
proposition that the Title VI program is facially constitutional and may be
constitutionally applied throughout the country. Although the letteris a well-written
explanation of the reasons why the Solicitor General does not want to file a petition in
this case, it does not present the legal arguments that could and would be made in favor
of the constitutioniality of the program and it minimizes the significant practical problems
that would result if the decision of the Fifth Circuit is left in place. Also, as a public
staternent of the Federal government’s position on this matter, the letter also likely would
undercut efforts by other parties to file a petition for certiorari and would undermine our

_ relationship with the private school community. These are the very issues that were of

~ primary concern to you during your meeting with the Solicitor General on Monday.
Because of the respectable legal arguments that could be made in this case and the
significant practical difficulties that would result from not filing a petition, we believe
that in spite of the Solicitor’s strong view that a petition should not be filed, you should
continue to recommend that a petition for certiorari be filed in the Supreme Court in this
case. '

We believe that the draft letter does not address objectively the legal merits of the
case or present a realistic strategy for an eventual favorable ruling from the Supreme
Court in several respects: '

1. The letter gives little, if any, weight to the Ninth Circuit decisionin Walker v,
San Francisco Unified School District, which upheld the provision of similar Chapter 2
services to children in private sectarian schools. The letter mentions the Ninth Circuit’s
decision in Walker only to note that the Fifth Circuit disagreed with Walker in rendering
its decision in Helms. ' :

5. The letter does not mention the requirement that Title V1 (and formerly
_ Chapter 2) funds used to provide services for the benefit of private school children must
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supplémént, and not supplant, funds that would have otherwise been spent 1o provide

2, servi/;;es for these children (and that Title VI therefore does not relieve private sectarian
4/,) schools of any costs that they would otherwise have borne to educate their children).
\\\ _The supplement, not supplant provision in Title I influenced Justice O'Connor's favorable

=" opinion in the Agostini v. Felton case.

3, In asserting that the record in Helms is too unfavorable to support a petition for
_certiorari, the letter emphasizes that monitoring visits by the LEA had revealed that some
services provided for the benefit of private school children were not secular, neutral and
nonideological. These services were recalled from the schools in question. We believe, '
therefore, that this is a positive indication that adequate safeguards (in this case,
" monitoring) can prevent the diversion of services to religious school purposes and were:
in place in Jefferson Parish. (We have recently issued guidance to strengthen monitoring
and increase safeguards.) - ' ‘ -

4. The letter indicates that the DOJ would not be filing a petition for certiorari, in
part because of the belief that a more favorable record could be developed in another
challenge to Title VI. However, there is no other challenge to Title VI on the horizon.

5. The letter asserts that a petition for certiorari would “have a highly abstract
quality,” because it would ask the Supreme Court to approve a program that no longer
exists in the form in which it was challenged (i.e., the program no longer authorizes the
purchase of all of the kinds of equipment that were then allowable under Chapter 2).
However, the old program, like the new Title VI program, provided loans of computer
equipment and library materials. Thus, if the Supreme Court did approve the program, its
approval would seemingly cover the kind of equipment currently allowable under this
program (computer hardware) and other related programs.

We also believe that the draft letter understates the practical difficulties of
implementing the Fifth Circuit’s decision in several ways:

1. The letter states that other program activities and services allowable under
Title VI can be provided for the benefit of private school children (such as services to
improve higher-order thinking skills or to combat illiteracy). However, the Joaning of
computer equipment and library books currently constitute the vast majority of Title VI

services for private school students. In addition, the Department’s Title VI program
officials have indicated that because of the limited amount of funds available for services
for private school children, the most effective use of these funds is the purchase of
instructional materials and equipment (computer hardware) and that it would be difficult
to provide equitable services through other means in many instances.

9 The letter states that the only effect of the Helms decision is “to place a few
restrictions™ on how the LEA (Jefferson Parish) may use its Federal resources. However,
the decision completely precludes the placement of computer equipment and library
books in sectarian schools (at least without public school personnel being present), and it
does not mention the disruption likely to occur in removing from the private schools the -
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equipment and library books that were lent under the Chapter 2 program. Furthen'nore

-~ the decision would have to be followed fiot only in Jefferson Parish, but in the entire Fifth
Circuit (Texas, Mississippi and Louisiana). You should note, of course, that if the case
goes to the Supreme Court and is lost, we may be faced with these difficulties in school
districts all across the country.

3. The letter suggests that it may be possible, even under the Fifth Circuit’s
decision in Helms, to continue to place instructional equipment on private school
premises, but only if actual instruction on the equipment is provided by public school
teachers. While this may be a legally permissible option even under the Fifth Circuit’s

~ decision, this type of program would be. 51gn1ﬂcantly more expensive and probably is not
- arealistic option in most instances.

The draft letter also ddes not address the underlying fact that these types of
services have been provided for private school students under Title VI and predecessor
statutes virtually since the inception of the Elementary and Secondary Education Act in
1965. We have been defending these programs in htlgatlon since 1985. To fail to seek
certiorari now on this issue would be viewed as a retreat in our support for services for
private school students especially since our view prevailed in another circuit court of
appeals (suggesting that in spite of the strong reservations of the Solicitor and his legal
counsel there is a respectable legal argument supporting a petition for certiorari).
Moreover, a failure to ask for Supreme Court review could seriously damage the positive
relationships with the private school community that have been developed in recent '
years. Also, because intervenors (representing private school students) are likely to file a
petition for certiorari, we would be in the uncomfortable posture of opposing their efforts
in this case. Finally, the references in the draft letter to further guidance and possibly
regulations restricting the manner in which Title VI services can be provided for private
school students may further upset private school officials.

~ For all these reasons, we believe that you should continue to recommend that a
petition for certiorari be filed in the Supreme Court in this case. If you decide to accept
this recommendation, your views should be shared with the Solicitor as soon as possible.
The deadline for filing a petmon for certiorari is Apr1l 13.

. A
Aqya
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Memorandum

Squ ect ) _ . Date '
Helms et al. v. Picard et al., No. March 5, 1999
97-30231 (S5th Cir. Aug. 17, 1998) ' o

To From

The Sclicitor General ’ ‘ ) Paul'R.Q.'Wolfson

TTME

A petition for a writ of certiorari would have to be filed by
april 13, 1999. No extension is available for certiorari petitions
in cases from the Fifth Circuit. SR

RECOMMENDATIONS
The Department of Education recommends certiorari.

Recommendations are expected from the Civil Division and the .
 Office of Legal Counsel, but have not yet been received.

Although the issue is close, I recommend NO CERTIORARI.
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i be lent to -

STATEMENT

1. This is an Estabiishment Clause challenge brought to the

~application in Jefferson Parish, Louilsiana, of what is now 20

U.S.C. 7351 (b) (2), part of Title VI of the Elementary and Secondary»
Education Act of 1965; as amended by the Improving America's
Schools Act of 1994. The provisions under challenge here were
previously part of Chapter 2 of the Elementary and Secondary
Education Act of 1965, which was comprehensively revised in 1994,
and the program is referred to in the decisions below as Chapter 2,
because the challenge was brought to the program in its previous
incarnation. I will continue to refer to the program as Title VI,
however, because the decision whether to seek certiorari depends in
large part on the practical effect of the decision on the future
implementation of the program as it exists under current law.

~ Title VI was enacted in 1994 as part of a comprehen51ve
federal education statute. It provides federal financial
assistance in block-grant form to state education agencies (SEAs)
and local education agencies (LEAs) to be used in "innovative
education program strategies.” The federal funds may be used for
eight different kinds of programs, specified at § 7351(b),
including such matters as professional teacher development in the
use of technology, adult-literacy programs, "special education"
programs, and gifted-and-talented programs. = There is no
requirement that a LEA receiving federal funds use the funds for
all these kinds of programs; rather, the LEA can design its own
program, as long as it falls within ome or more of the eight
categories that are eligible for funding. - Further, both the
statute and Education Department guidance on Title VI emphasize
flexibility, with the LEA's choice to be as unencumbered as
possible by dictates from the federal and state governments.

Title VI requires that private, nbnprofit schools, including
religious schools, be allowed the opportunity to participate in the
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jbenefits of the program.! Any LEA that receives federal funds,
"after/ consultation with appropriate private school officials,

shall provide for the benefit of such children in such schools
~g&Cular, neutral, ~and nonideoclogical services, materials, and
equipment * * * as will assure equitable participation of such
children in the purposes and benefits of this subchapter." 20
U.S.C. 7372(a) (1) . Expenditures on children in private, nonprofit
sechools "shall be equal (consistent with the number of children to
be served} to expenditures for programs” in publlc schools 20
U.S.C. 7372(b)

aAll Title VI funds must remain under the control of a public
agency, and if those funds are used to purchase equipment and
materials to be provided to a private school, title to all such
equipment and materials must remain with the public agency. 20
U.S.C. 7372(c) (1). Thus, Title VI permits only the loan, and not
the outright gift, of equipment or materials to a religious school:
Further, funds received by a school authority or school, whether
private or public, must be used only to supplement the level of
funds that would, in the absence of federal funds, be made
available from non-federal sources, and in no case may such funds
be used to supplant non-federal funds that would otherwise be
available. 20 U.s.C. 7371(b). If an LEA elects to provide
services (rather than equipment or materials), such as teacher
training, to a private school, then any such services must be
provided either by a public agency or by a contractor who is
independent of a private school and any religious organization. 20
S U.S.C. 7372(c) (2). ‘

Until very recently, the Department of Education had only very
limited regulations and published guidance on the participation of

* Actually, as the statute puts it, children enrolled in
such private schools must be allowed to receive the benefits of
the program, see 20 U.S.C. 7372(a) (1) .  The concept of the
children, rather than the school, receiving the benefits of Title
VI programs cannot be taken too literally, however, because Title
VI permits funding for such matters as teacher-training. All
educational programg in a sense are intended for the benefit of
the children, but it would be unrealistic in Lthis case to argue
that the public agency provides benefits directly to the
children; rather, the LEA lends the private schools resources to
assist them in giving educatlonal beneflts to children enrolled
in their schools
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Z, privaté school students in Title VI, consistent with the empha51s
\xh on flexibility and local control. The regulations largely restate
et HE statutory requirements that children at private schools be
permitted to participate in the program on an equal and equitable
basis with children at public schools, 34 C.F.R. 299.7(b), that
services obtained with federal funds must supplement, not supplant,
services that  the private school would otherwise provide their
schoolchildren, 34 C.F.R. 299.8(a), and also that the public agency
must keep title to all property and equipment used for the benefit
of private school children, 34 C.F.R. 299.9(a). In addition, the’
regulations require that the public agency "ensure that the’
equlpment and supplles placed in a private school * * * are usedy
only for proper purposes of the program." 34 C.F.R. 299.9(c) (1).
Until recently, however, the Department has never issued detalledj
guidance as to how LEAs are supposed to ensure that such equipmen
- and” ouppllcs are used only for "proper purposes, " and in practicald
: effect it has been up to each LEA to determine how that should besd
done%

g

W

2. One of the purposes for Wthh Title VI funds may be used
is to finance -

- programs for the acquisition and use of instructional and
' educational materials, 1including library services and
materials (including media materials), assessments, reference
materials, computer software and hardware for instructional
use, and other curricular materials which are tied to high
academic standards and which will be used to improve student
achievement and which are part of an overall education reform

program(.]

20 U.s.C. 7351 (b) (2). Although that provision%sounds very open-
ended, in practlcal effect it refers to . ( jcbmputer hardware and :
‘software, and (B) library materials %(including library books and
reference books, whether in traditional format or in new, computer-
usable format, such as CD-ROM)., Other forms of "instructional ,
equipment, "  such as slide projectors, video projectors, tape
players, television sets, and the like, were formerly eligible for
funding under the old Chapter 2 (and therefore were at issue when
this case was initiated and litigated), but are no longer covered
under Title VI, as enacted and revised in 1994, which reStrlCted to
a con51derable degree the kinds of instructional eguipment that
could be lent to private schools under this program. This case,
therefore, was litigated largely about kinds of instructional
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7 ‘equipment that, under the statute, may no longer be provided to
Qy  privagé schools (or indeed public schools) . : |
h;&\ — f.*‘f/ ) . . ' . ) )
' This case involves the implementation of the predecessor
provigsion to § 7351(b)(2) . in Jefferson Parish, Louisiana. For

fiscal year 1986-87, the Parish received just over $660,000 in
federal Chapter 2 (now Title VI) funds. About 32% of that, or
$215,000, went to fund programs at private schools, and one may
assume that the great majority of those were religiously affiliated
schools. Of that amount, in turn, about $95,000 went for library
materials, $16,000 went to "local improvement programs,"” and the
rest (about $100,000) went to purchase instructional equipment for

_use at private schools. As explained above, however, most
instructional equipment is no longer covered by the program, and
only computer equipment can now be purchased.”

No money was ever transmitted to a private school by Jefferson
Parish. Rather, the LEA purchased the equipment and then sent it
(on loan) to the private schools. The LEA, not the Department of .
Education, is responsible for monitoring the implementation of
Title VI programs at private schools to make sure that the schools
comply with the statute (including the statutory requirements of

-secularity and neutrality), and until recently the Department has
not required anything specific in the way of monitoring. In the,
particular case of Jefferson Parish, apparently, the LEA
encourages, but does not require, private schools to sign pledges
that they will ‘use the materials only £for secular uses.
Occasionally, perhaps ouce every two years, officials of the LEA in
Jefferson Parish make on-site visits to private schools to monitoz.
actual use of the equipment and materials. Materials containing
content, such as library boocks and reference material, are usually
chosen from pre-approved state lists (from which the public schools
also get their materials) and screened by the LEA, at least
guperficially, to ensure that Lhey are secular, neutral, and

’ The evidence in this case indicates that “"the
instructional materials purchased with Chapter 2 funds during
1986-87 and loaned to nonpublic, parochial schools in Jefferson
Parish includes the following kinds of items: filmstrip

~ projectors, overhead projectors, television sets, motion picture
projectors, video cassette projectors, video camcorders,
computers, printers, phonographs, slide projectors, etc." 151
— F.3d at 368.  Except for computers, most of these may no longer
be provided under Title VI. '

CLINTON LIBRARY PHOTOCOPY



STaTIAL
o g |
% |
3 ] . .
197 e
nonideg%ogical, as required by the statute. Nevertheless, ' the

systew is mnot foolproof, and at one point, the LEA had to recall
_191books from religious school 1libraries because thev were
inappropriate for funding under Chapter 2. See 151 F.3d at 368.
3. Plaintiffs brought suit against the Secretary of
Education and local school officials to challenge the
constitutionality of Title VI, as applied in Jefferson Parish.?
Plaintiffs relied heavily on Meek v. Pittenger, 421 U.S. 349, 362-
366 (1975), and Welman v. Walter, 433 U.S. 229, 248-251 (1977), in
- which the Supreme Court invalidated state statutes that authorized
public authorities to lend instructional equipment (other than
textbooks) to private schools (including religious schools), and
(in Wolman) to the parents of students attending such schools. The.
government attempted to distinguish those two cases on two bases:
first, the statutes invalidated in Meek and Wolman furnished
assistance only to private schools, whereas Title VI covers both
private and public schools, and second, Title VI involves only
supplementary assistance, and may not be used to supplant funding
that schools would otherwise provide themselves.

) The district court initially struck down the program, but then
reversed itself, and granted summary judgment for the defendants.
The district court followed the Ninth Circuit's decision in Walker
v. San Francisco Unified School Digtrict, 46 F.3d 1449 (1995),
which had upheld a similar Title VI/Chapter 2 program, and which
had concluded that the holdings of Meek and Wolman did not govern
because (the Walker court opined). the Supreme Court had abandoned
the jurisprudential basis of those decisions in favor of a
principle requiring  only neutrality as between secular and
religious educational institutions in the provision of government
benefits to education. The district court alsc observed that, as
in Walker, : '

* Also at issue in this case was the constitutionality of
Louisiana's special education statute, under which public school
employees provide special-education services on the premises of
both public and private schools. The program is very similar,
although perhaps not identical to, the federal Title I program
recently upheld by the Supreme Court in Agostini v. Felton, 521
U.S. 203 (1997). PBased on Agostini, the court of appeals upheld
the program. See 151 F.3d at 350-365. That issue does not
— involve the federal government, and will not be further discussed
in this memo.- ' '
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?92 library books and other instructional equipment are
JBPrescreened and title remains with the public agency. Most

=== parochial schools sign a pledge agreeing not to use the

Chapter 2 materials for religious purposes and the Chapter 2
coordinator makes yearly monitoring visits to the nonpublic
‘schools.® In addition, the State makes monitoring visits
every two years to the nmonpublic schools. Finally, employees
of a public agency provide the Chapter 2 services and no money
is directly paid to the parochial schools. The Court follows
Walker and finds that these controls are sufficient to prevent
Chapter 2 benefits from being diverted to religious
instruction. ' ' -

4. The court of appeals reversed, and struck down Title
VI/Chapter 2 as applied in Jefferson Parish. 151 F.3d at 3€7-374.
The court rejected the Ninth Circuit's conclusion that Meek and

Wolman were no longer good law. The court of appeals-stated that

the Supreme Court "has instructed us confusingly," but nonetheless
it concluded that "Meek and Wolman have squarely held that what the
government 1s attempting to accomplish through Chapter 2, it may
not do."- Id. at 371.  Furthermore, the court observed, "[n)Jo case

- has struck down Meek or Wolman," and the Supreme Court has

instructed that the courts of appeals may not anticipate the
Supreme Court's overruling of one of its own decisions, but must
continue to follow any squarely controlling Supreme Court
precedent. Ibid.

Meek and Wolman, the couft found, were directly on point:

~ Those cases and others draw boundary lines based on the "character

of the aid" that is provided to religious schools. 157 F.3d at
372. Thus, it summarized, under the Supreme Court's decisions in

this area, a public education authority may provide purely secular

textbooks to religious-affiliated schools -- in part because the
secular content of such textbooks can be readily determined in
advance -- but nometheless other materials, including secular and

ancillary instructional materials such as maps, globes, and wall
charts, as well as instructional equipment such as slide
projectors, may not be so provided. Ibid. The court of appeals
suggested that the Supreme Court's decisions in this area are not
readily harmonized, but it emphasized that the overarching theme of

: The court of appeals' opinion, however, indicates that

the LEA monitors the schools only once every two years. 151 F.3d

at 368.
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those decisions is that the Establishment Clause concern turns on
the specific kind of aid that is provided to a religious school,

.._and-not on the neutral or non-neutral reach of the program offering

benefits (i.e., whether the state offers benefits only to religious
schools, or to all educational institutions, religious and

~secular). Thus, for example, the court of appeals noted that in

Committee for Public Education and Religious Liberty v. Regan, 444
U.S. 646 (1980), even though the Court upheld financial assistance
to religious schools in testing and grading standardized tests, the
Court also reiterated that Meek does bar the loan of instructional
materials to religious schools. See 157 F.3d at 373.

- The court also rejected the Walker court's effort to
distinguish Meek and Wolman on the ground that the statutes at
issue in those cases provided for assistance only to private
schools (mostly religious schools), and not also public schools,
whereas Title VI gives assistance to both private  and public
schools. That point cannot be dispositive, the court stressed,
because the statutes at issue in Meek and Wolman were designed with
the specific purpose of providing equitable benefits to both public’
and nonpublic schoolchildren; there was no need for the statutes to
provide assistance to public schoolchildren because they. were

- receiving the instructional materials anyway, under the general

provisions for public education. "Thus,'the‘percentages [of aid
that flowed to religious schools] discussed in Meek and Wolman were -

completely irrelevant to the comstitutionality of the programs at =~

issue there, as was the fact that the general aid programs might
have been implemented by two separate statutes." 157 F.3d at 373.

In addition, the court rejected the suggestion that Agostini
v. Felton, 521 U.S. 203 (1997), eradicated the force of Meek and
Wolman. "Agostini does, it is true, discard a premise on which
Meek relied - i.e. that '[s]lubstantial aid to the educational
function of [sectarian] schools ... pnecessarily results in aid to
the sectarian school enterprise as a whole.' But Agostini does not
replace that assumption with the opposite assumption; instead
Agostini only goes so far as to 'depart[] from the rule ... that
2ll government aid that directly aids the educational function of

- religious schools is invalid.'" 157 F.3d at 373. Because Agostini

"says nothing about the loan of instructional materials to
parochial schools," the court declined to read it' as overruling
Meek or Wolman. : : :

5. You authorized a petition for rehearing, which was denied
by the Fifth Circuit. In the  meantime, the Department of
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Educatlon, in consultation with the Department of Justice,
.éb ' lncludlng the Solicitor General's Office, prepared amended
publiBhed guidance on the participation of private schools in Title

VI. That guidance (like all of the Department's Guidance on Title
VI) "does not impose any requirements beyond those in the Title VI
 statute and other applicable Federal statutes and regulations, but
encourages varying views and focuses on what should and can be
dene, rather than setting limits." Guidance iii (Feb. 1999).°

_ The Guidance explicates the Department of Education's view as
to what constitutes ‘compliance with Title VI's statutory
requlrements that benefits be secular and neutral in the context of
participation of private schools. The Guidance states that LEAs
should employ several safeguards to. ensure that aid will not be
diverted to religious purposes. For example, the LEA should obtain
from the private school a written assurance that the equipment and
materials placed in the private school will be used only for
secular purposes. In addition, the LEA should ensure that such
“equipment and materials are in fact secular by, for example, ~
reviewing the content of any library books provided to private
'schools, conducting periodic on-site monitoring, and requiring the-

™ use of -logs to ensure that the private school uses the equipment
and materials only for secular purposes. Third, the LEA should
- ensure that any vioclations are corrected at once and must remove
equipment and materials if necessary to prevent unauthorized use.
See Guidance 15-20. :

DISCUSSION

The decision whether to seek certiorari in this case is a
difficult one. There are three separate consgiderations that bear
on this decision. 'First, is the court of appeals' decision correct
under current Establishment Clause law, and therefore would a
certiorari petition require us to argue that Meek and Wolman should
be overruled? Second, if we were to argue that those cases should
be overruled, what are the possible bases on which we might
reasonably make such an argument? And third, even if we assume in

> Because the statute emphasizes flexibility in the LEAs
and SEAS' administration of the program rather than centralized
micro-management by the Department of Education, the Department
of Education expressed to the Department of Justice a preference
-~ for issuing guidance rather than binding regulatlons in response
to the court of appeals' decision.
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the abs ftract that certiorari might be warranted what 1is  the
elgnlﬁucance of the fact that the record in this case was comﬁgéed
- befefe the statute was amended and before the Department 'of
Education issued guldance on the partlc1patlon of private schools
in the Title VI program?

1. a. In my view, the court of appeals correctly concluded
that this case was governed by Meek and Wolman, at least as to the
loan of instructional eguipment to private schools, although the
guestion is. closer as ¢to library books. Meek "involved a
Pennsylvania statute, Act 195, that authorized the loan of
instructional material and equipment @ (defined to ‘include
"periodicals, photographs, maps, charts, sound recordings, films,

* * % projection equipment, recording equipment, and laboratory .

equipment, " 421 U.S. at 355) directly to qualifying nonpublic
schools in the state. The Court noted that the primary
beneficiaries of Act 195 were parochial schools (75% of the schools
receiving aid under - Act 195 were religiously affiliated).
Referring to this as "massive aid" that was neither "indirect nor
incidental," the Court stated that "it would simply ignore reality
to attempt to separate secular educational functions from the
predominantly religious role performed by many of Pennsylvania's
church-related elementary and secondary schools and then
characterize Act 195 as channeling aid to the secular without

“providing direct aid to the sectarian." ¢21 U.S. at 365. Because
the purpose of a church-related school is in large part to
inculcate. religious values, "Act 195's direct aid to [such

schooleg], even though ostensibly limited to wholly neutral, secular
instructional material and equipment, inescapably results in the .
direct and substantial advancement of religious activity, * * * and
thus constitutes an impermissible establishment of religiomn.” Id.
at 366 (emphasis added).

Wolman followed Meek and extended it to invalidate an Ohio law

- that provided for the loan of similar materials directly to the
students attending religious schools (and their parents), rather
than the schools themselves.® The Court found that distinction to

® In my discussion of Supreme Court cases involving aid to
"religious schools," or "religiously affiliated schools," such
references refer only to primary and secondary schools, and not
postseccondary schools, such as religiously affiliated
‘universities, which the Supreme Court has viewed as categorically
~different because such institutions are generally not pervasively
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~be wifhout a difference, and noted that the equipment "is

"subsrantially the same, [] will receive the same use by the

~—gtidents, [and] may still be stored and distributed on the

“nonpublic school premises." 433 U.S. at 250. Concurring in the
judgment, Justice Powell observed that, although the Establishment
Clause does not prohibit all aid to students attending sectarian
schools, that case involved aid that could not be meaningfully
distinguished from aid to the schools themselves, such as wall
maps, charts, and classroom paraphernalia, "for which the concept

of a loan to individuals is a transparent fiction." 433 U.S. at
.264. - Justice Powell also emphasized that the Court in Meek had

- reaffirmed Board of Education v. Allen, 392 U.S. 236 (1968), which

had upheld a program in which a -public school authority loaned
textbooks to students attending private (including religious)

‘'schools). Justice Powell drew from Meek and Allen the principle
that "at least some such loans of materials helpful in the
educational process are permissible - so -long as the aid is

incapable of diversion to religious uses * * * and so long as the
materials are lent to the individual students or their parents and
not to the sectarian institutions." 433 U.S. at 263.7 Justice
Powell's narrower reading of Meek in Wolman -- although not the
above-quoted sentence setting forth his two conditions for
permissibility of state aid to religious schools -- was cited by
the Court with approval in Committee for Public Education and
Religious Liberty v. Regamn, 444 U.S. 646, 661-662 (1580).

The character of most of the aid at issue in this case --
instructional equipment, including computer equipment -- is
indistinguishable from the aid invalidated in Meek or Wolmen, and
falls even under Justice Powell's reconciliation of Allen, Meek, '
.and Wolman.  Under a broad reading of those two cases, of course,
including the interpretation that the Court apparently gave in
those cases themselves, the aid clearly falls. The rationale for
the majority opinion in Wolman was that even secular educational
aid to religious schools is impermissible, with the exception of
textbooks; the majority opinion noted, in fact, that the parties
had stipulated that the challenged law regquired "that materials and

sectarian. See Bowen v. Kendrick, 487 U.S. 589, 612 (1988).

o7 Justice Powell at this poirt cited Committee for Public
Education v. Nygquigt, 413 U.S. 756 (1973), in which the Court
(per Justice Powell) held that several provisions providing

- financial aid to religious schools and to parents of students
‘attending those schools violated the Establishment Clause.
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Capable of diversion to religious issues will not be

O supplled 433 U.S. at 249. Nevertheless the court found the aid
impermissible on the basis of Meek, and held that the loan of
éguipment to private schools, although ostensibly "limited to
netural ‘and secular instructiocnal material and egquipment,"
nonetheless "inescapably had  the primary effect of providing a
direct and substantial advancement of the sectarian enterprise.®
Id. at 250; see ibid. ("In view of the impossibility of separating
the secular education function from the sectarian, the state aid
inevitably flows in part in support of the rellglous role of the
schools") .

The original rationale of Meek, therefore, was that any aid to
religious schools, with the exception of textbooks, necessarily
advances the sectarian mission of those schools. If this broad
reading of Meek is correct, then it is difficult to see how the aid
that is challenged in this case could be permissible.® If the
Supreme Court continues to believe that any direct aid to the
instructional mission of a religious school necessarily advances
the religious .aspect of that mission, then the aspect of the

- statute challenged in this case cannot possibly be constitutional.:

If, however, we assume that the Court nc longer adheres to
such a broad reading of Meek, but (since its decision in Regan) has
adhered rather to Justice Powell's somewhat narrower reading of
Meek in Wolman, then the question is whether the aid challenged in-
this case survives Justice Powell's reading of Meek. The answer is
that it probably does not. . Under the rule of Justice Powell's
concurring opinion, educational assistance to religiously
affiliated schools is proper only if, at a minimum, the assistance
is incapable of diversion to religious uses.’ It is true that in

 The same might be true of other aid made available under
Title VI as well. Teacher training in technology made available
to religious school teachers, for example, would seem to advance
both the secular and religious mission of a religious school, if
it makes the teachers more effective. Perhaps one could argue
‘that such aid is simply more indirect in its effect on the
instructional mission of the school than is the aid made
available in Meek and Wolman.

o Justice Powell also required that any aid be given to

the students themselves rather than the schools, and he voted to

- invalidate .the statute in Wolman on the ground that the aid did
not Jatlofy that condition. 433 U.S. at 248. It is not clear’
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Wolman,” the parties had stipulated that the law permitted only the

loan of material that was incapable of diversion to religious use,

T _and-as to much of the material at issue that was probably correct
(such as science equipment). See 433 U.S. at 248 n.1l5, 249. It is
also true that (1) the majority probably did not rest its decision
in Wolman on a factual disagreement with the parties as to whether
the material at issue there was incapable of diversion to religious
use, but rather adopted a broader rule, and (2) Justice Powell
appeared to accept the statute's facial representation that loans
were limited to materials that were incapable of diversion to
religious use (433 U.S. at 263).%° : _ '

Nevertheless, it is difficult to say with a straight face that
computers, slide projectors, tape players, and the like are
inherently "incapable" of diversion to religious ends. Plainly
they can be used for instruction in religious subjects. A computer
can be used to min a religious instruction program; a slide
projector can be used to run rYeligious slides. Nothing inherent
in that equipment limits its use to secular subjects, unlike,

T whether Justice Powell's second condition survived Regan, which

upheld the use of public funds to reimburse religiously
- affiliated schools for the costs incurred in administering state-

required standardized tests, rather than direct assistance to
parents. Regan might be distinguishable from Wolman, however, on
the ground that it did not involve ingtructional eguipment or ‘
materials, and therefore did not involve direct aid to the
instructional mission of the school.

1 Justice Powell voted to invalidate the Ohio statute
because it de facto permitted loans of materials and equipment to
religiously affiliated schools rather than parents. 433 U.S. at
263. Because he concluded that the ostensible loans of equipment
such as charts and wall maps to parents were, in effect, loans to
the schools, that conclusion was sufficient for him to invalidate
the statute, and he did not address the specific significance of
loans of instructional equipment such as cagsette recorders and
record players. He did observe that the statute "makes no ‘
attempt Lo separate" certain other instructional materials, such
‘as charts and wall maps, "from others meaningfully lent to
individuals," although he also suggested that he would find no

. defect "in & properly limited provision lending to the '
individuals themselves only appropriate instructional materials
. and equipment similar to that used in public schools.” Id. at
© 264,
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arguably, sclence eguipment and maps (although people might
disagré@ about that also). Such equipment is plainly not like
textb oks, for it cannot be screened in advance to ensure that it
T&n be used only to impart a secular content.'' Although one might
imagine a set of safeguards sufficient to establish that computers
are not 1in fact diverted or divertable to religious purposes,
neither on its face nor as applied in Jefferson Parish heretofore
did the Title VI program require such safeguards. And although

-Title VI is on its face limited to loans of secular equipment, it

is not (unlike the Ohio statute invalidated in Wolman) on its face

~‘limited to materials that are incapable of diversion to religious-

use.

1 The question of library books is closer,. because it is

‘possible to prescreen library books, like textbooks, to ensure

that they have a secular content. Omne would, however, expect
schools to have greater latitude in stocking a library than in
identifying appropriate texts for classroom discussion. Even a
public schoeol, in fact, is likely to have some library books
discussing religious subjects, including the Bible and scriptures
of other religions. On the other hand, one could argue that
there are particular dangers in a public school lending religious
books to a religious school for use in its library, and so a
public school might be required to provide only secular books to
a religious school for use in its library,. even if that public
school had the BRible in - its own library. Under the second
condition of Justice Powell's concurrence in Wolman, however, the
loan of library books .could not be upheld in any event because
the loan is made to the public school rather than to the student.
As mentioned above, however, it is not clear whether this second .
condition survives Regan. In any event, I would not support a
cert. petition that challenged solely that aspect of the court of
appeals' decision that strikes down the loan of library books to
private schools.  That part of the program is not central to the

- program, and in any event this case is probably not a good one in

which to defend that aspect of the program, because the record

" shows that religiously oriented books were in fact lent to the

library, and the public authority had to recall many of them.
While one could argue, of course, that this merely shows that the
system works to ensure the secularity of the aid given to '
religious schools (since the LEA discovered the error and
rectified it), I doubt that the Supreme Court will view it that

way .
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7 . b. /7 I do not believe that this case can be distinguished

\i) from Meek and Wolman on either of two grounds that have been
\\suggested first, the fact that the statute at issue here provides
benefits to both public and private schools, whereas those
invalidated in Meek and Wolman provided benefits only to private
schools, .and second, the fact that the statute invalidated in this
case expressly requires that the aid to private schools supplement,
and not supplant, the level of funds that would otherwise be
available from non-federal sources. As to the first point, it is
.~ true that the specific statutes under review in Meek and Wolman
provided for aid only to private schools, whereas Title VI gives
aid to private and public schools alike (or, rather, to the
students attending them see note 1, supra). Still, that cannot be
a basis for distinguishing Meek and Wolman, because the purpose of
those statutes was to bring private schools students into an
equitable position with public school students, just as. Title VI
requires. In the Meek situation, Pennsylvania did not need to
enact a statute to lend maps and wall charts to public schools
because those schools were getting their maps and wall charts
anyway under the general program of state and local support for
public  education. Moreover, in Meek, the Court, in upholding
’\ Pennsylvania's textbook loan program for private school students,
rejected an effort to distinguish Roard of Education v. Allen, 392
U.S. 236, 239 (1969), which had upheld. a New York statute
authorizing textbook loans to both private and public school
students, and noted that "it is of no constitutional significance
whether the general program is COdlfled in one statute or two."
42108 .at 360 n.8. :

The problem with the "supplement, not supplant" argument is
that it simply does not meet Justice Powell's objection that aid
to religious schools must at a minimum be of a nature that is
“incapable of diversion" to religious ends. There is no evident
reason why supplementary aid to a religiously affiliated school
might nonetheless do "'a very effective job of advancing that
school's zreligious mission. That might be accomplished by
providing the religious school with resources that it did not
already have for its religious mission. A religiously affiliated
school that did not have a video player, for example, and did not:
intend to buy one from its own limited resources might f£ind that
such a player provided to it by the state was highly useful for its

. religious purposes, even though that same video player might
. legitimately be considered supplementary under the statute.
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It is true that in Agostlnl v. Felton 521 U.S. 203;"228—229

\éb (19970 ‘the Court, in responding to Justice Souter's dissent, made
“'\

§mﬁn@te of the fact that the Title I program challenged in that case
"would not impermissibly finance religious indoctrination" in part
because it could be used only to supplement, and not supplant,
resources and instruction already provided by the religious school.
That point, however, was related to the fact that the Title I
instruction was given entirely by public school teachers, under the
supervision of public school authorities; the Court emphasized that
“[nlJo Title I funds ever reach the cofférs of the religious
" schools."” Id. at 228. 'Since the public agency was providing the
instruction, it could determine for itself whether its instruction
was supplementing, rather than supplanting, the instruction that-
would otherwise be given by the religious school. But in the
context of T1t1e VI assistance, I have not seen any explanation of
what it means that such assistance cannot supplant the schools' own
funds, nor how that requirement might be enforced in a way that
.might give content to a requirement that instructional equipment
not. be diverted for religious purposes. If a LEA gives a religious
- school computer equipment without significant restrictions on how
.that_equipment may be used, it seems impossible to me to determine
whether that equipment supplements or supplants the effort that the
= . religious school would make on its own. Moreover, and perhaps more
importantly, even if one could determine that the religious school
would not purchase computer eguipment or tape recorders for its own
use, and therefore the provision of such equipment supplemented the
religious school's resocurces, the fact remains that, absent
assurances and monitoring, such equipment could be diverted to
religious uses. In other words, supplementary aid might well
supplement both the religious and secular mission of the religious
school. :

c. Nor do I believe that the Court's decisions in Meek and
Wolman - have been overturned by the reasoning in subsequent
decisions in Agostini, Zobrest v. Catalina Foothills School
District, 509 U.S. 1 (1993), and Witters v. Washington Department
of Services for the Blind, 474 U.S. 481 (1986). .Without doubt,
those decisions do cut back on some of the more extended reasoning
of Meek; thus, in Agostini, the Court observed that, in Zobrest and
Witters, it had "abandoned the presumption in Meek * * * that the
placement of public schools on parochlal school grounds inevitably
results’ in cthe impermissible effect of state-sponsored
indoctrination." 521 U.S. at 223. But as that sentence indicates,
the Court's retrenchment of Meek was directed at the part of Meek
invalidating public school employees' provision of "auxiliary
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services" to students on private school grounds .(see 421 U.S. at

3673852),~not the part of that decision invalidating aid'by the

public school system-to the private schools themselves. Indeed, in

educational = benefits flowed to the .students without the
intercession of the private school (which cannot be said of Title
VI). See 521 U.S. at 226. Thus, the Court in Agogtini viewed the
question as whether the presence of public school personnel on
private school premises created an Establishment Clause problem per
se. It is also noteworthy that, although in our brief in Agestini,
we urged the Court to rely on Bowen v. Kendrick, 487 U.S. 589
(1988), which had permitted direct financial subventions from the
federal government to religiously affiliated institutions (as long
as they were not '"pervasively sectarian"), the Court did not cite
Kendrick for its discussion of the changes in Establishment Clause
law. Therefore, Agostini should be read, pot as a case involving

funding assistance to religious schools, but a3 a case involving

assistance by public school teachers to students at' such schools
without the intercéssion of the parochial school. '

"~ In sum, under current Establishment Clause law, the court of
appeals was correct to conclude that this case is controlled by
‘Meek and Wolman. Accordingly, if we seek certiorari, we would have
to ask the Supreme Court to overrule those decisions.

2. a. There are two possible ways in which we might ask the
Supreme Court to overrule Meek and Wolman. ' We might argue troadly
that, because the Establishment Clause prohibits only the
favoritism of religious over non-religion, the Clause is not

violated as long as a public authority distributes secular,-

educational benefits neutrally to religious and secular schoels.
Alternatively, we might argue narrowly that Meek and Wolman, even
as reinterpreted by Justice Powell, went too far by requiring that

.aid to religious gchools be of a nature that i1is inherently

"incapable" of diversion to religious purposes, and that the Court
should require instead only that, under the totality of the
circumstances including any safeguards imposed by the statute or
administrative practice, there is no realistic danger that such aid
will be diverted to religious purposes (which one might think of as

a presumption of wvalidity, subject to rebuttal in a particular:

case) . Both arguments have difficulties.

The first argument presents a highly controversial view of the
Establishment Clause (and one that we did not urge upon the Court
in Agostini, even though several amici and the intervenors did).

(IJNTONEJBRARYPHOTOCOPY
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It would require asking the Supreme Court to overrule, not just
Me?i//énd Wolman, but also the underpinnings of many other

™ _Estéblishment Clause decisions, because it requires wholesale"

abandonment of the "effect" prong of the Establishment Clause
jurisprudence insofar as that prong relates to the provision of
‘material aid to pervagively sectarian institutions. That is to

say, a construction of the Establishment Clause that requirad only.

neutrality between religious and nonreligious institutions would
likely permit the government to give much aid, including perhaps
direct cash aid, to religious‘SChools,'without any restriction as
to the particular use of the financial aid by the religious
institution. Beyond Meek and Wolman, such:a rule would be
difficult to sgquare with, for example, Committee for Public
Bducation v. Nyquist, 413 U.S. 756 (1973), which invalidated a
program under which New York provided grants to private, nonprofit
- schools for the maintenance and repair of school facilities, and
concluded that the.effect of such grants, -"inevitably, ‘is to
subsidize and advance the religious mission of sectarian schools.™"

Id. at 779-780. It would also appear to be inconsistent with the

part of Grand Rapids School District v. Ball, 473 U.S. 373 (1985),
which struck down a program that provided funding to parochial

schools for instruction - by  parochial school teachers,
T notwithstanding that the c¢ourse work appeared to be secular in

nature. See id. at 376-377, 399-400. (This aspect of Ball was not

guestioned in the Court's decision subsequent in Agostini, and
Justice O'Connor concurred in that part of the decision in Ball.)
Thus, a neutrality argument would require not just the overruling
of Meek and Wolman, but also several other Supreme Court decisions

in' this area.

In Agostini, the Court did make clear that the government may
provide educational services to students attending zreligiocus
schools, if those services are provided without regard to religion.
That decision must, however, be read in the context of provision of

_assistance directly to students, and not lending of equipment to
schools. . (Moreover, although Title VI does ostensibly provide the
benefits to the students rather than the schools, it would be
blinking reality in this case to argue that the aid did not flow to
the schools. See note 1, supra.) Agostini should not be read to
permit government financing of religious schools without regard to

the secularity of the purpose for which the financing is provided.

In fact, in Rosenberger v. Rector, 515 U.S. 819 (1995),
Justice O'Connor (the author of Agostini) reiterated her visw that
"public funds may not be used to endorse [a] religious message."
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Id. at)846-847 (concurring opinion); see also Kendrick, 487 U.S. at
5 622 }p‘Connor,HJ., concurring) (stating that vany use of public
\\;*;ﬁgpds to promote religious doctrines violates the Establishment
T~ Tlause") (emphasis in original). She went on to make clear in her
Rosenberger concurrence that, although " [olur cases have permitted
some government funding of secular functions performed by sectarian
organizations," those decisions "provide no precedent for the use
of public funds to finance religicdus activities." 515 U.S. at 847.
She noted further that the funding at issue in Rosenberger was -
"distributed in a manner that ensures its use only for permissible
‘purposes,” including various safeguards to dissociate the
university from the religious group receiving the fimancing; and
that the program was funded, not by general tax revenues, but from
- a "student use fund," and that a student might have a Free Speech
Clause challenge to the compulsory financing of another's speech,
with which he disagrees, through that fund. Id. at 851. She
therefore concluded that the Court's decision in Rosenberger.
"therefore neither trumpets the supremacy of the neutrality
principle nor signals the demise of the funding prohibition in.
Establishment Clause jurisprudence." Id. at 852. Given Justice
O'Connor's concurrence in Rosenberger, there is scant likelihood
that she will endorse a "neutrality" reading of the Clause that
would permit outright grants to religious schools, as long as
similar grants were made to nonreligious schools.

b. Justice O'Connor's concurrence in Rosenberger does
suggest, however, -that she might support an interpretation of the
Establishment Clause that permitted secular aid to religious
schools, as long as that aid is accompanied by safeguards that
ensured that the aid could not be diverted to religious purposes
(whether or not it is inherently "incapable" of such diversion).
Such an argument, if carefully framed, would inveoclve a minor
adjustment of Meek and Wolman, but not the wholesale repudiation of
those cases. (Indeed, we might argue that those cases were
correctly decided on their facts, because the programs invalidated
in those cases were not accompanied by any safeguards; thus, under
a - formulation to be discussed herein, those  programs were
unconstitutional because, even though the statutes required that
only secular aid be provided, nothing in the program provided any
assurance that this would actually be the way the program was
administered). _The crucial difference between the argument we
would propose and the position taken by, for example, Justice
Powell in Wolman, is that instead of arguing that material aid to
religious schools is impermissible unless it is "incapable" of
diversicn to religious ends, we would argue that such' aid is
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.permissible when‘there‘is no reasonable likelihood that it would be
: divgf%ed to religious ends. . In effect, we would be asking for a
“*xtwpré%umption. that, when a public authority . gives material aid
neuctrally to both religious and nonreligious schools, and

accompanies that aid with requirements and safequards sufficient to

" ensure that the aid is not diverted to religious purposes, then the
aid is permissible. One could, of course, always contend in a
particular case that the aid had been diverted to religious
purposes, or that the safeguards were insufficient, which would
establish not just an Establishment Clause violation but also a
violation of the requirements of the governing program.?®?

If we were to propose that the Court adopt this rule, we would
point out to the Court that the Department of Education has
recently issued guidance indicating safeguards in the Title VI
context to ensure that equipment and materials are not diverted to

2 This approach would be roughly consistent with, but

significantly different. from, the approach taken by the Court in

. Kendrick. That case, unlike this one, did not involve aid to a

- pervasively sectarian institution, a distinguishing point that
was crucial there. See 487 U.S. at 621 (leaving it open on
remand for plaintiffs to show that "aid is flowing to grantees
that can be considered 'pervasively sectarian' religious
institutions, such as we have held parochial schools to be").
The crucial, but admittedly subtle, difference is that Kendrick
does not require actual safeguards that aid not be reasonably
‘diverted to religious ends; to sustain the statute on its face,
it was held sufficient in that case that the statute required
that the aid be used for secular purposes. Under the approach
discussed herein, such a statutory requirement would not be
sufficient to sustain the statute against an as-applied challenge
when aid is provided to religious schools; safeguards against
‘diversion would also be required. The difference is warranted in
light of the fact that this case involves aid to pervasively
sectarian institutions, whereas Kendrick did not. 1In the context
of aid to pervasively sectarian institutions, the Court has not
indulged a blanket presumption that the institution receiving the
aid may be trusted not to use the aid for religious purposes.
Some assurances, and some monitoring, are necessary in a way that
is not necessary in the context of aid to an imstitution that is
religious affiliated, but is not pervasively sectarian, such as a

N religiously affiliated university or social-service organization.
See Kendrick, 487 U.S. at 612. ' ‘ '
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'\ﬁa religioﬁs purposes. We would therefore érgue that, to the extent
W3 ' the Establlshment Clause requires such safeguards, the Department

'~of'Educatlon s guidance is sufficient.

There are,vhowever, three serious problems with going to the
Supreme Court on this theory at this particular time. First, when
the record in this case was compiled, there was nothing explicit in
the Department's regulations or guidance that articulated
safeguards required of LEAs to make sure that the aid provided by
Title VI is used for secular purposes only, and is not diverted to
religious ends. The record does show that Jefferson Parish public
school administrators made occasional forays into the religious
schools to examine the use of the materials, but there is nothing
to indicate that the Parish did so pursuant to any formal policy,
especially a policy adopted at the federal level. It is not clear,
therefore, how we could benefit from our new rule of constitutional
law, because it would not excuse the constitutional violations that
had already been identified (and were not excused by the new rule
we would propose}. This is an "as applied" challenge, and it is

" not clear how we could show that the statute had actually been:
applied in 'a way that, we would suggest, is sufficient to make it

' constitutional. And of course the recent issuance of the.new
o~ Education Department guidance decidedly has the air of having been
adopted for the purpose of salvaging our position in licigation

(which is by no means to suggest that its adoption was a mistake).

The new rule that we would propose might be of use in fighting
- off an injunction in futuro, because, armed with the new Department
of Education guidance, we- might argue that no constitutional
violation is likely to be perpetuated. Even so, I think there are
two considerable difficulties with our argqument. The first is that
the Department of Education's guidance is simply guidance, and does
‘not have the force of a binding regulation. It explains what the
Department of Education views as sufficient to satisfy Title.VI,
but it does not provide that compliance with the guidance is
required by Title VI. . Thus, we may not really be in a position to
offer the Court reasonable assurance that Title VI aid will not be
diverted to religious purposes, and it will be difficult to
persuade the Court that this is really distinguishable from Meek
and Wolman despite the presence of the new guidance. The second
difficulty is the Department has no history of implementation of
the guidance (since it is very recent):. We therefore cannot point
to any experience to assure the Court that the guidance works.
Thus, the case is quite unlike Agostini, where the Department of
Education had undertaken an extensive study of the effect of the
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) Cou;};é-decision in Aguilar v. Felton, 473 U.S. 402 (1985), omn
“\xhﬁschoéls' educational mission, found that that effect was
overwhelmingly negative, and was able to make a representation as

to that effect. . : '

"The combination of these two factors suggests to me that, if
we want eventually to obtain a reversal of the Fifth Circuit's
decision, a possible course is to let this particular case go but
to monitor and document the implementation of the Department of
Education's guidance and (I would also strongly suggest) adopt
binding regulations giving further teeth to that guidance. Then,
if a challenge is brought to Title VI in another circuit, we will.
be in a position to develop a record, with a view ultimately to
show Lthe Court that it is indeed possible to develop safeguards
that protect against the diversion of material aid to religious
purposes, and that the broader rule of Meek and Wolman is not
necessary to ensure that public funds are not used to subsidize the
religious mission of a pervasively sectarian institution - which a

13 yet another possibility I have considered would be to ask
the Court to vacare the decision below and remand the case for
further consideration in light of the Department of Education's
newly published guidance. I note, however, our‘efforts‘to
accomplish such remands in the past in light of intervening
administrative developments to conform administrative practice to
decisional law have not been particularly successful. Moreover, -
it is highly doubtful that the Fifth Circuit would conclude that
the new guidance had added anything of relevance. The lower
court’'s decision was based on its reading of Meek and Wolman as
flatly barring the kind of aid challenged in this case, not based
on a conclusion that there were insufficient statutory or
administrative safeguards to ensure that the aid was used only
for secular purposes by a religious school. Thus, a remand is
unlikely to change the result in the lower court. Further, it is
not clear why the Supreme Court would think that the new guidance
would be relevant under the current state of Establishment Clause
law. The new guidance might assist us in persuading the Supreme
Court that the law ought to be changed, but it is difficult to
argue that adoption of the new guidelines should change the

N result under the current state of the law, even .that under the
narrow reading of Meek adopted by Justice Powell in Wolman..
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majority of the Court continues to view as a central tenet of the
Estab)lishment Clause.™

¥ It is also important not to forget the "entanglement"
problem that the Court considered but rejected on the facts of
" Agostini -- namely, the danger of excessive supervision of
religious schools by public school personnel. In Agostini, the
danger was found to be insubstantial because the supplemental
‘instruction at issue in that case, albeit carried out on the
‘premises of private schools, was given only by public school
personnel, who were subject to the supervision of other public
school personnel, and the Court declined to presume that in such
situations monitoring would be necessary to ensure that the
public school teachers were not inculcating religion. See 521
U.S. at 234.. Here, there may indeed be an entanglement danger if
the public school authorities are constantly locking over the
shoulder of religious school instructors to make sure they are
not using their Title VI equipment for religious purposes. There
is something rather disturbing about having a public school
S official sit in a religious school classroom to make sure that a
class during which computers are used is not excessively
religious in content. Cf. Xendrick, 487 U.S5. at 616-617 (noting
that entanglement problems are lessened when government is not
seeking to SuperviSe pérvasively sectarian institution). I note,
however, that the Department of Education's guidance does not
even remotely suggest this degree of supervision. Yet our case
would depend on the proposition that the Establishment Clause
permits material aid to the instructional mission of religious
schools if that aid is accompanied by some (but not too much)
monitoring to make sure that the aid is used only for secular
purposes. '

I also note that, in the future, there are other means by
which the Department of Education could ensure that computer
equipment is not diverted to religious purposes. In Walker v.
San Francisco Unified School District, 46 F.3d 1449 (9th Cir.
1995), which upheld the application of Title VI in San Francisco,
the court pointed out that private schools were provided with
computers that were "locked" and could be used only with software
that could not be diverted to religious use. Id. at 1464.
Although it is debatable whether the Walker court rested its
decision on this ground, it does present another option for

— - resolving the Establishment Clause problems in Title VT. Tt is -
my understanding, however, that the Department of Education as a
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] It is true that the court of appeals framed its decision
N as 1nvalldat1ng a federal statute, as applied. 157 F.3d at 374.
_*Ng\wuﬂor two important reasons, this ruling may not implicate the
' presumption that a judgment declaring a federal statute
unconstitutional ordlnarlly warrants certiorari (even apart from
the fact that the decision of the court of appeals is correct under
existing constitutionmal law). First, Title VI has been declared
unconstitutional only as to the manner in which it has been
heretofore applied in Jefferson Parish - not as it has been applied
by the Department of Education, and certainly not as it might be
applied in the future, after the . issuance of the Department of
Education's new guidance. The latter point 1is particularly
important, because now that the Department of Educatibn is on
record in its guidance to- the effect that safeguards should be
adopted by LEAs to ensure compliance with Title VI's secularity
requirement, Jefferson ~Parish's ‘“application" of Title VI
heretofore without such safeguards (really, its administration of
the funds given to it by the Department of. Education) is
inconsistent with current Department of Education policy. That is
to say, even if it is the case that Title VI was unconstitutional
. as applled by Jefferson Parish, that is so only because it was
"applied"” in a manner that the Department of Education now views as
o inadvisable.

Second, Title VI does not require that private religious
schools be given computers. Computer equipment is one of eight
options available under the statute, and to the extent that that
‘option is foreclosed by the Establighment Clause, the LEA can
comply with Title VI by providing a religious school with another
form of aid that does not implicate the same concerns. While the
discretion of the LEA is of necessity constrained to some extent by
the court of appcals' decision, nonetheless it is true that that
deicision does not interfere with a congress1onal mandate that
religious schools be given computers, because there is no such
mandate. Religious. schools must be given the opportunity to
participate on an "equitable" basis in the Title VI program, but
that does not mean that they must be given precisely the same
beneths as those provided to public schools.

CONCLUSION

SO matter of policy would prefer not to require such restrictive use
of computer equipment, even in religious schools.
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U.S. Department of Justice |

Office of Legal Counsel

o . ' E Wghing:oﬁ, D.C. 20530
_ F ” March 16, 1999

MEMORANDUM FOR THE SOLICITOR GENERAL

- FROM: - - Randolph D. Moss
' Acting Assistant Altomey Gcnera]

RE: Helms v, Plcard 151 F. 3d 347 (5th Cir. 1998), as amended amended 165 F.3d . 11, 312
(5th Cir. 1999) - _

In Helms v. Picard, a panel of the United States Court of Appeals for the Fifth Cis :uit held
that "Chapter 2" of Title I of the Elementary and Secondary Education Act of 1965 is
unconstitutional as applied in Jefferson Parish, Louisiana, "to the extent that [the] progran permits
the loaning of educational or instructional equipment to sectarian schools." 151 F.3d : 47, 374
(5th Cir. 1998). As explained below, as a practical matter the court of appeals’ holding
principally prohibits the loan to religious elementary and secondary schools of three types of
"educational or instructional” materials: (i) computer hardware; (ii) computer software; and (iii)
library books. The Department of Education and the Civil Division have recommendec that the
United States file a petition for certiorari. See Letter for Robert E. Kopp, Director, Unit :d States
Department of Justice, Civil Division, Appellate Staff, from Judith A. Winston, Unit d States
Department of Education General Counsel, Re: Helms v. Pncard No. 97- 30231 5th Ci ) (Feb.
2, 1999) ("Winston Letter"); Memorandum for the Solicitor General from David W. Ogden,
Acting Assistant Attoney General, Civil Division, Re: Mary L. Helms, et al. v. Richa d Riley,
Secretary of Education, et al. (March 4, 1999) (*Ogden Memo"). Assistant to the Solicitor
General Paul Wolfson has recommended against such a petition. See Memorandu n to the -

Solicitor General from Paul R.Q. Wolfson‘ Assistant to the Solicitor General, Re: Hel ns et al.

-v. Picard et al., No. 97-30231 (5th Cir. Aug 17, 1998) (March 5, 1999) ("Wolfson ) C[emo")

~ We also recommend against petltxomng in this case. 'A petition would require ¢ ; to seek
substantial changes to Establishment Clause doctrine, including the overruling of r umerous
precedents that have, in combination, precluded governments from substantially su isidizing
primary and secondary sectarian schools. Moreover, to the extent the United States night be
prepared to seek such changes, this case is a particularly poor vehicle with which to dc so.

In this Mémorandum, we address the following questions:
(i) Whether the Fifth Circﬂit’é holding is governed by binding Supreme Cou t
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‘\99‘\\ precedents — in particular, the holdings in Meek v, Plttenger D1US. 349 362 -

66 (1975), and Wolman v. Walter, 433 U.S. 229, 248-51 (1977) — and wheth¢ r
t is possible, in light of subsequent Supreme Court decisions, meaningfull r

1. -
' "“-Qg \/dmtmgmsh to those precedents

(ti) Whether the United States should ask the Supreme Court to overturn (¢
recharacterize) its binding precedents, and, if so, on what legal theory; and

~(iii) Whether the United States, in order to comply with the court of appeal:"
. mandate, would be required to decline enforcement of a federal'statute, or whethe

~ the United States could comply with both the statute and the court’s decision b 1
providing students in religious schools w1th alternative forms of aid that are not : t

issue in ﬂgl_n_l_g

We appreciate the substantial governmental interest in ensuring that all children, whether
they attend public or private schools, have access to computers and computer software. F oviding
such aid to pervaswely sectarian schools, however, contravenes longstandmg Establishme: t Clause
doctrine. As we explain herein, we believe that, .in order to reverse the judgment of he Fifth
Circuit, the Supreme Court would be required to overturn its square holdings in Megk, } /olman,
and Lemon v. Kurtzman, 403 U.S. 602, 620-22 (1971), barring provision of inst uctional
materials to sectarian elementary and secondary schools. See also Public Funds for Public Schools

- of New Jersey v. Marburger, 358 F. Supp. 29, 36-39 (D.N.J. 1973), aff’d mem., 417 11.S. 961
(1974). Moreover, the holdings in those cases are part of a broader line of Supren ¢ Court
precedents prohibiting direct government aid to pervasively sectarian private schools. I at least

- seven cases, involving at least eight distinct programs of assistance, the Court has held 1 hat such
aid is unconstitutional where the direct assistance can be used to further the inst uctional
operations of such schools; and in one other important case, the Court has (for analogous reasons)
invalidated a program in which a board of education used religious school teachers tc provide
educational services to nehglous school students. As the Department of Justice put the point in
1984, in its brief in Aguilar v. Felton: “The governing principle is that resources that are
inherently capable of diversion of use for religious instruction must not be placed under th : control
of religious school authorities.” Brief for the Secretary of Education in Aguilar v. Felt in, Nos.
84-237, 84-238 and 84-239 ("U.S. Agl_nlar Brief™), at 30 n.20 (citing Wolman Wolman 433U.5. at 250-

51)

It is difficult to see how the Court could reverse the Fifth Circuit in Helms without
undermining the doctrine that underlay each of these holdings, and without expressly o' erruling
at least the “instructional materials” holdings in Meek, Wolman, and Lemon. Accordi igly, we
consider herein three arguable theories for overruling the relevant precedent. Two of those
theories would require a fundamental reworking of Establishment Clause jurisprudence and are
not likely to garner the votes of five Justices. The third theory would, perhaps, requ re a less
dramatic reworking of the law, would require the overruling or rethinking of fewer pr« cedents,
and might, on a different record, gamer a fifth vote. That theory, however, is not roperly
presented on the record of this case, and might be problématic for other reasons, is well.
Accordingly, we recommend against seeking certiorari here. '
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rehglc/)}{s schools of the types-of instructional assistance that the Fifth Circuit prohibited. and that
the United States likely could comply with the court of appeals’ mandate and satisfy its itatutory
obhgatmns by providing students in religious schools with alternative forms of aid that : re not at
issue in Helms and that may be provided under current Supreme Court doctrine.

BACKGROUND

1. This case involves, inter alia, a constitutional challenge to that aspect of th : federal

“Chapter 2" program in Jefferson Parish, Louisiana, pursuant to which the local ed cational

agency (Jefferson Parish Board of Education) loaned certain educational materials (o her than
textbooks), instructional equipment, and library books, to sectarian elementary and s condary
private schools, ‘as part of a program also serving pupils in public and nonsectaria . private
schools. A panel of the Fifth Circuit held that the Chapter 2 program is unconstitution: | insofar
as such materials are loaned to pervasively sectarian schools. The panel’s decision conf icts with
a decision of the United States Court of Appeals for the Ninth Circuit, which upt :ld such
applications of the statute against a similar constitutional challenge. Walker v. San 1 rancisco

Unified School Dist., 46 F.3d 1449 (Sth Cir. 1995).

" a. The "Chapter 2" or "Title VI." Program. "Chapter 2" refers to Chapter 2 f Title I

of the Elementary and Secondary Education Act of 1965 ("ESEA"). Since the statu e’s first

enactment 34 years ago, it has been amended numerous times. The lower courts coi sistently

* Finally, we also conclude that thelapplic‘:able statute does not require the pro rision to

DEvAvE §

referred in their opinions to “Chapter 2. " However, on October 20, 1994, the Preside t signed

_ the Improving America's Schools Act of 1994, Pub. L. 103-382, 108 Stat. 3518, which in effect

transformed the former Chapter 2 into "Title VI" of the ESEA, which is entitled "Ir aovative
Education Program Strategies" and which is codified at 20 U.S.C. §§ 7301-7373. Title VI
provides financial assistance to state educational agencies (SEAs) and to local educational igencies

(LEAs) to implement eight different types of “innovative assistance" programs. 2( U.S.C.

§ 7351(a) & (b). Plaintiffs' challenge in this case is solely to the provision, in Jefferso | Parish,
of one of those eight forms of assistance - namely, the assistance currently identified in 21 U.S.C.
§ 7351(b)(2), which provides for innovative assistance programs;

for the acquisition and use of instructional and educational materials, includir
library services and materials (including media materials), assessments, referenc 2
materials, computer software and hardware for instructional use, and othcr
curricular materials which are tied to hlgh academic standards and which will t 2
used to improve student achlevement and which are part of an overall educatlc |
reform program .

This subsection of Title VI appears quite open-ended; and, in fact, this category of aid can
include, for example, textbooks ("curricular materials") and state-designed tests ("asses iments")
— two forms of aid that, as we explain infra at 17-18, the Supreme Court has helc may be
provided, in certain circumstances, in the sectarian school setting. We are informed, | owever,
that, as the Department of Education currently administers it, three particular forms of "ir novative
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as51s ce programs” constitute the vast majority of aJd provided under this subsection, ‘namely:

" (a) computer hardware, (b) computer software, and (c) library materials (including libra y books
_and ‘reference books, whether in traditional format or in new, computer-usable format, such as
S CD_ ROM). Before 1988, the statute expressly identified, in addition, . certain "insti uctional
' equipment" other than computers, such as slide projectors, video projectors, tape players,
television sets, etc. These forms of aid were at issue when this case was initiated. Howe: er, they
no longer are listed in § 7351(b)(2), as enacted and revised in 1994, and the Depar ment of
Education informs us that, at present, § 7351 aid rarely takes these forms. The Hel 1s case,
therefore was litigated largely about kinds of mstructlonal equipment that now are rarely | rovrded
to private schools :

Certain requ'mernents of, and limitations on, Title VI aid are significant here:

e Title VI services must be equitably provided to children enrolled in both publi :
and private nonprofit schools. 20 U.S.C. §§ 7312, 7372(a)(1). Section 737
provides for the participation of children enrolled in private nonprofit elementar '

~ and secondary schools. That statute requires that LEAs shall "provide for th:
benefit of such ch11dren in such [private] schools secular, neutral, an |
nonideological services, materials, and equipment . . . , or, if such services
materials, and equipment are not fcasible or necessary in one or more such privat :
schools as determined by the local educational agency after consultation: with th :

- appropriate private school officials, shall provide such other arrangements as wil |
assure equitable participation of such children in the purposes and benefits of thi :
subchapter.” 20 U.S.C. § 7372(a)(1) (emphasis added). Title VI expenditures fo -
private school children must "be equal (consistent with the number of children t
be served) to expenditures . . . for children enrolled in the public schools of th :
local educational agency, taking into account the needs of the individual childre |
and other factors which relate to such expenditures." 20 U.S.C. § 7372(b).}

® As noted above, § 7372(a)(1) requries that aid be in the form of “seculai,
neutral, and nonideological ‘services, materials, and equipment." (Emphasi;
added.) '

® The law also reqmres that the control of all Title VI funds "and title t»
materials, equipment, and property . . . shall be in‘a public agency . . . and |
- public agency shall administer such funds and property.” 20U.S.C. § 7372(c)(1j
If an LEA elects to provide services (such as teacher training) — as opposed to th : :
equipment or materials at issue in this case — for the benefit of private schoc |

! As explained infra at 34-35, this "equitable participation” reqitirement applies to the cumulat’ /e
' "benefits" of Title VI and not to each of the "benefits of this subchapter” individually. Accordingly, § 7372(a)(1)
does not require that religious schools (or religious school students) be provided any or all of the particu ar types .
- of aid specified in § 7351(b)(2), some of which are at issue in the Helms litigation; the "equitable partici ration”
requirement could be satisfied by provndmg religious school students with other forms of Title V1 axd th: { are
constitutionally permissible.
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& students, such services must be provided by "a pubhc agency or by a contractc :

/who “in the provision of such services is independent of such private school an |
jof any religious organizations.” 20.U.S.C. § 7372(c)(2).

\;,;/ e Finally, Title VI funds for the innovative assistance programs must supplement ,
and must in no case supplant, the level of funds that, in the absence of feder: |
funds, would be made available for those programs from "non-Federal sources. '
20 U.S.C. § 7371(b).

_ ~ Consistent with the Department of Education’s emphasis on flexibility and local control,
its regulations largely restate the statutory requirements and do not impose additional material
restrictions: - children at private schools must be permitted to participate in the progra n on an_ -
equal and equitable basis with children at public schools, 34 C.F.R. § 299.7(b); services >btained
with federal funds must supplement, not supplant, services that the private school would ¢ herwise
provide their schoolchildren, id. § 299.8(a); and the public agency must keep title to all >roperty .

~ and equipment used for the benefit of private school children, id. § 299.9(a).- In addi ion, the

“regulations require that the public agency "ensure that the equipment and supplies pl: ced in a
private school . . . are used only for proper purposes of the program." Id. § 29! .9(c)(1)
(emphasis added). The regulations do not, however, define such "proper purposes,” o explain

- how LEAs are supposed to ensure that such equipment and supplies are used only for "proper
purposes." Most significantly, the regulations do not reflect any requuement that the a sistance

~not be used for rehglous education.

b. Chapter-2 in Jefferson Parish. Louisiana. The Helms plaintiffs challenged the Chapter
2 program only as applied in Jefferson Parish. After Louisiana received its Chapter 2 fu: s from
the federal government, the SEA allocated 80 percent of the funds to LEAs. Eighty-five percent
. of those funds were earmarked for LEAs — including in Jefferson Parish — based on the¢ number
of participating elementary and secondary school studeats in both public and nonprofi : private
schools, and the other fifteen percent were allocated based on the number of children fi >m low-
. income families. For the fiscal year 1984-85, Jefferson Parish received $655,671 in C hapter 2
funds, of which approximately thirty percent ($199,574) was used for children in njnpublic
schools. In the 1986-87 fiscal year, Jefferson Parish received $661,147.94, approximate y thirty-
two percent of which ($214,080.49) was used for nonpublic school children. The vast pf rcentzige :
of the money expended in nonpublic schools was used to provide library and media mate ials, and
other instructional equipment, including the following types of items: filmstrip pr jectors,
overhead projectors, television sets, motion picture projectors, video cassette recorde s, video
camcorders, computers, printers, phonographs, slide projectors and library books. See 51 F.3d
at 368. As explained above, however, most of these forms of instructional equipment (o her than
computers and library books) no longer are significant components of the Title VI proj ram. -

The Louisiana Department of Education never transmitted funds to nonpublic schools.

Equipment and materials bought for the benefit of nonpublic school children with Chapte -2 funds

. instead were loaned to the nonpublic schools, consistent with the statutory mandate tha: “title to
‘materials, equipment, and property . . . shall be in a public agency . . . and a public age iCy shall

administer such funds and property.” 20 U.S.C. § 7372(c)(1). As the court of appeals ¢ «plained
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at some length, the State, the LEA, and the federal govenment did, to some extent, mo: itor the
equipl/}{ent and materials purchased with Chapter 2 funds for use by sectarian schoo} stu fents in
Jefferson Parish. 151 F.3d at 368; see also Wolfson Memo at 5. For example the distr ct court
found that the LEA pnescreened the instructional materials, library books, and other insts ictional .
eqmpment Most, but not all, sectarian schools signed a pledge agreeing not to use the Chapter
2 materials for religious purposes, and the Chapter 2 LEA coordinator made yearly mc itoring
visits to the nonpublic schools. In addition, the state made monitoring visits every two years to
the nonpublic schools and monitored the LEA. Nevertheless, the monitoring Systet 1 is not.
foolproof, even at ensuring that the materials are not of a religious nature. For instanc(, at one
point the LEA had to recall 191 books from private school libraries because thiy were
"inappropriate” or "in violation of Chapter 2 gu1delmes * 151.F.3d at 368. o

-2. The Helms plaintiffs cha]lenged the federal Chapter 2 provision of insti 1ctlonal
equlpment and materials, and library books, to pervasively sectarian schools in Jeffersor Parish,
as well as the constitutionality of three state-law programs not relevant here. The distr ct court. -
entertained cross-motions for summary judgment. Ina judgment entered on July 25, 199 | (based
on earlier Order and Reasons entered on March 27, 1990, in which the court granted j laintiffs
partial summary judgment on the Chapter 2 issue), the district court (Judge Heebe) inv alidated -
portions of the federal Chapter 2 program as administered in Jefferson Parish. The coi 1t ruled
that the use of federal funds to provide instructional equipment (including computers an i audio-
visual equipment), educational materials, and library books to pervasively sectarian schoc ls under
Chapter 2 was unconstitutional, and en_;omed the lending of such items. -

On recon51deratxon, however, the district court (Judge leaudzus) reversed it elf and
concluded that the Chapter 2 program is constitutional as applied in Jefferson Parish. T ie court
relied heavily on the Ninth Circuit's then-recent Chapter 2 decision in Walker v. San F ancisco
Unified School Dist., 46 F.3d 1449 (9th Cir. 1995), agreeing with the Walker court’s co iclusion
(id. at 1464-69) that the lending of neutral, secular equipment and instructional mat :rials to
sectarian schools does not have the pnmary or pnncnpal effect of advancing rehglon

The court of- appeals reversed on the Chapter 2 question, declaring the statute
unconstitutional in Jefferson Parish "to the extent that [the] program permits the lo ning of
educational or instructional equipment” - including computers - "to sectarian schools." ' 51 F.3d
at 374, That decrée, by its terms, "encompasses such items as filmstrip projectors, « verhead
projectors, television sets, motion picture projectors, video cassette recorders, video carr sorders,
computers, printers, phonographs, slide projectors, etc.” Id. The decree also "ne: essarily
prohibits the furnishing [to such schools] of library books by the State, even from pre creened
lists." Id. The court held that this disposition was directly compelled by the Supreme Court's
decisions in Meek and Wolman, and that a lower federal court was powerless to conc ude that
subsequent Supreme Court decisions had effectively overruled Meek and Wolman. Accc rdingly,
the court rejected the Ninth Circuit's reasoning and decision in Walker. .

3. The Department of Justice filed a petition for rehearing and suggestion for 1 :hearing
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en ban}f: which the Fifth Circuit denied. 165 E.3d 311 (5th Cir.- '1999).? In the mean ime, the
Department.of Education prepared amended published guidance on Title VI, which str¢ sses that
no/a{smtance should be diverted to rehglous uses. That guidance "does not imj ose any
___Jequirements beyond those in the Title VI statute and other applicable Federal stat ites and
‘regulations, but encourages varying views and focuses on what shou]d and can be don:, rather
" than settmg limits." Guldance at iii (Feb. 1999).- ’ '
. e
The Guidance explains the Depanment of Education's view regarding what cc nstitutes
compliance with Title VI's statutory requirement that benefits to private schools be sec ular and
neutral. The Guidance states that LEAs should employ several safeguards to ensure tha aid will
not be diverted to rehglous purposes. For example, the LEA "should" obtain from th: private -
school a written assurance that the equipment and materials placed in the private schoc | will be
used only for secular purposes. . In addition, the LEA "should" ensure that such equipi rent and
- materials are in fact secular by, for example, reviewing the content of any library books irovided
to private schools,. conduct;ng periodic on-site monitoring, and requiring private school. to keep
logs to ensure that they use equipment and materials only for secular purposes. In add: ion, the
‘LEA should ensure that any violations are corrected at once and must remove equipt tent and
materials if ncccssary to prevent unauthorized use. See Guidance at 19-20. '

DISCUSSION '

I. The Goveminz Precedent

. The Fifth Circuit’s ruling is compelled by the Supreme Court’s holdings i1 Meek, -
Wolman, and Lemon v. Kurtzman, 403 U.S. 602, 620-22 (1971), regarding prov ision of

. instructional materials to pervasively sectanan schools. See also Public Funds for Public Schools
of New Jersey v. Marburger, 358 F. Supp. 29, 36-39 (D.N.J. 1973), aff'd mem., 417 11.S. 961
(1974). Accordingly, in order to ask the Court to reverse the court of appeals’ judgr ent, the
United States would have to urge the Court to overrule those holdings. Moreover, the 1oldings
in Meek, Wolman and Lemon are part of a broader line of Supreme Court precedents pr hibiting
direct government aid to “pervasively sectarian” elementary and secondary private scho ls. The
Court repeatedly has held that such aid is unconstitutional where the direct assistance ca1 be used

~ to further the instructional operations of such schools; and in one other important case, t 1e Court
has (for similar reasons) invalidated a program in which a board of education used religio s school
teachers to provide supplemental educational services to religious school students.

A

In this section, we describe each of the pertinent holdings, with particular attentl m to the
holdings regarding mstmctlonal materials in Meek, Wolman and Lemon.

2 The panel did amend its opinion to clarify that its mandate did not affect "the acquisition of
textbooks,” which had pot been challenged in the Helms litigation. 1d. at 312.
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\6/;‘\;\ ' <(1)  Lemon v. Kurtzman and Earley v. DiCenso, 403 U.S. 602 (1971).

/‘ (a) Earley v. DiCenso.

%W// Earley was the compamon case to Lemon discussed in section (b), infra. It in olved a
Rhode Island statute pursuant to which the state prowded teachers 1n nonpublic elementar schools.

~ a supplement of 15% of their annual salary. - The statute was intended to provide prival : school
teachers with salaries comparable to, but no greater than, the salaries that the state paid j s public |
school teachers. 403 U.S. 602, 607 (1871). The statute required that teachers eligible f ir salary
supplements could teach only those subjects that were offered in the state's public schc ols, and
could use only teaching materials that were used in the public schools. Teachers also had to agree -
in writing not to teach a course in religion for so long as they received any salary supp ements.
Id. at 608. As the Court put it, "the considerable religious activities of these school . led the
legislature to provide for careful governmental controls and surveillance by state auth rities in
order to ensure that state aid supports only secular education.” Id. at 616.

The Court reasoned that, because of the religious nature of the schools, and because.
"[i]nevitably some of a teacher's responsibilities [in such schools] hover on the border between
secular and religious orientation, " id. at 618, even the best-intentioned teacher "would fir d it hard
to make a total separation between secular teaching and religious doctrine," id. at 618-19 * Thus,
Rhode Island "has not, and could not, provide- state aid on the basis of a mere assumg ion that

* secular teachers under religious dlsc1phne can avoid conflicts." Id. at 619. Insteid, "[a]
comprehenswe discriminating, and continuing state surveillance will inevitably be re« uired to -
- ensure that the[] restrictions [on religious instruction] are obeyed and the First Am :ndment
.. otherwise respected." Id. But the surveillance necessary to assure that state aid was no used to
inculcate religion was itself unconstitutional: the recjuired ‘prophylactic contacts [would involve -
excessive and enduring entanglement between state and church" that the Estabhshmer i Clause
prohibits. Id.

* The Court claborated: .

We need not and do not assume that teachers in parochial schools will be guilty of bad faith or
any conscious design to evade the limitations imposed by the statute and the First Amendment.
We simply recognize that a dedicated religious person, teaching in a school affiliated with his o
her faith and operated to inculcate its tenets, will inevitably experience great difficulty in
remaining religiously neutral. Doctrines and faith are not inculcated or advanced by neutrals.
With the best of intentions such a teacher would find it hard to make a total separation between
secular teaching and religious doctrine. What would appear to some to be essential to good
citizenship might well for others border on or constitute instruction in religion. Further
difficulties are inherent in the combination of religious discipline and the possibility of

: dlsagrccmem betweeq teacher and rehgxous autbonues over the meaning of the statutory
restrictions.
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\%q\x 4\ (b) Lemgn V. Kunzman

_ Qmo the more famous companion case to Earley, involved a Pennsylvania sta ute that
,\\ineix/n,bursed nonpublic schools for their actual expenditures for (i) teachers’ salaries;_ (1i) te :tbooks;
' and, as in Helms, (iii) instructional materials. Id. at 609. Pennsylvania, like Rhod: Island,
required certain prophylactic measures "designed to guarantee the separation between sec ular and
" religious educational functions and to ensure that State ﬁnancm] aid supports only the s ormer.'
1d. at 613. ¢

The Court held, for reasons analogous to those emphasized in Earley, that these orms of
aid violated the Establishment Clause, id. at 620-22, since without the prophylactics the: ¢ would
be too great a risk that the aid would be used for religious teaching, and because t e “very
restrictions and surveillance necessary to ensure that teachers play a strictly nonideologic d role,"
id. at 620, would create an impermissible entanglement. "In particular the' gove nment's
post-audit power to inspect and evaluate a church-related school's financial record: and to
determine which expenditures are religious and which are secular creates an intin ate and.
continuing relationship between church and state.” Id. at 621-22.

@  Levitt v. Committee for Public Education, 413 U.S. 472 (1973).

Levitt involved a New York statute that reimbursed private schools for the -osts of
maintaining a "regular program of traditional internal testing designed to measu e pupil
achievement." 413 U.S. 472, 480 (1973). The Court found that there was an "obviously integral
role of such testing in the total teaching process" in the religious schools. Id. Yet “nc attempt
is made under the statute, and no means are available, to assure that internally prepared ests are
free of religious instruction.” Id. The Court held that this aid — for "routine teacher-: repared
‘tests” that, unlike, e.g., bus rides to school, are "an integral part of the teaching proces ," id. at
481 (internal quotation omitted) — violated the Establishment Clause because of the "su jstantial
risk that these examinations, prepared by teachers under the authdn’ty of religious instituti »ns, will
be drafted with an eye, unconsciously or otherwise, to inculcate students in the religious >recepts
of the sponsoring church," id. at 480. As in Earley and Lemon, the Court did not "’ass ime that
teachers in parochial schools will be guilty of bad faith or any conscious design to e rade the

To wit:

A school secking rqimbursembnt must maintain prescribed accounting procedures that identify
the "separate” cost of the "secular educational service.” These accounts are subject to state
audit. . . . There are several significant statutory restrictions on state aid. Reimbursement is
limited to courses "presented in the curricula of the public schools.”. It is further limited

“solely” to courses in the following "secular” subjects: mathematics, modern foreign languages
physxcal science, and physical education. Textbooks and instructional materials included in the
program must be approved by the state Superintendent of Public Instruction. Fipally, the statute
prohibits reimmbursement for any course that contains "any subject matter expressmg rehglous
teaching, or the morals or forms of worship of any sect."

v
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limitatjons imposed by the statute and the First Amendment.’" Id. (quoting Lemon, 402 U.S. at
618) But the Court reasoned the "potential for conflict ‘inheres in the s1tuat10n " Id. quoting
3 Lemon 403 U.S. at 617).° : '

| 3 Committee forPubhc Educ. &Rehgxous leertxv Nygunst 413 U.S. 75€ (1973).

Nyquist was decided on the same day as Levitt. One of the statutory provisions at issue’
in Nygms was a New York law that provided for direct money grants from the State to n mpublic
schools. serving a high concentration of pupils from low-income families, to be usec for the’
"maintenance and repair of . . . school facilities and equipment to ensure the bealth, wel ‘are and

 safety of enrolled pupils.” 413 U.S. 756, 762 (1973).* Aid was based on the number of ¢ udents:
- schools were entitled to receive a grant of $30 per pupil per year, or $40 per pupil per y¢ ar if the
facilities were more than 25 years old. The grant to nonpubhc quahfymg schools could nc ; exceed
50% of the average per-pupil cost for the State’s maintenance and repair services in tt 3 public
schools. Moreover, the statute contemplated that the aid would be *‘for maintenance a1 d repair
expenditures wmch are clearly secular, neutral and non- 1deolog1cal in nature ™ Id at 764
(quoting statute). : .

The Court held, that this maintenance and repair aid to elementary and secondary : ectarian
“schools was unconstitutional, id. at 774-80, not only because New York made no at empt to
restrict payments “to those expenditures related to the upkeep of facilities used exclusi vely for
secular purposes, " id. at 774, but, more fundamentally, because the Court concluded that t would
" not even be “possible within the context of these religion-oriented institutions to imp se such
restrictions," id. The effect of the New York statutes, in other words, was "inevitably . . . to
subsidize and advance the religious mission of sectarian schools." Id. at 779-80.'° Thi 'purtion
of the Court’s opinion was joined by all Justices except Justice White. See id. at 798 Burger, -
C.J., joined by Rehnquist, J., concurring in pertinent part) ("I join in that part of the Court's
opinion . . . which holds the New York ‘maintenance and repair’ provision unconstitutior il under
the Establishment Clause because it is a direct aid to religion."). :

5 The Court also suggested, in dicta, that a state could not reimburse church-sponsored primar and
“secondary schools for "lighting or sanitary facilities.” 1d. at 481.
. ! “Maintenance and repair” was defined broadly to include “the provision of heat, light, water,
ventilation and sanitary facilities; cleaning, janitorial and custodial services; snow removal; necessary uf ceep and
renovation of buildings, grounds and equipment; fire and accident protection; and such other items as th
commissioner may deem necessary to ensure the heaith, welfare and safety of enrolled puplls ‘

10 By contrast, as the Court explained, id. at 776-77 (discussing and contrasting Tilton v. Rich udson,
403 U.S. 672 (1971)), such maintenance and repair grants could be provided to religious colleges and '
universities, because in those institutions, it would be possible to ensure that the buildings in question n¢ ver be
used for sectarian purposes. :
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Public Funds for Public Schools of New Jersey v. Marburger, 358 F. { upp. 29
(D.N.J. 1973), aff'd mem., 417 U.S. 961 (1974).

~—-=""""In Marburger, a three-judge court reviewed the constitutionality of a New Jerse ' statute
that would have permitted the state to loan suppljes, instructional materials, equipn ent and
auxiliary services to nonpublic schools. 358 F. Supp. 29, 36-39 (D.N.J. 1973). ‘As in Lemon,
the statute expressly provided that the services and materials could not be provided fc r use in
sectarian instruction. Id. at 38. Adopting a rationale derived from the Supreme Court’s analysis
in Lemon, the three-judge court held that, in order to ensure that the aid was not used in : eligious
schools in an impermissible manner, "a constant and continuous review and control of th¢ manner
in which such supplies, instructional materials and equipment are utilized would ha e to be
undertaken.” Id. at 39. That would, in tum, "forever demand a State involvemes t and a
continuing and intolerable Government presence in the affairs of a church,” an "entan ;lement
between church and State which the Establishment Clause of the First Amendment was ntended
to avoid." Id. The Supreme Court summarily affirmed the three-judge court’s judgm :nt, 417
U.S. 961 (1974) an affirmance that was a decision on the mems entitled to some pre« edential
'welgm See Meek 421 U.S. at 367n 16."

(5)  Meek v. Pittenger, 421 U.S. 349 (1975).

. Meek was the first case (apart from the summary affirmance in Marburger) in # hich the
Court applied the Lemon jurisprudence concerning aid to sectarian schools to a program Hf direct
"in kind" aid, rather than financial reimbursement. In Part IV of its opinion in M =k, the
Supreme Court invalidated a Pennsylvania statute that authorized the State Secretary of E lucation
~ to lend to pervasively sectarian schools "instructional materials," including "per odicals,
photographs, maps, charts, sound recordings, films, or any other printed or published 1 1aterials
of a similar nature,” and "instructional equipment,” such as "projection equipment, r cording
equipment, and laboratory equipment." 421 U.S. 349, 354-55 & n.4 (1975). Notably the aid
in Meek, like the aid under Title VI at issue in Helms, was "ostensibly limited to wholly neutral,
secular instructional material and equipment.” Id. at 366. Accordingly, the three-jud ¢ lower
court had invalidated the statute only to the extent that it permitted the loan of equipme nt (such
~ as projection and recording equipment) that could, by "its nature,” be diverted to religic us uses.
Id. at 357 (describing and quoting district court opinion). Despite the "wholly neutral, secular”
limitation, however, the Supreme Court concluded that all such aid (not simply that whic h could,
by its nature, be "diverted" to religious use). "inescapably results in the direct and su )stantial
advancement of religious activity, and thus constitutes an impermissible establishment of r ligion."
Id. at 366. To understand why the Court reached this conclusxon it is instructive to s t out its
reasoning at length:

: ' of course, a summary disposition does not enjoy the full precedential value of a casé argued m the
merits and disposed of by a written opinion. See, e.g., Connecticut v. Doehr, 501 U.S. 1, 12 0.4 (1991 ;
Edetman v. Jordan, 415 U.S. 651, 671 (1974). A summary affirmance has precedential value only as tc "the
precise issues necessarily presented and necessarily decided.” Mandel v. Bradley, 432 U.S. 173, 176 (1 V77).
The instructional materials holding in Marburger, however, came fairly close to being the "precisef]" is: 1e later
raised in Meek, and is not materially different from the question at issue in Helms. '
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It is, of course, true that as part of general legislation made available to al
students, a State may include church-related schools in programs providing bu
‘transportation, school lunches, and public health facilities — secular an
nonideological services unrelated to the primary, religion-oriented educationa
function of the sectarian school. The indirect and incidental benefits t
church-related schools from those programs do not offend the constitutiona
prohibition against establishment of religion. But the massive aid provided th
church-related nonpublic schools of Pennsylvama by Act 195 is neither indirect 0
incidental.

For the 1972-1973 school year the Commonwealth authorized just under $1:
million of direct aid to the predominantly church-related nonpublic schools o
Pennsylvania through the loan of instructional material and equipment pursuant t -
~Act 195. To be sure, the material and equipment that are the subjects of the loa: .
— maps, charts, and laboratory equipment, for example — are “self-polic(ing), i .-
that starting as secular, nonideological and neutral, they will not change in use.
But faced with the substantial amounts of direct support authorized by Act 195, i;

would simply ignore reality to attempt to separate secular educational function :
from the predominantly religious role performed by many of Pennsylvania’
church-related elementary and secondary schools and to then characterize Act 19 .
as channeling aid to the secular without providing direct aid to the sectarian. Eve: |

though earmarked for secular purposes, "when it flows to an institution in whici i

religion is so pervasive that a substantial portion of its functions are subsumed i: |

the religious mission," state aid has the impermissible primary effect of advancin
religion. '

The church-related elementary and secondary schools that are the primar °
beneficiaries of Act 195's instructional material and equipment loans typify suc |
religion-pervasive institutions. The very purpose of many of those schools is t
provide an integrated secular and religious education; the teaching process is, t 1
a large extent, devoted to the inculcation of religious values and belief .
Substantial aid to the educational function of such schools, accordingly, necessaril !
results in -aid to the sectarian school enterprise as a whole. “(T)he secula:
education those schools provide goes hand in hand with the religious mission thz t
is the only reason for the schools' existence. Within the institution, the two ar:
inextricably intertwined." . For this reason, Act 195's direct aid to Pennsylvania';
predominantly church-related, nonpublic elementary and secondary schools, eve |
though ostensibly limited to wholly neutral, secular instructional material an |
uipment, inescapably results in the direct and substantial advancement ¢ {
religious activity, and thus constitutes an impermissible establishment of religior .
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7 Wolman v. Walter, 433 U.S. 229 (1977)
NS - o
Q kﬁq (a) Instructional Materials.
z : A .
O S _ _

1, / Two years after Megk, the Court in Wolman considered a constitutional challer ge to an
N{g array of forms of state aid that Ohio provided 1o schools, including to pervasively ectarian

—3schools. The Court upheld Ohio’s provision to students in sectarian schools of several lifferent
types of aid — such as textbooks, administration of state-required standardized tests, sp :ech and
hearing diagnostic services, and off-premises therapeutic, guidance and remedial services rovided
by public employees. 433 U.S. 229, 236-48 (1977). But in Part VII of its opinion, t i Court
expressly reaffirmed the portion of the Meek decision invalidating the loan of inst uctional
materials for education in pervasively sectarian schools. Id. at 248-51. At issue in tha : portion

- of Wolman was the state’s loan to sectarian schools of educational materials such as p1jectors,
tape recorders, maps and globes, science kits, and the like."> As in Meek, and as under [itle VI,
the materials at issue in Wolman were required by statute to be "secular, nevral and

~ nonideological.” Id. at 248 n.15. The parties even stipulated that "the law requires that - naterials

and equipment capable of diversion to relnglous issues will not be supphed " Id. at 249 (i mphasns
‘added; citation omitted).

Nevertheless, the Court, relying on Meek’s understanding that, in pervasively ectarian
schools, secular and religious education "are inextricably intertwined,” id. at 250, held that this -
aid was unconstitutional: "In view of the impossibility of separating the secular education function
from the sectarian, the state aid inevitably flows in part in support of the religious rc € of the
schools.” Id. at 250 (emphasis added). The Court rejected the argument that the aid n ight “be
seen as supporting only the secular part of the church-school enterprise,” reasoning th: t “Meek
makes clear that the material and equipment are inextricably connected with the churc i-related
school’s religious function." Id. at 251 n.17 (emphasis added); accord id. at 250 ("eve 1 though
the loan ostensibly was limited to neutral and secular instructional material and equi) ment, it

2. To be sure, the Court’s opinion in Lemon had suggested that, as a theoretical matter, it mig it be

possible, with highly invasive prophylactic measures, to ensure segregation of the religious and the secu ar
education in a pervasively sectarian school. Nevertheless, there is no need to reconcile this with the Co rt's
subsequent rhetoric in Meek concerning “the impossibility of separating the secular education function f om the
sectarian," because Lemon itself (and Earley) held that the degree and type of governmental oversight o« cessary to
ensure such segregation in the educational functions of a religious school would itself create an impermi sible
entanglement. The Court in Meek, citing Marburger as precedent, suggested that, in theory, the religio is and the
secular could be segregated, but confirmed that the government involvement that would be necessary to rrevent
religious use of material and equipment in parochlal schools would itself be an excessive entanglement. 421 U.S.
at 366-67 n.16.

B Ohio nominally loaned such equipment and materials to studeats, rather than to schools; bu , as
explained infra at 23, the Court found that the notion that such assistance was not provided to the schoo ; was a
"transparent fiction, " id. at 264.(Powell, J., concurring in the )udgmenl in pertinent pan) accord id. at 150

(majority opinion).
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inescagably' had the pﬁmary'effect of providing a direct and substantial advanceme it of the
sectarian enterprise") (emphasis added)." .

o (b) Field Trips.

In Part VIII of its opinion in Wolman, id. at 252-55, the Court considered anothi r - section
of the Ohio law, which provided state funds to private schools for field trip transportat on. The
district court had held that such aid was constitutionally indistinguishable from the star :-funded
school bus transportation that the Court had upheld- as constltuuonal in Everson v. 3oard of

Education, 330 U.S. 1 (1947).

The Court, however, thought otherwise. It explained that “the bus fare pri gram in
'Everson passed constitutional muster because the school did not determine how often he pupil
. traveled between home and school — every child must make one round trip every d: y — and
because the travel was unrelated to any aspect of the curriculum." Id. at 253 (emphasi added).
By contrast, under the Ohio field trip arrangement, "the schools, rather than the child: :n, truly
are the recipients of the service and, as this Court has recognized, this fact alone may be : ufficient
to invalidate the program as impermissible direct aid.” Id. (citing Lemon, 403 U.S. at 621).
More significantly, private school teachers are in charge of the field trips, id., and the ' are "an
integral part of the educational experience," id. at 254. Hence, in a pervasively sectaria | school,
"an unacceptable risk of fostering of religion is an inevitable byproduct.” Id. (citing M ¢k, 421
U.S. at 366; emphasis added). The Court concluded that the funding of field trips, t: erefore,
"must be treated as was the funding of maps and charts in Meek v. Pittenger, supra, the funding
of buildings and tuition in Committee for Public Education v. Nyquist, supra, and the fi nding of
teacher-prepared tests in Levitt v. Committee for Public Education, supra, it must be de lared an
impermissible direct aid to sectarian  education.” Id. _What is more, the Court weat on to
emphasize that this problem could not be ameliorated by way of oversight or other prop} ylactics;
quoting Lemon, the Court held that the requisite “close supervision of the nonpublic t achers,"

even in the discrete context of field trips, would "create excessive entanglement.” Id.

() Grand Rapids School Dist. v. Ball, 473 U.S. 373 (1985).

In Ball, the Court considered two supplemental education programs provided by t ¢ Grand |

¥ Inso bolding, the Court in Wolman (and in Meek) in effect rejected certain reasoning that I «d
appeared in the Court’s earlier decision in Board of Educ. of Central School Dist. No. 1 v. Allen, 392 1 .S. 236
(1968). The Court in Allen had stated: "[W]e cannot agree . . . either that all teaching in a sectarian sc 100l is
religious or that the processes of secular and religious training are so intertwined that secular textbooks - urnished
to students by the public are in fact instrumental in the teaching of religion.” Id. at 238. : In Wolman, t! e Court
explained that it would adhere to the holding of Allen as a matter of stare decisis, but that it refused to " :xten[d]"
to other forms of aid "the unique presumption created in Allen" that restricting the aid to that which the itate
provides in the public schools ensures that the aid will not be used in religious schools for religious purj oses.
433 U.S. at 251 n:18. As explained infra at 17-18, 20 0.19, not only has the Court subsequently reject: 1 the
reasoning in Allen, but Allen also is plainly distinguishable from the Wolman/Meek/Lemon line of case on the
ground that the textbooks at issue in Allen were provided to individual students, rather than directly to j rvate

schools.
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Rapld Michigan, school dlstnct Pursuant to the "Community Bducatlon program, tl e school .

‘ 8,4/ dist ét hired teachers to teach supplementary classes, at the conclusion of the regular scl ool day,
\’3 ’. m, {ibjects such as Arts & Crafts, Home Economics, Spanish, Gymnastics, Yearbook Prc duction,

™~ ——~Christmas Arts & Crafts, Drama, Newspaper, Humanities, Chess, Model Building an | Nature |
- Appreciation. 473 U.S. 373, 376-77 (1985). The program was run by public authoritie:, and the
~ classes were available in public, as well as in private, schools. The constitutional que: Lion was
raised by the fact that virtually every course taught on the facilities of a private religior s school
had an instructor employed full time by that private school, id. at 377, teaching " he same
parochial school students who attend their regular parochxa] school classes, " id. at 399 (O Connor,
I, concurnng in the judgment in pemnent part)

, The program had been in operation for eight years, but."[n]ot one instance of a tempted
religious inculcation exists in the record(]." Id. at 401 (Rehnquist, J., dissenting). Neve rtheless,

- the Court invalidated the Community Education program. Id. at 386-87 (majority opi ton). It
reasoned that "there is a substantial risk that, overtly or subtly, the religious message [the ‘eligious -
school teachers] are expected to convey during the regular schoolday will infuse the su yposedly
secular classes they teach after school." Id. at 387 (majority opinion); see also id. at 398 Burger,
C.J., concurring in the judgment in pertinent part); id. at 399 400 (O’Connor, J., conc iring in
the ]udgment in pemnent part). _ ‘

* K ok ok

It is often suggested that the Court’s precedents in the area of aid to religious s :hools is
hopelessly muddled, or internally inconsistent. And, to be sure, there are case; in the
~ Establishment Clause jurisprudence that "test the limits of categorical obstinacy and e) pose the
flaws and dangers of a Grand Unified Theory that may turn out to be neither grand nor unified"
- cases where "[r]eliance on categorical platitudes is unavailing." Rosenberger v. 1 ector &
Visitors of the Univ. of Virginia, 515 U.S. 819, 852, 847 (1995) (O’Connor, J., con wurring).
But the cases discussed above do establish what the Department of Justice in 1984 ide: tified as
“the governing principle” in this area, namely, "that [government-provided] resource: that are
inherently capable of diversion of use for religious instruction must not be placed under th : control
of religious school authorities.” U.S. Aguilar Brief at 30 n.20 (citing Wolman, 433 U.{ . at 250-
51). Those precedents establish a consistent and unbroken line of precedents in which t 1e Court
has held that the government may not provide aid directly to "pervasively sectarian” el mentary
and secondary private schools, when such aid can be used in the instructional operation : of such
schools.” ‘And of these cases, Lemon, Marburger, Meek and Wolman each invc lved the
provision (or loan) of instructional materials analogous to the types of aid availat e under
§ 7351(b)(2) that are at issue in Helms. "

B may fnot be tech.nica]ly accurate to characterize the Community Education program' in Ball as
involving direct aid to.sectarian schools, since, at least as a nominal matter, the aid in that case was pro' ided to
students by instructors who were on the public payroll. But that case raised the same problems as the di ect aid
cases, because the use of sectarian school teachers created the same risk that state aid would be used to i culcate
religion and would be intertwined with the religious education provided to the students during the regul: r school
day. '
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: Moreover these precedents reﬂect a more fundamental Estiblishment Clause  ‘inciple.
"Although Estabhshment Clause Junspmdencc is charactcnzed by fcw absolutes thc Clc 1se docs

e

.611 (1988). Thus, govemmcnt aid provnded toa pnvate religious orgamzatlon may no be used
to advance "‘specifically religious activit[ies] in an otherwise substantially secular settiig,’" id.
~ at 621 (quoting Hunt v. McNair, 413 U.S. 734, 743 (1973)), and in the school setting " he State
is constitutionally compelled to assure that the state-supported activity is not being 1sed for
religious mdoctrmatlon " Levitt, 413 U S. at 480.'° This principle often is referred to a - the "no
direct fundmg rule. ‘

The cases canvassed above also demonstrate an important corollary to the “i o direct
funding" axiom — namely, that the government may not.provide aid directly to "pe vasively
sectarian" institutions, defined as institutions in which "*religion is so pervasive that a st bstantial
portion of [their] functions are subsumed in the religious mission.’" Kendrick, 487 U. . at 610
(quoting Hunt, 413 U.S. at 743); see also id. at 621 (holding that, apart from the questior. whethcr
aid was being used for religious purposes, Establishment Clause would be violated if the ilaintiffs
could show that aid flowed to grantees that could be considered "pervasively sectarian celigious
institutions"). The parameters of the "pervasively sectarian” category are not well-def ned; but
it is clear that it encompasses most, if not all, religiously affiliated elementary and s condary
- educational institutions. - As the Court has explained in cases such as Lemon, Meek and * Volman,
the reason for the prohibition on direct governmental aid to the educational function of pe: vasively
sectarian institutions is that, in such institutions, secular and religious functions are "ine :tricably
intertwined, " and therefore government aid, although designated for a secular purpose, ir fact will
invariably advance the institution's religious mission. See Kendrick, 487 U.S. at 61(. Thus,
attempted safeguards against the diversion of "secular" instructional materials and equif ment for
sectarian purposes are, under the Court’s analysis, beside the point because, in essence thereis
no separable secular educational mission to which the aid could be applied. In any eve: t, as the.
Court has held in Lemon and related cases, even if it were possible, as a theoretical m iter, for
a pervasively sectarian organization to segregate government assistance so that it woul be used
exclusively for secular functions in such institutions, the degree and kind of gove nmental
‘monitoring necessary to ensure comphance with such required segregation would its« If create
serious Establishment Clause problems. Id. at 616-17.

16 Notably, in Kendrick all nine Justices accepted the principle that direct government funding of
religious activities is impermissible. See 487 U.S. at 611-12, 615, 621 (Establishment ‘Clause would be violated
if public monies were used to fund ‘indoctrination into the beliefs of a particular religious faith’” or to "‘advance
the religious mission’ of the rehglous institution receiving aid. ") (quoting Ball, 473 U.S. at 385); id. at 523
(O*Connor, J., copcurring) ("[Alny use of public funds to promote religious doctrines violates the Estal lishment
Clause."); id. at 624 (Kennedy, J., concurring) (reasoning that the Establishment Clause would be viols ed 1f
funds "are in fact being used to furtber religion"); id. at 634-48 (Blackmun, J., dissenting) (opining tha
government aid may not be used to advance religion, even if did was intended for secular purposes),
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L - }n contrast, the Court has, in three other, related lines of cases, permitted goven ments to
\i , prov1de limited forms of aid that might be used in connection with religious education. S

”"‘.n:.-"""/

1. Secular Aid Prowded Directly to Smdents. ‘First, the Court has, i1 certain

circumscribed circumstances, permitted the government to provide aid, not to religious schools,
but directly to students (or to their parents), on a neutral basis, to be used "at whatever sc 0ol they
choose to attend," Agostini v. Felton, 521 U.S. 203, 228 (1997), including pervasively iectarian
private schools. See, e.g., id. (remedial education provided by public employees to disad /antaged
children); Zobrest v. Catalina Foothills School Dist., 509 U.S. 1, 9-10 (1993) (sign anguage
interpreter provided “neutrally to any child qualifying as disabled” can be used in sectari n school

"only as a result of the private decision of individual parents"); Mueller v. Allen, 463 1 .S. 388,
398-99 (1983) (tax deduction for educational expenses can be used for sectarian « ducation
resulting from "numerous private choices of individual parents of school-age children"): Everson
v. Board of Educ., 330 U.S. 1 (1947) (bus transportation to public and private schools) see also
Wolman, 433 U.S. at 241-44 (diagnostic services "having little or no educational content”
provided by public employees to all eligible students). In such cases, the sectarian schoo. s receive -
government aid, if at all, only "indirectly,” "‘as a result of numerous private choices.’" Zobrest,
509 U.S. at 9 (quoting Mueller, 463 U.S. at 399). Such indirect aid to pervasively iectarian
schools often is permissible, at least so long as the "indirect” aid to sectarian schools supj lements,
rather than supplants, costs that the school otherwise would bear. See Agost , 521 U.S. at 228,
229 (discussing the supplement/supplant distinction).

An important example of this alternative line of doctrine is a series of three caée;s i wvolving
provision of textbooks to students. In Board of Educ. of Central School Dist. No. 1 . Allen,
392.U.S. 236 (1968), the Court upheld the application to sectarian school students of a law.
making available to all children in the state “the benefits of a general program to ler d school
books free of charge,” furnished "at the request of the pupil," and not to parochial sch jols. Id.
at 243-44; see also id. at 244 n.6 (“the books are furnished for the use of individual stu lents and
at their request"). . The state approved all books to be provided, and could approve onj y secular
books. Id. at 244-45. In Meek and in Wolman, the Court upheld textbook loan - rograms
analogous to that upheld in Allen. See 421 U.S. at 359-62 (plurality opinion); 433U.S. t236-38
(plurality opinion). The "financial benefit" of such programs, the Court found, "is to pa ©ents and
children, not to the nonpublic schools.” Meek, 421 U.S. at 361 (plurality opinion). By contrast,
the Pennsylvania statute at issue in Lemon directly reimbursed private schools for textbook
expenditures, 403 U.S. at 609; the Court, distinguishing Allen, invalidated that statute because,
inter alia, it provided "state financial aid directly to the church-related schools, " rather th nto “the
student and his parents," id, at 621. Similarly, the statute in Meek provided for the loa | directly
to nonpublic schools of "periodicals, photographs, maps, charts, sound recordings, filrr s, or any
other printed or published materials of a similar nature.” 421 U.S. at 355. The Court in Meek
invalidated that loan program, while simultaneously upholding a textbook loan irogram,
explaining that, while the textbooks were lent only to students, the other textual mates als were
loaned "directly to quahfymg nonpublic schools.” Id. at 362-63.
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_ perrmtted states to provide to religious schools certain aJd nelatcd to standardlzed tes ing. In. o

g_lm itself, Ohio law permitted the State to provide private schools with standardized ‘ests and
scormg services, otherwise in use in the public schools, for use "by pupils attending n ynpublic
schools.” 433 U.S. at 238-39. The tests were to be used to measure students® progress i 1 secular

_.subjects, id. at 239, osten51b1y so that the State could ensure that private school stude its were

- meeting the State’s own standards of instruction, id. at 240. Personnel from the privat: schools

were not involved in the drafting or scoring of the tests.” Id. at 239. The Court, distin juishing
this program from the teacher-prepared testing reimbursement program it had inval dated in.
Levitt, held that the Ohio testing provision was constitutional. The Court reasoned:

Under the section at issue, the State provides both the schools and the schor 1
district with the means of ensuring that the minimum standards are met. Th:
nonpublic school does not control the content of the test or its result. This serve s
to prevent the use of the test as a part of religious teaching, and thus avoids th: t
kind of direct aid to religion found present in Levitt. Similarly, the inability of th >
school to control the test eliminates the need for the supervision that gives rise 1)
excessive entanglement. We therefore agree with the District Court's conclusio 1
that [the statute] is constitutional. : | '

‘Id. at 240.

In Committee for Public Educ. & Religious Liberty v. Regan, 444 U.S. 646 (1! 80), the
Court upheld a New York statute (enacted following the Court’s invalidation of the : latute in

" . Levift) that authorized the state to 'pay private schools for the actual costs incurred in c¢ mplying

with state-mandated testing. The new scheme, unlike the Levitt statute, did not reimburs : private

schools for the preparation, administration, or grading of teacher-prepared tests. Id. at ¢ 52. The

Court reasoned that, because nonpublic schools did not control the content of the test, "t iere was
no substantial risk that the examinations could be used for religious educational purpo: zs." Id.
at 656. The Court cautioned, however, that if the grading procedures could be used to f rther the
religious mission of the school, “serious Establishment Clause problems would be posec ." Id. at

657..

The testing aid in Wolman and in Regan is the one form of direct aid to pe vasively
sectarian schools that the Court has permitted; and the Court has done so because — un ike with
the instructional materials in cases such as Lemon, Meek and Wolman — sectarian schoo! teachers

are not in control of how such tests are used and it would be virtually impossible for te «chers to

use this category of aid as part of the educational process and divert it to religious inst uction.

3. Aidto Secular Functions of Religiously Affiliated Institutions of Higher E ucation.
Finally, the Court has treated religiously affiliated schools of -higher education quite d: fferently

from elementary and secondary schools, permitting the government to provide direct ai | to such
schools so long as such aid is not, in fact, used (or permitted to be used) for religious in struction

or activity. In Kendrick, the Court extended this principle to the case of certain re igiously
affiliated social service organizations that were potential government grantees. With 1 :spect to
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such sinstitutions and organizations, the Court does not presume, as it does in the case of
pe';vésively sectarian organizations, that the aid inevitably will be used for religious purpt ses. See
\(3 Kéndrick, 487 U.S. at 612 (explicating this distinction); Roemer v. Maryland Public W¢ rks Bd.,
7426 ULS. 736, 748-54 (1976) (plurality opinion) (same). For example, although (as ¢ xplamed ‘
above) the Court in Nyquist held that the State may not provide aid for building r¢ pair and v
- maintenance to pervasively sectdrian primary and secondary schools, in several other :ases the
Court has upheld grants to non-pervasively sectarian religious schools of higher educati in where
the program in question expressly excluded any facility used or to be used for sectarian ir struction
or as a place for religious worship. See Roemer; Hunt v. McNair, 413 U.S. 734, 7445 (1973)
~ (upholding construction of college and university facilities financed by state issuance of jonds on
specially favorable terms), where such aid was subject to the restriction that the faciliti :s not be
used for "religious purposes™); Tilton v. Richardson, 403 U.S. 672, 675 (1971) (plurality opinion)
(approving provision of federal construction grants to colleges and universities with religious
affiliations, where facilities "used or to be used for sectarian instruction or as a place for religious
worship* were not eligible for funding).”” Moreover, and also in sharp contrast to pe vasively
sectarian schools, the governmental supervision and monitoring necessary to ensure thatt) ese non-
pervasively sectarian institutions do not use government aid for religious uses does not :reate an
_impermissible entanglement. See Kendrick, 487 U.S. at 615-17 (explaining the “contra it" in the
entanglement analysis between pervasively sectarian schools and non-pervasively iectarian
organizations); Roemer, 426 U.S. at 761-65 (plurality opinion); Hunt, 413 U.S. at 74: -49.

LI S *'.
Helms does not fall ilito'any of these categories of cases.

The § 7351(b)(2) assistance -at issue in Helms is not provided to students in the first
instance, for use in schools of their choosing; it is given directly to schools. To be sure,
§ 7351(b)(2) does generally provide for programs for the ‘acquisition of "educatio 1al" and
"curricular" materials, and, in theory, such materials could include textbooks provides directly
to students, as in Allen, Meek and Wolman But we are not aware of any such textbook program
under Title VI, and, in any event, no such program is at issite in the Title VI program in efferson

- Parish. It is our understanding that Title VI services and aid - unlike the Title I aid a issue in
Agostini ~ are "provided to religious schools on a school-wide basis," and that the LEA does not
_"dispense[] services directly to . . . eligible students within its boundaries, no matter w iere they
choose to attend school.” Agostini, 521 U.S. at 229. Moreover, the computers and librz ry books
that are the principal focus of the Title VI programs in this case would be “stored and d: stributed

Even in these cases, the Court conceives of the restriction on use of public funds for religio is
purposes as both essential and rather broad, as illustrated by the Tilton case, holding that the expiration >f such a
restriction after 20 years violated the Establishment Clause. 403 U.S. at 683 (plurality opinion). This | art of
Tilton was, in effect, a unanimous ruling. All of the Justices who declined to join the plurality opinion n Tilton
-agreed that the use of the building for religious activities after 20 years would violate the Establishment Clause.
See id. at 692 (Douglas, J., dissenting in part); Lemon, 403 U.S. at 659:61 (separate opinion of Brenna 1, J.,

v concumng in the judgment in part in 'I'llton) id. at 665 n.1 (White, 5., concurnng in the Judgment in T lton).

17

"% CLINTON LIBRARY PHOTOCOPY




Rt i s MR lp b= W Lm AR VWV YA ™) Y
. L~

on the nonpublic school ‘premises. " Wolman 433 U.S. at 250." Wolman itself makes « lear that

it would "exalt form over substance" to mdulge the fiction that LEAs could avoid cons itutional

lumtatlons by purporting to “loan” such items directly to students or their parents.. Id ; accord

Q at 264 (Powell, J., concurring in the judgment in pertinent part) (the concept of a loa . of such

“classroom paraphemalia” to individuals "is a transparent fiction”; such a "loan" v ould be
"indistinguishable from forbldden ‘dlrect aid’ to the sectarian institution itself"); see also Wolfson

Memo at 2-3 n.1, 17. 19

Section § 7351(b)(2) specifies that LEAs may provide "assessments," which pre sumably
could include the sort of state-designed testing and evaluation assistance that the Court [ zrmitted
the states to give to sectarian schools in Wolman and in Regan. But apparently Tile VI as

“administered in Jefferson Parish has not involved such testing services. Nor can the com) uter and

library book assistance that is at issue be justified on the basis of Wolman and Reg n. The
assistance at issue in Helms "inevitably" would (or, at a minimum, could) become ps it of the
religious school curriculum, or otherwise part of the educational process controlled, de: igned or
supervised by sectarian school teachers. Accordingly, as the Court held and exp iined in
Wolman, Meek and Lemon, such assistance (unlike the state-designed testing in Rega 1) could
(absent extensive oversight that itself would be unconstitutional) be "used for religious ed: icational
purposes,” 444 U.S. at 656, and to "further the religious mission of the school,” id. at 657..

1 We are ot sufficiently familiar with the workings of Title VI or the relevenat types of comy uter
software to know for certain, but it may be possible that, under the statute, certain forms of software cot Id be
provided directly to students, in a manner analogous to the textbook loan provisions upheld in .
Allen/Meek/Wolman. :

s Notably, in Meek, then-Justice Rehnquist asserted in dissent, 421 U.S. at 387-96, that the s me
analysis the Court applied to the textbook programs in Allen and in Meek should apply to the Pennsylva iia Act’s
instructional materials and equipment program, which — like the textbook program the Court upheld — reated
private-school students no better than public-school students. But the Meek majority refused to treat the two
types of aid alike. The Court in Wolman acknowledged that there was some tension between the Court’ - Allen
doctrine relating to textbooks, on the one hand, and its decisions respecting other educational materials, >n the
other — a tension that is particularly sharp if one believes that the ostensible "loan" of textbooks to stud: ots is a
sham, and that the textbooks are, in all pertinent respects, being provided to the schools. 'See Wolman, 33 U.S.
at 256-60 (Marshall, J., dissenting in pertinent part).. The Wolman Court noted that, in cases such as M ek, it
had declined to extend (to programs involving other forms of aid) one presumption upon which the Cou t relied in
Allen — namely, that if instructional materials are provided to public and religious schools alike, such o aterials
would not be diverted by the latter to religious uses. 433 U.S. at 251-52 n.18. Although the Wolman ¢ ourt -
concluded that the Meek analysis rejecting such a presumption was correct, it decided that nonetheless it would
“follow as a matter of stare decisis the principle that restriction of textbooks to those provided the public schools
is sufficient to ensure that the books will not be used for religious purposes.” Id. (emphasis added). Hc wever,
outside the context of textbooks, "[w]hen faced . . . with a choice between extension of the unique presi mption
created in Allen and continued adherence to the principles announced in our subsequent cases [such as N eek], we
choose the latter course.” Id. In other words, at least outside the context of prescreened textbooks, the ourt-
adheres to the “principle, " emphasized in Meek and Wolman, that "[i]n view of the impossibility of sep. rating the
secular education function from the sectarian” in pervasively sectarian schools, governmental aid for ost asibly
"secular” educational functions "inevitably flows in part in support of the religious role of the schools.” Wolman,

433 U.S. at 250.
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. Finally, there can be little doubt that the elementary and secondary schools at issue in
~ Helms undoubtedly are pervasively sectarian. As explained in cases such as Lemon, M eek and
= Wolmdn, the religious and secular components of such schools are "inextricably intertwin d," and
' -'\fv—th%fore aid to the educational function of such schools — even though ostensibly lirited to
wholly neutral, secular instructional material and equipment — "necessarily results” in a d to the
sectarian school enterprise as a whole, and thus "inescapably results” in the "direct and su »stantial
advancement” of religious activity. Meek, 421 U.S. at 366. Moreover, even if it were ] ossible,
as a theoretical matter, for a pervasively sectarian school to use government assistance ex« lusively
for. secular functions, the governmental monitoring that would be necessary to ens: e such
separation would itself result in impermissible entanglement-that would not be present in other
religious institutions that are not pervasively sectarian.. o : '

-

1L DistinguiShing’or Overruling the Governing Precedent
A. Distinguishing

We have considered whether there are any grounds on which Title VI, as admini itered in
pervasively sectarian schools in Jefferson Parish, could be distinguished from the inst uctional
assistance programs the Court invalidated in Meek and in Wolman. We have failed, hov ever, to
identify a persuasive basis for distinction.

1. Neutrality Between Public and Private Schools

~ In recent Establishment Clause cases, "neutrality” has come to play a pronounce 1 role in -

the Court’s decisions. See, e.g., Agostini, 521 U.S. at 230-32; Rosenberger, 515 U.S at 846,
850 (O’Connor, J., concurring). And to be sure, Title VIisa federal program "pursuant 0 which
equipment and materials of instruction are provided equally to all ‘school children — ir public,
private, and religious schools.” Ogden Memo at 7; see also Winston Letter at 2 ("In cc ntrast to
the programs in Meek and Wolman that directly targeted significant aid only to private schools,
Chapter 2 is a neutral statute that provides equal benefits to all school children and the
overwhelming beneficiaries of the program attend public schools."). In our view, how :ver, the
Fifth Circuit panel correctly declined to distinguish Meek and Wolman on this ground. 51 F.3d
at 373. ' ‘

Although Title VI "provides secular benefits equally to all school children," Ogd« n Memo
at 8, the same was, for all intents and purposes, true of the programs in Meek and Woli yan, and
of the programs in the other "direct aid" cases discussed above. The "stated purpos: " of the

- enactment in Meek was "assuring that every schoolchild in the Commonweaith will ¢ quitably
~ share in the benefits of auxiliary services, textbooks, and instructional material provide 1 free of
- charge to children attending public schools.” 421 U.S. at 351-52 (emphasis adde l). The
Pennsylvania statute was intended to "extend the benefits of free educational aids 0 every
schoolchild in the Commonwealth, including nonpublic school students who constitute
' approkimately one quarter of the schoolchildren in Pennsylvania." Id. at 363 (emphasi added);
see also id. at 389 (Rehnquist, dissenting in pertinent part) (the Act’s instructional mate rials and
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\5 equipment program “is not alleged to make available to private schools any mate ials and
‘:/1,/ equipment that are not provided to public schools"). Similarly in Wolman, "fa]ll disbu sements

* madé with respect to nonpublic schools have their equivalents in disbursements for public schools,

"—%nd the amount expended per pupil in nonpublic schools may not exceed the amount expe 1ded per

pupil in the public schools." 433 U.S. at 234.%° See also, e.g., Lemon (Earley), 403 U. .. at 607
(state supplement could not provide private school teachers a salary exceeding the maxin um paid
to public school teachers); Nyquist, 413 U.S. ‘at 777 (maintenance and repair grants L mited to
50% of the amount expended for comparable services in the public schools); Wolman, « 33 U.S.

at 252 (funds could be expended to provide field trip transportation and services "as are ' 'rovided
to public school students in the district"); Ball, 473 U.S. at 377 (all Commumty E lucation
programs were otherwise available at the public schools).”

In con51denng whether the Department might be able to rely upon a "neutralit 1"-based
dlstmctxon the Civil Division looks to a footnote in Meek, 421 U.S. at 362 n.12. That footnote
explained why Pennsylvania’s provision of textbooks to religious school studeats was
constitutional even though the Court had affirmed the invalidation of a textbook pr gram in
Marburger, 417 U.S. 961 (1974) (mem.), aff°’g 358 F. Supp. at 34-36. As explaine | above,
Mecek sustained a textbook loan program on the authority of Allen. As the Meek Court n ted, the |
textbook program in Marburger was, by contrast, invalidated because "the assistance pr vided —
-reimbursement for purchased textbooks — was not extended to parents of all students, t it rather
was directed exclusively to parents whose children were enrolled in nonpublic, primarily eligious
schools." 421 U.S. at 362 n.12 (citing Marburger, 358 F. Supp. at 36). Thus, for pu poses of
state loans of textbooks to students (the Allen line of cases), it is critical to the Estat lishment
Clause analysis whether or not students in private schools are treated more favorably thar students
in public schools, because neutrality is required even where there is some room for pe: missible

® To be sure, achieving the equality in aid to public and private schools was accomplished in Aeek and
in Wolman by virtue of distinct, sequential legislative enactments, rather than (as in Title VI) within a s agle
statute that simultaneously extends the aid to public and private schools alike. But the Court in both cas :s
indicated that, in contexts (unlike the instant one) where equality and peutrality between public and priv e can be
dispositive of the constitutional analysis — namely, in the loan of textbooks to students — "it is of no
constitutional significance whether the general program is codified in one statute or two." Meek, 421 L .S. at 360
n.8 (pluralxty opunon), see also Wolman, 433 U.S. at 238 n.6 (plurality opinion); Wolfson Memo at 14

The Nmth Circuit panel in Walkcr proffered anothcr possible basis for distinguishing the feder. | statute
at issue here namely, that the overwhelming majority of schools and school students that benefit from t e
program are public school students. 46 F.3d at 1468-69. However, as the Fifth Circuit panel correctly noted,
151 F.3d at 373, the rationale of the Meek and Wolman decisions was expressly based, not-on any "per entage"
of aid that might have been received by religious schools relative to that received by nonreligious-schoo s, but
instead (as described above) on the “character of the aid provided to those schools” — in particular, on t 1e
Supreme Court’s conclusion that, "{i]n view of the impossibility of separating the secular education fun tion from
the sectarian” in such schools, aid in the form of instructional matenals and equipment "inevitably flow in part in
support of the religious role of the schools.” Wolman, 433 U.S. at 250.

Simllarly, in Lemon and in Levitt, the states obviously provided their public schools with ti = sort of
 aid (teachers’ salaries, textbooks and instructional materials, costs of administering standardized tests) t at the
* states also were providing to private schools.
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assmtanfe But where as in Meek and Wolman aid is provided directly to religious sch ols, the
Court repeatedly has held that the Establishment Clause is violated regardless of the neut ahty of

the program

2. Aid that is Not "Divertable” to Religious Education

It mlght also be argued that Title VI equxpment and materials can be pro ided to
pervasively sectarian schools because (in addition to the neutrality discussed above) the ec sipment
and materials are in some sense "secular" and are not. "divertable" to sectarian ec ication: .
According to this argument, the "divertability" factor is the principal distinction between t 1e Meek
and Wolman instructional materials holdings, on the one hand, and the Allen line-of ‘extbook
decisions, on the other. See Ogden Memo at 8. In support of this theory, the Civil Divit i ion cites
Justice Powell’s concurrence in Wolman, which did, indeed, stress (in part) the alleged
nondivertability of textbooks to religious use. 433 U.S. at 263.% Although this might z ppear to
be a promising line of argument, it cannot, we believe, be squared with the Court’s Estab ishment
Clause jurisprudence, for two basnc reasons.

To begin with, Justice Powe]J’s own distinction of the Allen line of textbook cases requires
not only that the aid be "incapable of diversion to religious uses," but also that "the mat: rials are
lent to the individual students or their parents and not to the sectarian institutions.” 43: U.S. at
263. ' As explained above, in fact this distinction between aid to students and aid to the schools

-was critical to the Court’s decisions in the three cases in which it permitted textbook Ic ins. By

contrast, where, as in Lemon, the state directly reimbursed schobls for the cost of textbr oks, the
program was invalidated, 403 U.S. at 621, despite the fact that the textbooks there also | ad to be
approved by the state as nonreligious in nature, id. at 610. Moreover, as Justice Powel himself

~ noted, and as the Wolman majority emphasized, 433 U.S. at 250, it is a "transparent fi :tion" to

suggest that the equipment and materials at issue in Wolman (and in Helms) can be "l( ied" to
individual students. Id. at 264.

. More importantly, the type of Title VI aid at issue in this case is, in fact, div¢ rable to

* religious use: that is precisely the holding of Meek and Wolman. It does not suffice t« say that

the Title VI statute expressly requires that the aid be "secular” in nature, or that proce lures are
in place to assure that the Title VI equipment is not "divertable” to religious use. T iis same
"nondivertability" argument was made in Wolman, 433 U.S. at 249, but the Court reje: ted it on
the ground that religious school teachers inevitably will use such materials for eligious
instruction, because in pervasively sectarian schools such religious instruction is “ine ctricably
intertwined" with the secular instruction. The Court’s reasoning in Meek and Wolma ) is that,

-because it is impossible to segregate the secular from the religious in the educational fur ctions of

such schools, aid to be used in the educational process of pervasively sectarian schools "i ievitably
flows in part in support of the religious role of the schools,” Wolman, 433 U.S. at 250, even

22

There is also some support for this notion in Justice Blackmun'’s dissent in Zebrest 509 U. i. at 22.
See also supra at 17-18 (discussing the Court's view that it would be virtually impossible for religious s ‘hool
teachers to use certam aid, such as pre-screened textbooks and state-designed testing, to inculcate religi a).
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z - where (a$ in Wolman, id. at 249-50) the state purports to provrde only aid that ostensrt ly is not
7 divertable. See also Wolfson Memo at 12-13.

) \/ 3. The Supplement/Supplan't Distinction

A third poss1b1c basis for dlstmgmshmg the Meek/Wolman line of cases is that Title VI

does not "‘reliev[e] sectarian schools of costs they otherwise would have borne in educa! ing their

~ students.”" Winston Memo at 2 (quoting Agostini, 521 U.S. at 228; internal citation tc Zobrest
ormttcd) see also Ogden Memo at 7, 9. o

Title VI expressly. requires that funds for the innovative assistance progra as must
supplement, and must in no case supplant, the level of funds that, in the absence of feder il funds,
“ would bé made available for those programs from "non-Federal sources." 20 U.S.C. § 1371 (b).
Thus, it would appear that schools may not receive loans of any materials or equipment « n which
they would otherwise have expended non-Federal funds. In other words, Title VI aid s) ould not
_have the effect of "freeing up" any resources that religious schools could then expend on ‘eligious
education. Although the question is not entirely clear, there does not appear to have been an
analogous "supplement but not supplant" condition on the receipt of governmental | fun Is in the
programs at issue in Meek and Wolman.”

The supplement/supplant distinction played an 1mportant role in the Court’s de :ision in
Agostini, where Justice O’Connor went to some length, 521 U.S. at 228, 229-30, t dispute
Justice Souter’s contention in dissent (id. at 244, 246, 252) that the aid at issue in that ca ¢ would
relieve religious schools of costs they otherwise would incur, thus freeing up funds for such
schools to expend on religious education. Morcover, the Court went so far as to sugges : that the
“instructional equipment programs in Meek and Wolman were constitutionally deficier t in part
because of such a "supplanting” problem: : '

In those cases, the Court ruled that a state loan of instructional equipment ar i
materials to parochial schools was an impermissible form of "direct aid" becau: =
it "advanced the primary, religion-oriented educational function of the sectariz a
school," by providing "in-kind" aid (e.g., instructional materials) that [i] could t ¢
used to teach religion'and [ii} by freeing up money for religious indoctrination th t
the school would otherwise have devoted to secular education.

Id. at 220-21 (emphasis and bracketed numerals added); see also Zobrest, 509 U.S. at 1! (noting
that religious schools’ receipt of teaching material and equipment from the state under the program
in Meek "reliev[ed] them of an otherwise necessary cost of performing their ed icational
function"). Under the view of the Agostini Court, in other words, the Meek and Wolman
programs were unconstitutional not only because the instructional materials "could b : used to

? The Court in Wolman, in a somewhat different context, noted that "the parties have stipulat d
expressly that material and equipment must be used to supplement courses.” 433 U.S. at 251 n.17. Th : Court
did not indicate whether this stipulation was intended to reflect any requirement that the aid not supplan materials
and equnpmcnt that the private schools othcrwnsc would themselves have provided..
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;: ~ teach rehg:on " but also because the programs "free[d] up money for xehglous indoctrin: tion that
f:}o the school[s] would otherwise have devoted to secular education.” '
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We do not think, howeve_r, that the Court in Agostim' intended to suggest that ¢ irect aid
to pervasively sectarian schools is permissible whenever only one of these problems i . absent.
The decisions in Meek and Wolman focused on the fact that, because.the religious and th : secular
are inextricably intertwined in the educational functions of pervasively sectarian sch 1ols; the
loaned materials themselves necessarily would be used for religious education, which is itself an
Establishment Clause violation in a case of direct aid to the educational function of eligious -

- schools. Those decisions — and all the other cases involving "direct” aid to religious s hools —
did not indicate (at least not expressly) that the constitutional analysis was affected, et alone

~ controlled, by the question of whether the loan programs freed up other resources for the eligious
schools to use, or whether the aid provides religious schools with “supplemental” resou ces they
would -not otherwise have been able (or willing) to provide. Indeed, in Earley, t € Court
invalidated the Rhode Island Salary Supplement Act,” which authorized state offi :ials "to
supplement the salaries” of nonpublic school teachers in an amount "not in excess of 15 & of [the
teachers’] current salary," 403 U.S. at 607 —i.e., to supplement, rather than supplant, tt : private
schools’ own provision of teachers’ salary. Conversely, in Regan, the Court held th: t certain

. testing aid could be provided to religious schools, despltc the fact that such aid "relie ved" the
schools of costs they otherwise would have borne.*

By contrast, the supplement/supplant distinction is an important touchstone for det :rmining
whether aid provided directly to students may be used in religious schools. The very pi rpose of
~ the supplement/supplant inquiry in cases such as Agostini and Zobrest is to determine whether
" ‘governmental aid that is provided to the students (rather than to the school) —i.e.; aid t} at is not
~ necessarily used for religious education (and which in the Title I program in Agostini ¢ innot be
- used for such religious education) — nevertheless could, in effect, provide religious sch 0ls with
resources, above those they already would have had, that such schools could use in fu herance
of religious inculcation. Where, however — as the Court held with respect to the equipn ‘ent loan
programs in Meek and in Wolman — the state aid itself "inevitably flows in part in supp it of the
religious role of the schools,” Wolman, 433 U.S. at 250,.the constitutional infirmity i already
present, and there is no need to inquire in addition as to whether the loan "frees v>" other
resources that can be used for religious education.

B. Overruling

For the reasons explained above, we agree with Mr. Wolfson that, in order to urge the
Supreme Court to reverse the Fifth Circuit's decision, the United States would be re: uired to
argue that the Court should overturn the rulings in Meek and Wolman regarding inst uctional
equipment and materials. Mbreovc:r, the Court also would be required to overtumn the h)lding in
Lemon (and the holding in Marburger) concerning the loan of educational materials to pe vasively

. % *The Court ‘has niot accepted the recurrent argurﬁcnt that all aid is forbidden because aid to ¢ ne aspect
of an institution frees it to spend its other resources on religious ends.'" Id. (quoting Hunt, 413 U:S. at 743).
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; schools. Reversal of the Flfth Circuit judgment would also likely call into que tion the
established doctrinal principle “that [government-provided] resources that are inherently capable
of diversion of use for religious instruction must not be placed under the control of eligious

""’“sfl?ool authorities,” U.S. Aguilar Brief at 30 n.20 (citing Wolman, 433 U.S. at 250 51) - a

principle that was central to the Court’s holdings in Earley and Lemon respecting teacher salaries,
the holding in Lemon regarding provision of books directly to religious schools, the de :ision in
Levitt prohibiting reimbursements for teacher-controlled tests, the holding in Nyquist pr hibiting
aid for building repair and maintenance, the holding in Wolman prohibiting aid for : ield trip
transportation, and the holding in Ball with respect to the Community Education progr.m.

If you do decide to ask the Court to revérse the judgment of the Fifth Circuit, we  tink that
there are three basic theories on which you mlght ask the Court to overnile precedent< such as
Lemon, Meek, Wolman, and similar cases: :

L First_, the United States could urge the Court to adopt a “strict neutrality '
doctrine, under which the Establishment Clause would permit any provision ¢
governmental aid that does. not favor religious recipients, so long as such aid : s
provided in accord with neutral, secular criteria. Under such a doctrine, the Cou ¢
would reject its longstanding principle that the government must not provide dire: t
aid to religious activities, including especially aid that can be used for religiot s

* education. : : '

® Second, the United States could urge the Court to retain the "no direct fundin
of religious activity” rule, but to abandon the longstanding distinction betwec 1
pervasively sectarian schools and other religious organizations. If primary an i
secondary church-affiliated schools were treated in the same manner as oth« r
religious organizations - in particular, as are religiously affiliated. colleges an 1

- universities - there no longer would be a presumption that such schools cann t
segregate their religious and secular teaching, or that such schools would not (« r
could not) abide by legal restrictions against the use of government-supplied aid 1 > -
advance religious education. If one assumes that secular and sectarian functior s
can meaningfully be separated within pervasively sectarian schools, the monitorir g
that would be constitutionally required to ensure that aid is not diverted to religiot s
education would be less intrusive than the "excessive and enduring entanglement: "
that the Court previously has presumed necessary in such primary and secondm y
schools.

® Third, and perhaps more narrowly, the United States could ask the Court ‘0
abandon its holdings in Lemon and related cases that the Establishment Clau: e
prohibits the "excessive and enduring entanglements” that concededly would l e -

- necessary to ensure that pervasively sectarian schools do not use aid for religioi s
inculcation. '

. We will discuss these three possibilities in turn. We conclude that the first two theon :s would
require a substantial change in settled Establishment Clause doctrmc a change that - vould be
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\(ﬂ‘)\ dlfﬁClllt to justify under the doctrine of stare deC1§1 and that would permit governmen s to use
tax revenues to substantially subsidize primary and secondary sectarian schools. In additic n, there
is no, ev1dencc to suggest that five Justices would adopt either approach. The third appr sach, in
contrast would require overruling less precedent, and might gamer five votes on the Ci urt. It,

" too, however, would raise serious concems, and, in any event it does not appear to be - aroperly :
presenteéd on the record in this case.

1. Strct Neutmh'tv and Réiection of the "No Direct Fundim.L""Rule'

The United States could urge the Court to adopt what is sometimes referred to as 1 "strict
neutrality” doctrine, under which the Establishment Clause would permit any prov sion of
governmental aid that does not favor religious recipients, so long as such aid is provided 1 or some
legitimate secular objective, in accord with neutral, secular criteria. Such a doctrine v ould be
similar to what then-Justice Rehnquist favored in dissent in Meek, 421 U.S. at 395-96, an:! similzir_
cases. ‘In effect; such a doctrine would jettison the Court’s longstanding "no direct fundii g" rule,
under which the Establishment Clause prohibits " government-financed or government-sf onsored
indoctrination into the beliefs of a particular religious faith.” Ball, 473 U.S. at 385. § = supra
at 16. It also would require abandonment of the ancdlary prombmon on aJd to per asively
sectarian orgamzahons :

As recently as the Kendrick case in 1987, all nine Justices of the Court supportec the "
direct funding” rule, see supra at 16-& note 16, and only Justices Kennedy and Scalia s oke out
in favor of eliminating the “pervasively sectarian” doctrine, Kendrick, 487 U.S. at 624-25
(Kennedy, J., concurring, joined by Scalia, J.). More recently, in Rosenberger, Justice Thomas
advocated a version of the neutrality doctrine that would expressly reject the "no direct { inding"
rule, 515 U.S. at 855-63 (Thomas, J., concurring), but no other Justice joined him in th it view.
Four Justices, taking express issue with Justice Thomas, urged a strong defense of the "1 o direct
ﬁmdmg" rule, id. at 868-85 (Souter, J., dissenting); and Justice O’Connor indicated her \ iew that
the no funding rule is a "bedrock principle{]" of Establishment Clause doctrine (albeit not one that

. is dlsposmve in every hard case), id. at 847 (O’Connor, J., concurring); se¢ also id. a 846-47
("Public funds may not be used to endorse the religious message.") (citation omitted); i , at 847
(cases allowing some funding of secular functions performed by sectarian organizations provide

no precedent for the use of public funds to finance religious activities").

A strict neutrality rule would, of course, sweep away those of the Court’s pr :cedents
(including the cases discussed above) that “absolutely prohibit government-fina ced or
government-sponsored indoctrination into the beliefs of a particular religious faith." E 1ll, 473
U.S. at 385, and might resolve many other contentious questions as well, including, for ¢ cample,
the constitutionality of various voucher progmms In Agostini, several prominent amici « rged the

~ Court to adopt a strict neutrality doctrine (and undoubtedly would do so again if the Co irt were
to grant certiorari in Helms). The United States, however, was careful in its brief in Agc stini not

See, e.g., Brief Amici Cunae of Chnstlan Legal Society, et al., Agostini v. Felton, Nos. 96 552, 96-
553 (Feb. 1997). .
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to emb ce such a view. . This was consistent with the 1988 position of the United - ‘tates in.
Kendnck that the Estabhshment Clause would prohibit recipients of federal funds from u: ing such
4’/73 : furlgs “for specifically religious activity. See Brief for the Appellant, Bowen v. Kendri k, Nos.
‘W87-253 87-431, 87-462 ("U.S. Kendrick Bnef“) at 34-38 (Jan. 1988).% And, in Ag ilar, the
United States represented that “[t]he governing principle is that resources that are ir herently
capable of diversion of use for religious instruction must -not be placed under the c( ntrol of -
religious school authorities.” U.S. Aguilar Brief at 30 n.20 (citing Wolman, 433 U.S. at '50-51).

The Court in Agostln while indicating that neutrality is an unportant pru ciple in
Establishment Clause cases, 521 U.S. at 230-32, nevertheless did not accept the amici’s i witation
-to give neutrality the dominant doctrinal place in the Establishment Clause analysis. - Wi believe
that Justice Souter’s response to Justice Thomas in Rosenberger is forceful; at the very ] :ast, the
question is a difficult one. Furthermore, in light of Justice O’Connor’s recent indicatior that she.
is not inclined to abandon the “no direct funding” rule, it is unlikely that a majority of t i Court
could be persuaded to adopt such a theory as a ground for departing from stare decisis.
Accordingly, we recommend that the United States adhere to its longstanding position. and not
- urge the Court to abandon its "no direct funding of religious education” principle. 3ee also
Wolfson Memo at 16-18. ' . S ‘

2. Abandoning the "Pervasively Sectarian” Distinction

The United States alternatively could argue that, even though the Court should etain its .
- "no direct funding" rule, nevertheless it should abandon the presumption that religious primary
and secondary schools cannot (or will not) abide by proscriptions against the use of go\ srnment
aid for religious education. In other words, we could ask the Court to abandon its long itanding
distinction between religious institutions that are pervasively sectarian and those that a e not (a
position that Justices Kennedy and Scalia urged in Kendrick, 487 U.S. at 624-25).

As recently as Kendrick, the Court held fast to the distinction between “pe: vasively
sectarian” organizations and other religiously affiliated institutions. In that case, it expls ned that
aid to pervasively sectarian institutions is more constitutionally problematic (and more « xtensive
monitoring would be necessary in pervasively sectarian schools to prevent diversion of go' ernment
aid to religious education), because "a substantial portion of [their] functions are subsurr :d in the
religious mission, " secular and religious functions are "inextricably intertwined;" and suc | schools
have "as a substantial purpose the inculcation of religious values. " Kendrick, 487 U.S. at 510, 616
(quotations omitted). The argument that these characteristics should no longer be [ resumed
meaningfully to distinguish primary and secondary religious schools from other eligious
organizations would logically entail the related argument that the risk of diversion f aid to
religious uses is no greater in these schools than in other religious institutions, which vould in

% See also, e.g., id. at 36 n.30 (use of government funds for "religious inculcation” is conduc that
"would have presented a clear Establishment Clause violation at the time [1981] the statutes were enacte {"); id. at
40-41 (instances where grantees held classes in religious settings, included religious discussions in other vise
secular programs, and used explicitly religious materials were "departures from proper constitutional pr. iciples,”
and "raise[d] serious concerns”).
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turn appea_r to lead to the view that providing direct aid to such schools should be permm ,d to the
same extent that it may be provided to religious colleges and universities. In other w irds, the
dlStlIlCthIlS that the Court developed in cases such as Tilton, Hunt and Roemer would fal away,”

~..___and'the more permissive direct aid doctrine in those cases would, even in the context of primary

and secondary schools displace the restrictive doctrine of Lemon, Meek, Wolman, N quist, et
al. - : :

We think this also would be a fairly momentous doctrinal development, and we
recommend against urging the Court to adopt such a view, for the following reasons. : first, the
argument would be inconsistent with the position that the United States expressly urged 1pon the
Court in Kendrick - a position that the Court adopted. In that case, the Solicitor Gene al wrote .

- at length about the critical distinction between organizations that are pervasively sect: rian and
- those that are not: -

This Court’s cases involving government funding programs make clear that tl 2
heart of any Establishment Clause analysis is whether the assisted organizations a = -
pervasively sectarian in nature. The critical importance of that inquiry is be t
reflected in the crisp distinction drawn by this Court between primary ar 1
secondary parochial schools, whose mission often disables them from receivir 3
governmental assistance, and other religiously-affiliated organizations, which ai >
‘ordinarily free to participate in governient programs on an equal footing. Tt 2
Court has observed that in parochial schools, education and counseling a3
"integral part[s] of the dominant sectarian mission . . . in which an atmosphe: > -
dedicated to the advancement of religious belief is constantly maintained.” Mes ¢
v. Pittenger, 421 U.S. 349, 371 (1975). This Court has emphasized that in 1
parochial school setting “[religious authority necessarily- pervades the scho«l.
system,” and that it is the "substantial religious character of . . . church-relate 1
schools” (Lemon v. Kurtzman, 403 U.S. at 616-617), that requires the Courttotz -
"particularly vigilant" (Edwards v. Aguillard, No. 85-1513 (June 19, 1987), sliy
op. 4). The "danger that a teacher under religious control and discipline poses 15
the separation of the religious from the purely secular” is a “conflict of functior s
[that] inheres in the situation” (Lemon v. Kurtzman, 403 U.S. at 617). Put anoth: r
way, "where the teacher works within and for a sectarian institution, :n
-unacceptable risk of fostering of religion is an inevitable byproduct.” Wolman ',
Walter, 433 U.S. 229, 254 (1977). See also Grand Rapids Sch. Dist. v. Ball, 473
U.S. 373, 384-385, 391-392 (1985); NLRB v. Catholic Bishop, 440 U.S. 49,
501-504 (1979). . . . The Court’s vigilance in connection with aid to primary ar 1
secondary schools is additionally justified by the fact that the government has mace
primary education compulsory, ‘making children whose parents select religiot s
“schools nearly a captive audience for as many hours as they are required to atten .

Y See. e.g., Roemer, 426 U.S. at 748-54 (plurality opinion).
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U.S. Kendrick Brief at 27 & n.23.% Sumlarly, in its Reply Bnef in Kendrick, the Unit :d States

' . expres§ly dlstmgmshed Meek’s holding rcspcctmg teaching materials on the ground that the

schools in Meek — unlike the organizations in Kendrick — had a predominantly :ectarian
’ chéﬁctcr See Reply Brief for the Federal Appellant and Brief for the Federal Cross-. jppellee,

" Bowen v. Kendrick, Nos. 87-253, 87-431, 87-462, at 12 n.12 (Feb. 1988).

Second,-abandonment of the pervasively/nonpervasively sectarian distinction wo ild mean
that governments could provide extensive direct aid to sectarian primary and secondary schools,
so long as there were some reasonable mechanism for detecting and remedying cases n which
such aid was used to inculcate religious doctrine. That would be quite a striking cha ge from
regime that has been in place since Lemon and its progeny.  As with the strict neutralit + theory,
it would be necessary - and difficult - to explain to the Court why so much doctrine < )ould be
discarded notwithstanding stare decisis. -

Third, then: is good reason to think that the Court would decline such an invita ion. As
noted above, in Kendrick only Justices Kennedy and Scalia expressed any sympathy for t i notion
that the pervaswely sectarian distinction should be abandoned. Moreover, Justice O’Cc nnor has
provided a strong signal that she believes Establishment Clause problems are mu:h more
- pronounced where state aid is filtered to students through the auspices of the te: chers in
pervasively sectarian schools. In Ball and in Aguilar, Justice O'Connor dissented rom the
majority’s view that the Establishment Clause prohibits the state from using public schoo) teachers
to provide students with supplemental education on sectarian school grounds. See 47. U.S. at -
- 398-99 (BalD); id. at 421-31 (Aguilar). But, notably, Justice O’Connor concurred with he (7-2)
Ball majority with respect to the Community Education program, see supm at 14-15, n which
- supplemental education was provided to sectarian school students by sectarian school t achers:

I agree with the Court, however, that the Com munity Education program violat« s
. the Establishment Clause. The record indicates that Community Education cours: s
in the parochial schools are overwhelmingly taught by instructors who are currei t
full-time employees of the parochial school. The teachers offer secular subjects 1 >
the same parochial school students who attend their regular parochial schorl
classes. In addition, the supervisors of the Community Education program in tt 2
parochial schools are by and large the principals of the very schools where tl 2
classes are offered. When full-time parochial school teachers receive public func s
to teach secular courses to their parochial school students under parochial schor 1
supervision, I agree that the program has the perceived and actual effect « f
advancing the religious aims of the church-related schools. This is particularly t} 2
case where, as here, religion pervades the curriculum and the teachers a :

See also, e.g., id. at 30-31 (were Secretary of Health & Human Services to involve pervasiv :ly
sectarian groups in the program, that would be an "as-applied” violation of the Establishment Clause); i . at 45
("where the recipient of government funds is not pervasively sectarian, there is . . . a sharply reduced b: sis for
presuming that the grantee will violate the terms of the grant by inculcating religious doctrine™); id. at 4 2-45
(entanglement concerns raised by cases of pervasively sectarian recipients are unwarranted where recipie 1t is not
pervasively sectana.n)
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cg’ustomed to bring religion to play in everything they teach. I concur in tt &

- _]udgmcnt of the Court that the Community Education program violates tl.c
\\' //fstabhshment Clause.

Ball, 473 U.S. at 399-400 (O’Connor, 1., cdncurﬁng in the judgment in pertinent part; mphasis
added). Justice O’Connor reached this conclusion despite the fact that the private school teachers
in the Community Education program were (for purposes of the program) public en ployees;
despite the secular nature of the courses taught; and despite the fact that, in the eight ye: rs of the -
program’s operat'ion, "[n]ot one instance of attempted religious inculcation exists in the r cord[]."
Id. at 401 (Rehnquist, J., dissenting). Subsequently, in Agostini, Justice O’Connor ' irote the
opinion for the Court overturning the Court’s holding in Aguilar. She concluded that * Aguilar, E
as well as the portion of Ball addressing Grand Rapids® Shared Time program, are no lor zer good
law." 521 U.S. at 235 (empha51s added). Notably, however, Justice O’Connor did n thing to
suggest that she had changed her view with respect to the Community Education prograr | in Ball,
which had prowded supplemental education using teachers from pervasively sectarian schools.
See also id. at 241 n.1 (Souter, J., dissenting) ("I do not understand the Court’s disc 1ssmn to
implicate Ball’s evaluation of the Commumty Education program.”).

Fourth, even in nonpervasively sectarian institutions, the Constitution requires sor 1e (much
more limited) oversight to ensure that government aid is not diverted to religious inculcat on, such
~ as the level of oversight that was required under the federal grant program approved in f endrick,
487 U.S. at 615. If Kendrick is to be the guide, potential religious school recipients of Title VI
aid would, at the very least, have to "disclose in detail," id., precisely how the equip nent and
library books will be used. A recipient also presumably would be required to "make suc 1 reports
~ concerning its use of Federal [aid] as the Secretary may require.” Id. And government e: aployees
likely would have to visit the schools regularly "to see whether [the aid is] in fict being
administered in accordance with statutory and constitutional requirements.” ‘Id. at 617 see also
Hunt, 413 U.S. at 745-46 (discussing "inspecti[on] of the project to insure that it is not b :ing used
for religious purposes"). The Court in Kendrick found that this level of oversight was ufficient -
to ensure (in the context of a facial challenge) that nonpervasively sectarian organizatio 1s would
not use government aid for religious purposes. 487 U.S. at 617. It is not clear that t e record
in this case demonstrates even this level of oversight. .

(3)  Overruling the Lemon Ehtanglemcm Doctrine

Alternatively, perhaps the United States could urge the Court to interpret the Estal lishment
Clause to permit direct provision of equipment and materials to pervasively sectarian sct ools, "as
long as that aid is accompanied by safeguards that ensured that the aid could not be di verted to
religious purposes (whether or not it is inherently ‘incapable’ of such diversion).” Wolfs in Memo
at 18. The argument would be that such aid is permissible where, because of government required |
safeguards, "there is no reasonable likelihood that it would be diverted to religious er ds.” Id.
Mr. Wolfson — who does not in the end support this idea in the context of this case — suggests
that “[sJuch an argument, if carefully framed, would involve a minor adjustment of ! {eek and

: Wolman but not the wholesale repudiation of those cases.” Id.
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' We agree with Mr Wolfson that this. proposal is the most attractive, but that it al o would
raise several serious problems. Id. at 19-21. We note that, although this argument w ould not
> neeéssitate "wholesale repudiation” of Meek and Wolman, it would require the Court to' eject the
. entanglement doctrine that it developed in Lemon and apphed in cases such as Meek and ! Volman.

) f,’?\ON PREG‘
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If the Department of Education determined to impose enforceable and effective saf »guards, -
-there would still be a significant question what those safeguards would have to include in order
to be "sufficient to ensure that the aid is not diverted to religious purposes.” Wolfson Aemo at
18. The Court has suggested that "comprehensive, discriminating, and continu og state
surveillance” would "inevitably" be required to ensure that teachers in pervasively ectarian
schools do not use government aid for religious purposes. Lemon (Earley), 403 U.S. it 619.”
But such a regime of such "close supervision of the nonpublic téachers” who use the fec eral aid,
. Wolman, 433 U.S. at 254, would result in excessive entanglement under Lemon (and Ear ey), 403
U.S. at 619-22; Marburger, 358 F. Supp. at 39, aff°"d mem., 417 U.S. 96; Meek, 42" U.S. at
366-67 n.16; and Wolman, 433 U.S. at.254. In order for the Court to hold that Earley ‘Lemon-
- level monitoring and surveillance (or Wolman'’s “close supervision of the teachers” wh ) use the
provided aid, 433 U.S. at 254) is sufficient to ensure that Title VI aid is used only fo * secular
purposes, the Court would have to abandon its doctrine that such "prophylactic cont: cts . . .’
* involv(ing] excessive and enduring entanglements " Lemon (D 1Ce§no) 403 U.S. at 319, are
themselves unconstltutxonal : :

Y

Notably, there is some indication that Justice O’ Connor would be sympathetic t such an
argument. In her dissent in Aguilar, 472 U.S. at 430, she wrote:

Pervasive institutional involvement of church and state may remain relevant i1
“deciding the effect of a statute which is alleged to violate the Establishment Claust ,

*? The Court’s discussion of entanglement in Lemon and Earley was focused on the difficulty i iherent in
supervision of the gntire educational function of the religious school teachers, since in thosé cases not o1 ly was
Pennsylvania providing reimbursement for books and equipment (Lemon), but both Pennsylvania (Lem¢ n) and
Rhode Island (Earley) were providing supplemental salaries for the teachers themselves. It might be the case that
somewhat less oversight would be needed (or the oversight could be more conﬁned) where the governm at
‘provides only computer hardware and software and library books. In both Marburger, 358 F. Supp. at 6-39,
aff’"d mem., 417 U.S. 961, and Meck, 421 U.S. at 366-67 n. 16, excessive entanglement was found in tl z isolated
context of loans of equipment and materials. It is notable, as well, that the Court in Wolman found imf :rmissible
entanglement in connection with the "close supervision” that would be required in the discrete and limit d context
of field trips. 433 U.S. at 254,

* Of course, as these and the entire Lemon line of cases indicate, the Establishment Clause probli ms }
created by aid to pervasively sectarian schools are especially pronounced where sectarian school teacher: have
control over the manner in which the governmental aid is used. "The key role played by teachers in suc 1 a school

- system has been the predicate for our conclusions that governmental aid channeled through teachers crez es an
impermissible risk of excessive governmental entanglement in the affairs of the church-operated schools * NLRB
v. Catholic Bishop of Chicago, 440 U.S. 490, 501 (1979): see also Lemen, 403 U.S. at 617-20; Ball, 4 '3 U.S. at
399-400 (O'Connor, J., concurring in the judgment in pertinent part). These problems will, accordingl ', be most
pronounced with respect to aid under § 7351(b)(2) that teachers regu]a:ly would use, or that would be s bject to
teacher control .
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WValz V. flfax Comm’n, 397 U.S. 664 ( 1970) but state efforts to ensure that publi:
,resources are used only for nonsectarian ends should not in themselves serve 1)
invalidate an otherwise valid statute. The State requires sectarian organizations t )
cooperate on a whole range of matters without thereby advancing religion or givin {
‘the impression that the government endorses religion. Wallace v. Jaffree, supr:,
at 110 (dissenting opinion of REHNQUIST, J.) (noting that state education: |
-agencies impose myriad curriculum, attendance, certification, fire, and safet/
regulations on séctarian schools). If a statute lacks a purpose or effect of advancin ;
or endorsing religion, I would not invalidate it merely because it requires som :

ongoing cooperation between church and state or some state sugervmon to ensus
that state funds do not advance rellglo (Empha51s added.) .

~ Aguilar itself involved supervision of gubllc employees, rath_er than supervision of religio: s school
teachers; and, at the urging of the United States, the Court in Agostini (per Justice O Connor)
rejected Aguilar’s holding that supervision of public employees is impermissibly entang ing, 521
U.S. at 232-35. Justice O’Connor’s criticism of the entanglement doctrine would appear,
-however, to extend beyond the context of public employee momtonng, and might 1:ach the

situations found in Lemon, Earley, Marburger, Meck and Wolman.

Even 1f you conclude that it is appropriate to urge the Court to adopt thls sub: tantially
diminished view of the entanglement doctrine, however, there are at least two reasons wt y Helms
would not be an ideal vehicle for such an argument. First, as Mr. Wolfson emphas zes, the
Department of Education in fact has not imposed the requisite prophylactics, Wolfson . lemo at
19-20, and even the Department’s advisory guidance does not require this degree of sup :rvision,
see id. at 21 n.14. Furthermore, the Department of Education has informed us that the e would
be significant practical obstacles to imposing a monitoring regime of this sort and 11at such
oversight would be incompatible with the spirit, if not the letter, of the law. See 2( U.S.C.

- § 8902 ("Nothing in this chapter shall be construed to authorize an officer or employ: € of the
Federal Government to mandate, direct, or control a State, local educational agency, or school’s

curriculum, program of instruction, or allocation of State or local resources . . . .").*°’

Finally in its recent brief in Agostini, the United States expressly contrasted suj ervision
of public employees — which (according to the United States) the Court in Aguilar mi;takenly
concluded would create an impermissible entanglement — with supervision of sectaria 1 school |
teachers, which we conceded would be impermissible under Lemon and related cases. | ee Brief
for the United States in Agostini v. Felton, Nos. 96-552 and 96-553, at 18- 20, 28, 3( (1997).
This was consistent with the United States’ posmon in Aguilar-itself, where the Solicito; General
argued that, in Lemon, "in a very and direct sense, the surveillance constituted ‘exce: sive and
enduring entanglement between state and church’ . . . . The government has no business
overseeing the agents of the church to ensure that they do not commit religion.” U.S. Aguilar

30

words of that statute need not be construed to prohibit governmental officials from overseemg a school™;
curricular use of government-provided instructional materials and equupment

We have not done any research with respect to the scope or intended effect of § 8902. But e plain

-33- CLINTON LEBRARY PHOTOCOPY




Bnef at 37 (quoting Lemon 403 U S. at 619) accord U. S Kendnck Brief at 42-44.

//{II The Effect on Tltle VI if the Court of Appeals’ Dec:sxon is Permitted to Sta d

v,.'p"

The court of appeals’ opmlon if left in place, would not proh1b1t the United Sta es from
satisfying the statutory mandate contained in Title VI; and, in particular, the mandate w >uld not-
prevent the federal or local governments from satisfying the “equitable participation” req: irement
of § 7372(a)(1). ‘ S :

Title VI does not require that sectarian schools or their students receive particul r forms
of assistance. Rather, § 7372(a)(1) requires that LEAs shall "provide for the benefit of such
children in such [private] schools secular, neutral, and nonideological services, mater als, and
equipment . . . , or, if such services, materials, and equipment are not feasible or necessa y in one
or more such private schools as determined by the local educational agency after consulta ion with
the appropriate private school officials, shall provide such other arrangements as wi | assure
equitable participation of such children in the purposes and benefits of this subc hapter."
(Emphasis added.) Title VI expenditures for private school children must "be equal (c nsistent
with the number of children to be served) to expenditures . . . for children enrolled in tl e public
schools of the local educational agency, taking into account the needs of the individual :hildren
and other factors which'relat,e to such expenditures.” 20 U.S.C. § 7372(b). ' :

: The equitable participation rcquxrement derives from a prior regulatory mandate ¢ iscussed
in Wheeler v. Barrera, 417 U.S. 402 (1974). That case concerned Title I of the ESE/ , which
provides for federal funding of special programs for educationally deprived children in bo h public
and private schools. The suit was instituted on behalf of parochial school students w ho were
eligible for Title I benefits and who claimed that the public school authorities in their area, in
violation of the Act, failed to provide adequate Title I programs for private school ch Idren as -
compared with those programs provided for public school children. The defendants answ :red that
they could not, under state constitutional law, provide the aid that plaintiffs requestt d. The
question was whether that refusal to provide certain aid violated the statute. The Court n sted that
the governmental defendants “"clearly had failed to meet their statutory commitment tc provide
comparable services to children in nonpublic schools." 1d. at 415. (Although the sour e of this
comparability requirement was regulatory, id. at 415 n. 11, the Court nevertheless refe Ted to a
“statutory” commitment.) -

The Court held that “comparable services" does not mean "identical services.” L, at 420,
“Congress expressly recognized that different and unique problems and needs might make it
appropriate to utilize different programs in the private schools. A requirement of identi y would
run directly counter to this recognition.” Id. at 422. In particular, "Congress recognize: . that the
needs of educationally deprived children attending nonpublic schools might be different fr »m those
of similar children in public schools; it was also recognized that in some States certain | rograms
for private and parochial schools would be legally impossible because of state cons itutional
restrictions, most notably in the church-state area. " Id. at 421. The Court accordingly ¢ ncluded
that, where a "form of services to parochial school children is rendered unavailable b cause of
state constitutional proscriptions, the solution is to employ an acceptable alternative forr 1," id. at
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419-20.

Congress’s 1978 addition to Title I of an express "equal expenditure” provi ion was
intended to "insure that children enrolled in private elementary and secondary schools wi | receive
comparable benefits from programs authorized by Title I according to the standard . . . required
by regulations and approved by the United States Supreme Court in its Decision of June 0, 1974
(Wheeler v. Barrera). H.R. Rep. 95-1137, at 33 (1978), @pnntcdl n 1978 U.S.C.C.A. 1. 4971,
5003. Section 7372 also appears to reflect the “"comparability” standard discussed in V heeler.

As long as there are some forms of Title VI aid that can constitutionally be provic =d in the
sectarian school setting, it presumably will be possible to satisfy § 7372's equitable part .cipation
mandate. The court of appeals held that "Chapter 2" was unconstitutional in Jefferson F irish “tc
the extent that [the] program permits the loaning of educational or instructional equi ment to'
sectarian schools.” 151 F.3d at 374. That decree, by its terms, “encompasses such items as
filmstrip projectors, overhead projectors, television sets, motion picture projectors, videt cassette
recorders, video camcorders, computers, printers, phonogfaphs, slide projectors, etc." Id. The
decree also "necessarily prohibits the furnishing [to such schools] of library books by t ie State, '
even from prescreened lists.” Id. The court later amended its opinion to clarify that its mandate
did not affect "the acquisition of textbooks,” which had not been challenged in th: Helms
litigation. 165 F.3d at 312. Thus, insofar as § 7351(b)(2) contemplates programs n whxch‘
textbooks are loaned to religious school students, such as the program upheld in All :n, such
- programs are not covered by the decree. Moreover, § 7351(b)(2) also refers to progran s for the

acquisition and use of "assessments.” Presumably this could include the sort of state- lesigned
testing and evaluation assistance that the Court permitted the states to give to sectarian s hools in
Wolman and in Regan. Thus, even within the confines of § 7351 there is assistance th t can be
provided to religious schools and students. .

Moreover, § 7351 (b)(2) isonly one of eight categories of "innovative assistance p: ygrams”
identified in § 7351(b), most of which are quite broad (at least on their face). It may be t at many
of these alternative forms of aid can be provided to religious school students in a ma mer that
would not be constitutionally problcmatic To be sure, in light of the constitutional liitations
reflected in the Fifth Circuit’s opinion, "it may well be a significant challenge" to devise | rograms
that satisfy the standard. Wheeler, 417 U.S. at 423. Without 51gn1ﬁcant1y more inf rrmation
about the various Title VI programs, however, “[w]e cannot say . . . that this is an impos ibility."
Id. If the Fifth Circuit’s decision is left in place, we would be happy to work with the De sartment
of Education to determine what particular forms of Title VI assistance might be prc vided in
sectarian schools (or to sectanan school students), in satisfaction of the equitable pan cipation
requirement. ~
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_ / ~ MEMORANDUM FOR THE SOLICITOR GENERAL
\\- %//, _ o ' .
FROM: . Barbara D. Underwbod @
Deputy Solicitor General
" RE: ~ Helms v. Picard, No. 97-30231 (5th Cir.)
DATE:  ‘September28,1998

I recommend REHEARING IN BANC. The Fifth Circuit has held that a federal program of
financial aid to education (29 U.S.C. 735 1(b)(2) violates the establishment clause because it _
provides for the purchase of instructional equipment and materials for use in religiously affiliated
private schools. It is difficult to distinguish this program from the programs struck down in
Meek v. Pittenger, 421 U.S. 349 (1975) and Wolman v. Walter, 433 U.S. 229 (1977), and for that
reason OLC recommends proceeding directly to a petition for certiorari in which we ask the
Court to modify the rules of Meek and Wolman. However, the Civil Division has offered two
possible grounds for distinguishing those cases: (1) those cases involved statutes providing for
aid only to private schools, whereas this one provides aid to all schools, public and private; (2)
those cases involved services and materials that relieved the schools of their core responsibilities,
-whereas this one merely supplements ordinary costs of performing the educational function. Mr.
Wolfson correctly notes that the first point cannot easily stand alone, because aid to private
schools may be the equivalent of (and designed to correspond to) the public financing of public
schools that is found in other statutes. But the two points are related, and reinforce each other.
That is, a statute that provides aid to both private and public schools is probably providing aid
that should count as "supplementary" (because the basic funding arrangements for public schools
_ are normally found elsewhere in state law), while a statute aimed only at private schools might

- well be funding core educational functions that are financed for the public schools in different
legislation. This federal statute provides aid that can fairly be characterized as a supplement,
and -- consistent with that view -- provides aid to public and private schools alike.

This-argument for distinguishing M‘eek and Wolman does not have a high probability of success
with the Fifth Circuit en banc, but for the reasons set forth by Mr. Wolfson and the Civil
Division, I think it is nevertheless worth making the argument to that court. '
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- Memorandum

Subject o - : : Date

- Helms et al. v. Picard et al., No. September 25, 1998
97-30231 (5th Cir, Aug. 17, 1998) - ' ' -

To . : _ _' o From

The Solicitor'General . . o S Ppui R.Q. Wolfson :

TIME
A petition for rehearing would have to be filed by Thursday,

bctober 1, 1998. (NB: the previous day, September 30, 1998, is Yom
Kippur, so a decision may be necessary by Tuesday, September 29) .

RECOMMENDATIONS

The Department of Educatlon and the ClVll Division recommend
- rehearing en banc. :

- The Office of Legal Counsel recommends no rehearing en banc.

I recommend REHEARING EN BANC.
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TG pi>) QUESTION PRESENTED

'@@ o //whether Title VI of the Improving America's Schools Ac;-of

o 1994, 20 U.s.C. 7351(b)(2), as applied in -Jefferson Parish,

T ~-—Louisiana, violates the Establishment Clause because it provides
for instructional equipment and materials, purchased at public
expense, to be lent to religiously affiliated private schools. -

STATEMENT

1. This is an Establishment Clause challenge brought to the
application in Jefferson Parish, Louisiana, of 20 U.S.C.

7351 (b) (2), part of :Title VI of the  Elementary and Secondary
Education Act of 1965, as amended by the Improving. America's
Schools Act of 1994. "(The provisions under challenge'he;e were

previously part of Chapter 2 of the Elementary and "Secondary

Education Act of 1965, which was comprehensively revised in 1994,
and the program is referred to in the decisions below as Chapter
2). Title VI was enacted in 1994 as part of a comprehensive
federal education statute. It provides federal financial
assistance in block-grant form to.local "innovative education
program strategies, " which covers a fairly broad array 6f programs.
The federal funds may be used for eight different kinds of
programs, specified at §. 7351(b), including such matters as
professional teacher development for use of technology, adult-
literacy programs, "special education" programs, and gifted-and-
talented programs. " There is no requirement that a local education
agency (LEA) use federal funds for all of these programs; rather,
tne LEA can design its own program, as long as it falls within one
cr more of the eight categories that are eligible for funding.
- rurther, both the statute and Education Department guidance on
Title VI emphasize flexibility, with the LEA's choice to be as
unencumbered as possible by dictates from the federal and state
governments. s ' '

Title VI requires that private, nonprofit schools, including
religious schools, be allowed to participate in the benefits of the
program.- Any LEA that receives federal funds, "after consultation
with appropriate private school officials, shall provide for the
benefit of such children in such schools secular, neutral, and

" Actually, as the statute puts it, children enrolled in.
such private schools must be allowed to receive the benefits of
- the program, see 20 U.S.C. 7372(a)(1). The concept of the
children, rather than the school, receiving the benefits of Title
VI cannot be taken too literally, however, because Title VI

permits funding for such matters as teacher-training.
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nonideological services, materials, and equipment * * * as will
asgure equitable participation of such children in the purposes and:
bénefits of this subchapter." 20 U.S.C. 7372(a)(1). Expenditures
Awwgh children in private, nonprofit schools '"shall be eqgual
(consistent  with the number of children to .be . served} - to
expenditures for programs" in public schools. a

All funds must remain under the control of a public agency,
and if those funds are used to purchase equipment and materials to
' be provided to a private school, title to all such equipment and
materials must remain with the ~public agency. - 20 U.s.c.
7372(c) (1) . . Thus, Title VI permits only the loan, and rot the’
outright gift, of equipment or materials to a religious school.
Funds received by a school authority or school, whether private or
public, must be used only to supplement the level of funds that
would, in the absence of federal funds, be made available from non-
federal sources, and in no ¢ase may such funds be used to supplant
non-federal funds that would otherwise be available. 20 U.s.C.
7371 (b) . - ‘ - :

The Department of Education has only very limited regulations
"and guidance on Title VI, . consistent with the emphasis on
flexibility and local control. The requlations reemphasize the
requirements that private schoolchildren participate on an equal
and equitable basis with children at public schools, 34 C.F.R.
299.7 (b), that services obtained with federal funds must
supplement, not supplant, services that the private school would
otherwise provide their schoolchildren, 34 C.F.R. 299.8(a), and
also that the public agency must keep title to all property and
-equipment used for the benefit of private school children, 34
C.F.R. 299.9(a). In addition, the regulations reguire that the
public agency "ensure that the equipment and supplies placed in a
'private‘school * * * are used only for proper purposes of the
program.” ' 34 C.F.R. 299.9(c)(1). See’ also Education Dept
Guidance, p. 19. K ’

2. Oné’of‘the_purposes for which Title VI funds may be used
is to finance - ' ' -

-programs for the acquisition and use of instructional and
educational materials, including library services and

" materials (including media'materials),rassessments, reference
materials, computer software and hardware for instructional
use, and other curricular materials which are tied to high
academic standards and which will be used to improve student
achievement and which are part of an overall education reform
programi.] '
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Q. : 20 Ju.S.C. 7351(b) (2). Although that provision sounds very open
Z, ended, in practical effect it rgfers.tp (a) gompu;er.hardware an§
N so@tware, and (b) ‘library materials (including llbrary books anc
‘ M%QO' ,/féference books, whether in traditional format or in new, computer-
T =" usable format, such as CD-ROM). Other forms of "instructional

‘equipment,” such as slide “projectors, video project9r§, tape
players, television sets, and the like, were formerly eligible for -
funding under the old Chapter 2 (and therefore were at issue when
this case was initiated), but are no longer covered under Title VI,
as enacted and revised in 1994. ' ' :

This case involves the implementation of § 7351 (b) (2) in
Jefferson Parish, Louisiana. For fiscal year 18986-87, the Parish
received just over $660,000 in federal Chapter 2 (now Title VI)
funds. About 32% of that, or $215,000, went to fund programs at
private schools, and one may assume that the great majority of

those were religiously affiliated .schools. Of that amount, in

turn, about 595,000 went to library materials, -$16,000 went to

"local improvement programs," and the rest (about $100,000) went to
purchase instructional equipment for use at private schools. As
explained above, however, most instructional:equipment is no longer
'covered'by the program, and only computer equipment can now be
purchased.? : ~ '

No money was ever transmitted to a private school by Jefferson
Parish. Rather, the LEA purchased the equipment and then sent it
(on loan) to the private schools. The public school authorities,
not the Department of Education, is responsible for'monitoring
Title VI programs at private schools to make sure that they comply
with the statute (including the requirements of secularity and
neutrality), and the Department does not require anything specific
'in the way . of monitoring. The LEA encourages, but does not
require, private schools to sign pledges that they will use the
materials only for secular uses. Occasionally, perhaps once every
two years, officials of the LEA in Jefferson Parish make on-site
‘visits to the private school to monitor actual . use of the
equipment and materials. The materials containing content, such as
library books and reference material, are usually chosen from pre-

* The evidence in this Case indicates that "instructional
materials purchased with Chapter 2 funds during 1986-87 and
loaned to nonpublic, parochial schools reveals the following
kinds of items: filmstrip projectors, overhead projectors,
television sets,. motion picture projectors, video cassette
projectors, video camcorders, computers, printers, phonographs,
slide projectors, etc." C.A. Op. 48. Except for computers, most
of these could no longer be provided.: -
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app“gved state lists (from which the pUblic;schools alSo'get their
materials) and  screened by the 'LEA, at least superficially, to

"sﬁﬁgféﬁsurq that. they are secular, neutral, and nonideological, as

required by the statute. Nevertheless, the system was no:
foclproof, and at one point, the LEA had to recall 191 books f:om
religious school libraries because they were inappropriate for-
funding under Chapter 2. See C.A. Op. 47-48.

3. Plaintiffs brought suit against the Secretary of
Education and local school officials to challenge the
constitutionality of Title VI, as applied in Jefferson Parish.’
- Plaintiffs relied heavily on Meek v. Pittenger, 421 .U.S. 349, 362-
366 (1975), and Wolman v. Walter, 433 U.S. 229, 248-251 (1977), in
which the Supreme Court invalidated state statutes that authorized
public authorities to lend instructional ‘equipment (other than
textbooks) to private schools (including religious schools), and
(in Wolman) to the parents of students attending such schools. The
government attempted to distinguish those two cases on two bases:
first, the statutes invalidated in those cases furnished assistance
only to private schools, whereas Title VI covers both private and .
public schools, and second, Title VI involves only supplementary
assistance, and may not be used to supplant funding that schools
would otherwise provide themselves. '

The district court initially struck down the program, but then
reversed itself, and granted summary judgment for.the defendants.
The district court followed the Ninth Circuit's decision in Walker
~v. San Francisco Unified School District, 46 F.3d 1449 (1995),
which had ‘upheld a similar Title VI/Chapter 2 program, -and which
had concluded that the precise holdings of Meek and Wolman did not
govern because the Supreme Court had abandoned the jurisprudential
basis of those decisions in favor of a principle requiring only
neutrality as between secular and -religious educational
institutions. . ‘ S :

* Also at issue in this case is the consﬁitutionality of.
Louisiana's special education statute, under which public school
employees provide special-education services on the premises of
both public and private schools. The program is very similar,
although perhaps not identical to, the federal Title I program
recently upheld by the Supreme Court in Agostini v. Felton, 117
S. Ct. 1997 (1997). Based on Agostini, the court of appeals
upheld the program. See C.A. Op. 2-43. That issue does not
involve the federal government, and will not be further discussed
in this memo. o o '
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4. The court of appeals reversed, and struck down Title
VI/Chapter 2 as applied in Jefferson Parish. C.A. Op. 43-63. The
pa%el found the case sguarely governed by Meek and Wolman, and
//rejected the Ninth Circuit's conclusion that those decisions were
no longer good law (especially insofar as they drew a distinction
between textbooks, which may, under Supreme Court precedent, be
permissibly lent to religious schools, and instructional equipment,
which may not). The court of appeals acknowledged that the Supreme
Court "has 1nstructed us confu51ngly," but nonetheleéss it concluded
that "Meek and Wolman have squarely held that what the government
'is attempting to accompllsh through Chapter 2, it may not do."
C.A. Op. 55-56. Furthermore, the court observed, "[n]o case has
struck down Meek or Wolman," and the Supreme Court has instructed
that the courts of appeals may not anticipate the Supreme Court's
overruling of one of its own decisions, but must continue to follow
any squarely controlling Supreme Court precedent. C.A. Op. 56.

Meek and Wolman, the court found, were directly on point.
Those cases and others draw boundary lines based on the character’
"of the aid that is provided to religious schools. Purely secular
textbooks may be provided, in part because their content can be

readily determined in advance, but other materials -- ancillary
"instructional materials" such as maps, globes, wall charts, as
well as instructional equipment, such as slide projectors -- may

not be so provided. In addition, the court of appeals noted, in
Committee for Public Education and Religious Liberty v. Regan, 444
U.S. 646 (1980), the Court, although it upheld financial assistance
‘to parochial schools in testing and grading standardized tests,
reiterated that Meek does bar the loan of 1nstructlonal materials
to religious schools.

" The court also rejected ‘the Walker court's effort to
‘dlstlngulsh Meek and Wolman on the ground that the statutes at -
issue in those cases provided for assistance only to private

schools (mostly religious schools), and not also public schools,
whereas Title VI gives assistance to both prlvate and public
schools. That point cannot be dlsp051t1ve, the court stressed,

because the statutes at issue in Meek and Wolman were designed with:
the specific purpose of providing equitable benefits to both public
and nonpublic schoolchildren; there was no need for the statutes to
provide assistance to public schoolchildren .because they were
receiving the instructional materials anyway, under the general
prov151ons for public education. '

In addltlon, the court rejected the suggestion that Agostini
v. -Felton, 117 S. Ct. 1997 (1997), eradicated the force of Meek and

Wolman. "Agostini does, it is true, discard a premise on which
Meek relied - i.e. that '[s]ubstantial aid to the educational
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function of [sectarian]) schools ... necessarily results in aid to
the/ sectarian school enterprise as a whole. But Agostini does not .
2 : .

,néﬁlace that assumption with the opposite assumption; instead
-“%mw@MEQOStini only goes so far as to 'depart{] from the rule ... that

all government aid that directly aids the educational function of
religious schools is invalid." C.A. Op. 61. - Because Agostini
"says nothing -about the ‘loan of ~instructional materials  to
parochial schools," the pohrt declined to read it as overruling
Meek or Wolman. ’

. DISCUSSION

Ih,my view, as I think in the view of most of the others in
the government who have participated in this case, the court of
appeals' decision is almost'certainly'cOmpel%gg»p Lhe Supreme
Court's decisions in Meekyv ama Pittender.® ™There are two
‘possibilities for distinguishing those cas@s, to be discussed
below, but ultimately I think they will be of little avail in the
Fifth Circuit. The gquestion then is whether we should even attempt
to seek rehearing en banc. (since we do not want to be in the
position of urging the Fifth Circuit to make untenable distinctions
of, or deviations from, Supreme Court precedent), or whether we
'should proceed at this point to consider certiorari. Ultimately I
recommend rehearing en banc because (1) we -have one possible
~argument for distinguishing Meek and Wolman, (2) the guestion of
~whether to seek cert. is a very complex one, involving
consideration of (a) the court of appeals decision's effect on
other programs as well as this one, (b) the fact that the program
struck down by the court of appeals has substantially'changed‘since
the record was complied in this case and the statute was amended,
and (c) the possible relation of this case to the pending petition
in the Court involving school vouchers (see Jackson v. Benson, No.

©98-376 (filed Aug. 31, 1998)), and (3) we need to buy some time, -

since we cannot get an extension of time to seek cert. from Justice
Scalia, who is the Circuit Justice for the Fifth Circuit. '

. 1. The court of appeals was almost dertainly correct in
concluding that this case was governed by Meek and Wolman, at least.
as to most of the instructional equipment, ‘although the question

seems- a bit closer as to library books. Meek involved a
Pennsylvania statute,  Act 195, ‘that authorized the loan of
instructional material and equipment - (defined: to include

"periodicals, photographs, maps, charts, sodund recordings, films,
~*. * * projection equipment, recording ‘equipment, and laboratory
equipment,” 421 U.S. at 355) directly to 'qualifying nonpublic
schools in the state. The Court noted that the primary
beneficiaries of Act 195 were parochial schools (75% of the schools
receiving ‘aid under  Act 195 were religiously affiliated).

{
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Referring to this as "massive aid" that was neitHer "indirect nor

~incidental," the Court stated that "it would simply ignore reality:
< ,€0vattempt to separate secular educational functions from the
- ///predominantly religious role performed by many of Pennsylvania's

church-related elementary and secondary schools and then
characterize Act 195 as channeling aid to the secular without

- providing direct aid to the sectarian." 421 U.S. at 365. Because

the ' purpose of a- church-related school is in large .part to
inculcate religious wvalues, "Act 195's direct aid to [such
schools], even though ostensibly limited to wholly neutral, secular
instructional material and equipment, inescapably results in the
direct and substantial advancement of religious activity, * * * and.
thus: constitutes an impermissible establishment of religion." Id.’
at 366. Wolman followed Meek and extended it to invalidate an Ohio
law that provided for the loan of similar materials directly to the
students attending‘religious schools (and their parents), rather
than the schools themselves. The Court found that distinction to
be without a difference, and noted that the equipment "is
substantially the same,[] will receive the same use by the
students, [and] may still "be stored and distributed on the
nonpublic school premises." 433 U.S. at 250. ‘Concurring in the
judgment, Justice Powell observed that, although the Establishment
Clause does not prohibit.all aid to students attending sectarian
schools, the case involved aid that could not be meaningfully
distinguished from aid to the schools themselves, such as wall
maps, charts, and classroom paraphernalia, "for which the concept
of a loan to individuals is a transparent fiction." 433 U.S. at
264.

The character of most of the aid at issue in this case --
instructional equipment, including computer equipment -- is
indistinguishable from the aid in Meek or Wolman, although it seems
to me arguable that library books are more like textbooks, which
under numerous Supreme Court decisions (including Meek and Wolman
themselves) may be lent to students attending private schools, even
if they are physically submitted to the private schools. The court
of appeals disagreed on that point, though, and the factual
guestion whether library -books are more like textbooks (which are

_OK) or wall charts (which are not) does not strike me as worthy of

further review. More important is the guestion whether Meek and

Wolman can be successfully distinguished, such that we would have

a plausible basis for en banc review.

Our first argument below for distinguishing those cases is
that the specific statutes under review in Meék and Wolman provided
for aid only to private schools, where as Title VI gives aid to
private and public schools alike (or, rather, to the students
attending them see note 1, supra). That is an accurate description
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of the statutes at issue in Meek and Wolman, but ;t.cannot be a
baéis for distinguishing those cases, because the purpose of thpse
/5fétutes was to bring private schools students into an equitable

7" position with public school students, just as Title VI requires.

In the Meek situation, Pennsylvania did not need to enact a statute
to lend maps and wall charts to public .schools because those -

schools were getting their maps and wall charts anyway under the
general program of state and local support for public education.

Moreover; in Meek, the Court, in upholding Pennsylvania's textbook
loan program for private school students, rejected an effort to
'‘distinguish Board of Education v. Allen, 392 U.S. 236, 239 (1969),

which had 'upheld a New York statute authorizing textbook loans to’
both private and public school students, and noted that "it is of
.no constitutional significance whether the general program is
codified in one statute or two." 421 U.S. at 360 n.8. Thus, if
this were our only argument, I would not recommend rehearing en
banc. o

More promising is our argument, which the court of appeals did

. not really address, that Title VI is different because its services
must supplement, and not .supplant, the services that schools,
whether private or public, would. otherwise provide. Indeed, this
explains .why Title VI specifically includes both private and public
schools; since the federal government has no core authority to
provide for public education,. ‘any aid to education must of
necessity be supplemental to that provided by the states, even.if
that aid is to public schools. The states, however, routinely
engage in support of public education, and so it may not be
necessary for a state statute to specifically refer to public
schools, if the purpose of the statute is to bring private schools

into a position of equity with public. schools.

The point to be made here is that the federal program, by its
very nature, cannot relieve religious private schools of the core
function of educating its students, and any aid it gives, by its
very nature, must be supplemental -- whether the aid is given. to.
the public schools or the private schools. Thus, there is little:
danger (as there was great danger in Meek and Wolman) that the
government will shoulder most of the burden of educating the
religious schools' students.. Thus, we argued in our appellate
brief (p. 18), that the Supreme Court, in Zobrest v. Catalina
Foothills School District, 509 U.S. 1, 12 (1993), distinguished

- Meek on the basis that the religious schools in the latter case
were "relievied] * * * of an otherwise necessary cost of performing
their educational function." K :

To me, this argument is.sufficiently-plausible”to'justify'a
rehearing en banc petition (especially since the court of appeals
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did'Tot really address it). _Ultimately, however, I think it must

fail; not because it is without mérit, but because it seems to have
made’ no difference to the Court in Meek or Wolman whether the aid
was’ central or supplemental to the religious schools" core

“%3 '/,iﬁétruction.A Meek rests.on ‘a broader rationale, that because the

"teaching process [at religious schools]). is, to a large extent,
devoted to the inculcation of religious values and belief, * * *
[s]ubétantial aid to the educational function of such schools * *_
* necessarily results in aid to the sectarian school enterprise as
a whole." 421 U.S. at 366. Furthermore, the aid here does not
appear to be truly "supplemental” in-that it must be uSed for
coursework other than the core instruction of the religious school;
what is at issue here is additional resources. Thus, a computer
provided under Title VI might presumably be used in math class or
English class. ' : '

On.the other hand, the Supreme Court, in Agostini, expressly -
disapproved the broadest reading of that principle, and noted that
"we have departed from the rule * * * that all government aid that
directly aids the educational function of religious . schools is.
invalid." 117 S. Ct. at 2011. Thus, whether or not the Court has
adopted a principle of neutrality, it might have adépted the view:
(especially. in- Zobrest, on which the Court relied heavily in
Agostini) that Meek stands only for the proposition that the
government may not relieve a religious school of a burden that it
would otherwise be required to shoulder in order to educate its
students -- not for ‘the broader proposition that any aid that could
be integrated into a religious school's coursework is impermissible
(other than textbooks, of course, which are permissible). ’

2. Another reason to seek en banc is that the question
whether to seek certiorari is ‘a very difficult one that requires
time for mature consideration. Favoring cert. is the fact that the
court of appeals struck down a federal statute, at least "as
applied," although it is not really clear what that means in this
case. If the court of appeals' decision is read to .hold that the
government may not give computer hardware to religious schools (as
I think it does hold), that probably does invalidate the statute in
some of its applications, because the statute anticipates, although
it does not require, the provision of computer equipment to private
schools. Further, that holding has implications beyond Title VI.
Title . III of the same statute authorizes the Department of

-Education to make grants to state education agencies for technology
improvements, and private schools are permitted participate in
these programs (see 20 U.S.C. 8893). Further, there is a potential
for an -effect on the FCC's universal service internet program,
under which schools (including nonprofit private, religious
schools) must receive a discount from telecommunications carriers

';C“N TON LIBRARY PHOTO



11

"access to- advanced telecommunications and information

services," 47 U.S.C. 254(b)(6), which discount is effectively.

" siibsidized by reimbursement to the telecommunications‘carrier from.
.~the federal government. See FCC Universal Service Order, p. 9083
(attached). That program requires telecommunicationslcarrier§ to
provide schools with a number of computer-based services at reduced-

. price, including providing the actual wiring at the school for
hookup to the internet. o S

On the other hand, if we consider certiorari, we must bear in
mind that” it will probably be necessary to ask the Court to
.overrule at least 'part of Meek and Wolman. ‘Unless the
supplant/supplement distinction made above is persuasive, it is
difficult to see how the Court could uphold provision of computer
hardware to religious schools without overruling those cases. ' It
is possible that one might, even under Meek and Wolman, justify-
providing "locked" computer hardware (which can only be used to run
certain software programs, screened in advance to guarantee their
secular content) to private ‘schools, but that would be a
-significant departure from the current program and might also
impair Title III. (Such locked hardware was at issue in Walker,
where the Ninth Circuit upheld the prOgram.)'-Library.books'might,
as discussed above, survive as being more like textbooks than
computer hardware, but it is difficult to see going to the Supreme
Court just on that issue. ' : o

- We might, however, be able to persuade the Court that only a
‘Slight rejiggering of Meek and Wolman would be necessary to uphold
the program in its current form. A core principle of the’
Establishment Clause may be that the government cannot furnish aid
to private, religious schools when there is a realistic danger that
such aid will be diverted to religious use, or where such aid would
relieve the school from carrying out, under its own resources, its
own instructional mission. Thus, we could argue, the Establishment
Clause is not violated when the government gives supplementary aid
to religious schools, and where that aid must be used for secular
purposes only. 1In that circumstance, the government cannot be said .
to be advancing the core religious mission of the school, since it
is not relieving the school of any of its core responsibility of
providing secular education. This is not the principle for which
Meek and Wolman stand, of course, but it is only a minor deviation
from those cases, and it is a significantly different principle
‘than the "neutrality" principle ‘that, many claim, the Court  is
-about to adopt:. The real difference from Meek is ‘that Meek
presumes that even secular aid to religious schools advances their .
religious goals, whereas we would propose that the Court presume
otherwise, but permit plaintiffs to show, on the facts of
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\%ﬁf) - partiicular cases, that there was a realistic danger that resources

could be diverted to relig%qus.ends.

/

#  Furthermore, despite the Court's changes in position in the

v~ Establishment Clause, I emphasize that (even leaving aside the

problem of stare decisis), there. is no assurance that the Court .
will rule in our favor in this case, because of the slippery—slope
problem. (If we can giVe.a religious school computers, why not
give it desks, blackboards, a new roof, etc.) And Justice.O'Connor
(the author of Agostini), who clearly is the key vote in this area,
has not adopted  the position that direct aid to a pervasively
sectarian institution is acceptable; in her concurring opinion in

"Rosenberger v. Rector, University of Virginia, 515 U.S. 819, 846 .-

(1995), she dissociated herself from the implication that the
government may "use public funds to finance religious activitiesh"
‘and she noted that the decision "neither trumpets the supremacy of
‘the neutrality principle nor the demise of the funding prohibition-
in Establishment Clause jurisprudence," id. at 852. Indeed, she
concurred in the Court's decision in Grand Rapids School District
v. Ball, 473 U.S. 373 (1985), insofar as that decision struck down
a program that provided funding to parochial schools for
instruction by parochial school teachers, notwithstanding that the
coursework appeared to be secular in nature.  See id. at 376-377,
399-400. It may be possible to distinguish this case from Grand
Rapids but the basis for doing so is not immediately evident.!

The problem with going to the Supreme Court on this theory at.
this particular time is that there is absolutely nothing in the

‘Education Department's regulations or guidance that realistically

requires LEAs to make sure that the aid provided by Title VI is

really supplemental and used for secular purposes only. In
addition, it is important not to forget the_"entanglement"'problem
that the Court considered but rejected in Agostini -- namely the

danger of excessive supervision of religious schools by public
school personnel. 1In Agostini, the danger was found to be trivial

because the supplemental.instruction at issue in that case, albeit
-carried out on the premises of private schools, was given only by

public school personnel, who were subject to the supervision of °
other public school personnel. Here, there may indeed be an
entanglement danger if the public school authorities are constantly
looking over the shoulder of religious schools to make sure they
are not using their Title VI equipment for,religious.purpoSes.
There is something rather disturbing about having a public school

* One possibility that might be explored would be to file a
"hold" cert. petition, asking the Court to hold the case for the
outcome of the voucher case, should cert. be granted there.
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official sit in a religious school classroom to make sure that'the
biology class during which computers are used is not excessively
.religious in content. ' - '

Whatever is decided, I recommend that the Department of
Education begin immediately to prepare something, be it regulation
‘or guidance, to address these issues. It would be very difficult
to go to the Supreme Court on a bare€ record in this case, involving
a years-old program, largely superseded by changes in the statute
in 1994, without any instruction from the Department giving content
to the Establishment Clause concerns.

 CONCLUSION

I recommend rehearing en banc..
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IN THE UNITED STATES COURT OF APPEALS
: FOR THE THIRD CIRCUIT ’

No. 98-2096

DAVID POWELL, et al

Plalntlffs Appellants
v. -

THOMAS J. RIDGE, et al.,

Defendants-Appellees

.ON APPEAL FROM THE UNITED STATES DISTRICT COURT
‘ FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE
SUPPORTING APPELLANTS AND URGING REVERSAL

INTEREST OF THE UNITED STATES

This case presents ‘the issue whether a person may enforce
valid regulatlons promulgated by the U.S. Department of Education
to implement Title VI of the Civil nghts Act of 1964, 42 U.s.C.
2000d et seg. Because of the inherent limitations on
administrative enfofceﬁent mechanisms and on the litigation
resgourced of the United~SﬁatesL the United States has an interest
iﬁ enéuring that bpth Title VI and its implemeﬁting regulations
- may be enforced in federal court bj private parties acting as
"private éttorneys general.” Such private suits are critical to
enguring optimal enforcemént of the mandate of Title VI and the
regulationsg. See Cannon v. University of Chicago, 441 U.S; €717,
705-706 (1979) (permitting private éitizens to sue under Title VI

ig “fully consistent with -- and in some cases even necessary to
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This appeal‘also invelvee the construction of regulations
issuedvby the Department of Education. The'Department of -
Education disburses over a half.a billion dollars in federal
funde each year to Pennsylvanla for education programs and is
responSLble for administrative enforcement of - Tltle VI
regulat;ons against'fund rec1p1ents. 42 U.S.C, 2000d-1. The
Department of‘Justice,eeordinates the enforcement of Title VI by
executlve agenc1es See Executive Order No 12250, 45 Fed. Reg
72,995 (1980). The Department of Justice also has authorlty to
enforce Title VI in federal court upon a referral by an agency .
that extends federal aeeistance to an educationlprogram or
activity. This appeal‘ﬁay thue significantly affect both
Departments' enforcement responsibilities. The United States
| participated as.amieus curiae in the district court.

STATEMENT OF THE ISSUES

The Unlted States w1ll address the follow1ng questlons

1. Whether private plalntlffs may sue & rec1p1ent of
federal funds, under 42 U.s.C. 1983 or through an implied private‘
right of action, to enforce the requirement, embodied in
regulations implementing Title VI, that recipients not adminieter
their programs in a manner to cause unjuStified discriminetory '
effects on the basis of race.

2. Whether plalntlffs' allegatlons state a claim under the

Title VI regulations.
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STATEMENT OF THE CASE

iPlaintiffs filed their'two-count complaint in the Eastern
-District of Pennsylvania on March 9, 1998 (App. yy-Qy) Count T
alleged that defendants, state officials sued in their 1nd1v1dual
and official capaCities, Violated federal regulations
implementing Title VI and sought declaratory and 1n3unct1ve"
relief pursuant to an-implied private right of action (App. yy-
yy). Count II alleged the game violation and sought the same
remedy through 42 U.S.C. 1983 (App.- YY-YY). Four legislators
.were permitted to ilntervene as defendants (App. YY) . Defendants‘
~and intervenors ‘both moved to dismiss the complaint

On November 20, 1998, the district court granted the motion,
holding, inter glig,ithat defendants were not “persons” suable
under Section 1983; that plaintiffs could enforce'the Title VI
regulations through a private right of action, but that
plaintiffs' allegations did not state a claim under the
regulations. Plaintiffs filed a notice of appeal on December 4,
1995 (App. YY) -

| STATEMENT OF THE FACTS

According to the allegations of the complaint, which at this
stage must be taken as true and read in the light most favorable
to plaintiffe, Pennsylvania contains 500 school districts (App.
yv § 53)._ Pennsylvania has delegated to the Philadelphia School
District ite responsibility to educate school -age children
Aresiding in the city (App.‘yy ¢ 20) .. Philadelphia educates a

predominantlyvnon-white.student body, and in fact eduoates nearly
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24). Pennsylvania receilves federal -financial assistance forx

education (App. yv-vy 99 34-35) , Pennegylvania has establishéd a.
systetn of.funding pubiic eduéation that depends upon a '
combination of locally generéted revenues authorized by the
Commonwealth (primarily.prbperty taxes),-staﬁe funds, and federal
funds (App. Yy ( 47). We will discuss plaintiffs‘ remaining
'aliegations at appropriate points in the brief.
SUMMARY OF ARGUMENT _
iA regulatiOn promulgatéd by thé'Dgpartﬁent of Eddcation to
- implement Title VI prohibits recipients of federal funds from
using criteria or methods of administering their prog£ams ﬁhat
have the gffect of subjecting individuéls to discrimination
because of their race, color, or national drigin. Thisg valid
' subétanﬁiVe regulatibn is enforceable through_42 U.s.C, 1983,
There is thus no need to resoclve the'question -~ addressed by
this Court QOde_ﬁﬂw.@gm V.
Seilf, 132 F.3d 925 (1997), vacated .a's moot, 119 S. Ct. 22 (1998)
-- whether it can algo be enforced through an implied private
riéht §f action. - In any event,_ghgg;gxéaggidggga COrreétly :
impiied guch a'priﬁaté right of action, and shoﬁld be reinstated
.as the law of this circuit. Permitting private plaintiffs to
enforce the discrfminatory effects reéulation.is consistent with
the_statutory provisgiocns providing for adminigtrative review of
‘ recipients"aCtivities{ and will further the purposes of Title VI

by agsuring that persons can seek effective redress for their
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injuries.

S
The district court erred in holdlng that plalntlffS'

c0mpla1nt failed to allege a V1olatlon of the Title VI
regulations. The overarchlng allegations of the complaint are
‘sufficient to meet the short, plain statement of the facts
required:at this early e&ege. McreoverQ plaintiffs' complaint
containe at ieast three theories of 1iability that require
further investigatibn on remand. First, that the defendants
actions were the result, at least in part, of purposeful race
digcrimination. Second, that the eurreﬁt funding'formule uses
factors that unjustifiably Shlft Commonwealth funding away from
school districts with larger minorlty populatlons Third, that
the funding system as a whole has unjustified dlscrlmlnatory
'effects cn school dlstrlcts with hlgh mlnorlty enrollments.
Under the generous gtandard by whlch a complalnt ig reviewed on a
motlon to dismiss, the district court erred in dlsm1551ng this

actlon.
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PLAINTIFFS MAY ENFORCE THE DISCRIMINATORY EFFECTS STANDARD
‘CONTAINED IN THE DEPARTMENT OF EDUCATION'S
) TITLE VI IMPLEMENTING REGULATIONS
Congress'enacted 42 Ulslc 2000d as Tltle VI of the Civil:
-Rights Act of 1964.A Section 2000d provides
No person in the United States shall, on the ground of race,
: color, or national origin, be excluded from participation
in, be denied the benefits of, or be subjected to
discrimination undexr any program or activ1ty receiving
Federal financ1a1 asslstance. , _
 Section 2000d-1 provides that “[e]ach.Federal.department and
agencY which is empowered.to.extend Federal financialpassistance_
to any program or activity * * N is authoriied and directed‘to
effectuate'the provieicons of eection'ZOOOd of this title * * * by
issning rules, regulationa, or.orders of general appiicability."
42 U.S.C. 2000d-1'A‘To coordinate Title VI implementation,
compliance, and enforcement act1v1t1es of Federal agenc1es,
Congress vested the Preeldent with the authority to approve all
such regulatlons. lhid. “Shortly after the enactment of Title
VI,~a,Presidential task force produced model Title VI‘enforcement
regulations specifying that recipients of federal'funds‘not nse
'criteria or methods of administration which have the gffect of
subjecting individuals to discrimination.'® Guardiape Ags'm V.
| givil Serv. Comm'n, 463 U.S. 582, 618 (1983) (Marshall, J.)
(quoting 45.C F. R' 80 3(5’(2)'(1964)). Following the

promulgatlon of the initial regulatlons, ‘every Cabinet

department and about 40 federal agencies adopted Tltle VI
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regulations'%rohibiting‘disparate—impact discrimination.”

Guardians, 463 U.S. at 592 n.13 (White, J.).

Both counts. of plaintiffs’ ;6mp1aint alleged that‘deféndénté\
violated 34 C.F.R;-100:3(b)(2). Thatvprovisiqn prohibits the
'“utiiiz[ation of] criteria or methods of administration by
recipients) which have the effect bf subjecting individuals to
discrimination bécause qf their-iaée) color,~o£ national origin.“
This discriminatory effecté regulatién_is within'the 9cope‘of the:
enabling statute. Although the'éupreme Court's decision in
Guardiang ie comprised of six separate opinions, the propositioﬁ'
that regulations érohibiting discriminatorY'éffects are valid
Title VIvimplementation\fegulatidﬁs clearly garnered the approval
of a majority of the Court. See 463 U.S. at 58§‘n.2 (White, J;),
623 n.15 (Marshall, J.), 642-645 (Stevens, Bremnan, Blackmun,
JJg.). 'In Al_ngmdgr_ v. Choate, 469 U.S. 287, 293 (1985), a
unanimoﬁé Court confirmed that “actions having an unjustifiable
disparate'impaét on minorities»[éan] be redressed through agency
regulationsg designed to'implement the purposes of Title VI." ‘

A. Title VI Discriminatory Effecte Regulations May Be
Enforced Through 42 U,S.C. 1583

Count II of the complaint.sought to enforce this valid
regulation pursuant to 42 U.S}C. 1983, which provides:

Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory or
the District of Columbia, subjects, or causes to be
subjected, any citizen of the United States * * * to the
deprivation of any rights, privileges, or immunities secured
by the Constitution and laws, shall be liable to the party
dnjured in an action at law, suit in equity, or other proper
proceeding for redress. ' :
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Ih ofder to geek redress'through Sectioh 1883, a plaintiff must
.vassert ﬁhét a.“person” actiﬁg under the color of staté law
violated a federal "rightl" See| Blesging V. Exeestonse, 117 s.
’*Ct:'1353, 1359 (1997Y. Once a piaintiff demonstrates that a
federal statute creates an individual right,,a.“piesuﬁptionﬂ'of
”enforcabiiiﬁy ﬁnder Section 1983 arises, that can only be
rébutted “1f Congress 'speéifidally foreclosed a remedy under
§ 1983." Id. at 1360.

1. The district court dismissed Count II on the ground that

state officials sued in'their_offi¢ia1’capacities_are'not
“persohs” for purposes of Sectio 1983; While(that is true when
_.state officials are being sued for damages, the Supreme Court has
‘made clear “a state dffidial in his or her official capacity,
when sued for injunctive relief| would be a person under § 1983
because ~official-capacity actions for prospective relief are not
‘treated ag actions against the $tate.'” Will v. Michigapn Dep't
'Qi_ﬁggng_zgligg, 491 U.S. 58, .71 n.10 (1989) (citations omitted)..
Thus, the‘district‘court's dismissal of Céunt IT cannot be upheld{
‘on that ground. | |
2. In the district court, defendants raised a nﬁmber 6f
alternative arguments why the regulationé could not bé enforéed
,throgghtvSection 1983, but none are persuasive. Federal

substantive (also known as legislative) requlations have “the

'force and effect of law.'" Chrysler Corp, V. Brown, 441 u.s.
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281, 295 (1979),% and thus can create rights enforceable through

A~
—

S§oction 1983. See West Virginia Univ. Hospitals. Inc. v. Cadey,
885 F.2d 11, 18 (3d Cir. 1989) ("valid federal regulatiodns as

' ~well as federal statutes may create rights enforceable under

gsection 1983"), aff'd on other grounds, 499 U.S. 83 (1951);
Alexander v. Polk, 750 F.2d 250, 259 (3d Cir. 1984) (same) ;
accord ngghigyg v,:gi;x;gﬁ_pggxhg;g, 33 F;3d 548, 551.(6th Cir.
1994), cert. denied, 513 U.S. 1150 (1995); Samuels v. District of
Columbia, 770 F.2d 184, 199-200 (D.C. Cir. 1985).

The discriminatory effects regulation, like the statute it

- implements, is intehded to benefit plaintiffs. See Canpon v.
University of Chicage, 441 U.s. €77, 694 (1979). The plain

language of the regulation makes Clear,that'the requirement is

mandatory. See 34 C.F.R. 100.3(b) (2). Finally, courts are

competent to enforce a discriminatory effects standard under

S Title VI. S@e, e.g., NAACP V. Medical Ctr.. Inc., 657 F.2d 1322

V  p gubstantive regulation is a one that (1) is based on a
delegation of an express grant of authority by Congress; (2)
implemente the statute; and (3) *affect[s] individual rights and
obligations.” Id. at 302-303. The effects regulations meet
these requirements. First, Title VI contains a “delegation of
the requisite legislative authority by Congress” to establish
substantive regulations. Chrygler Corp., 441 U.8. at 304 & 305
n.35. Second, a majority of the Justices in Guardiang held that
‘the effects regulations are a valid implementation of the
otatute. Third, the rules affect the ‘obligations” of fund
recipients and the ‘rights” of persons Title VI protects.
Although not expressly applying this test, a majority of the
Justices in Quardiang viewed the effects regulations promulgated
under the statute to be substantive regulations. See 463 U.S. at
at 643 (Stevene, Brennan, Blackmun, JJ.) (regulations “have the
force of law"), 611 n.5 (Powell, Burger, Rehnquist, JJ.)
(discuesing agencies' “lawmaking power”), 613-615 (0'Connoxr, J.)
(analyzing regulations as “legislative regulations” that “havile] -
the force of law"),
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‘effects claim under Fair Housing Act), cert. denied, 435 U.S, 508
(1978) . These three cbnaitions are éufficient to create a
“fight” enférceable under»Sectioh 1983, See Blegsing, 117 S. Ct.
at 1359. R
A majority of the Justices in Guardiang clearly thoughﬁ that
_ the disparate effectae regulations were enforceable through |
. Section 1983.‘ Justiqe Stevens( writing for himself and two
lothérs, wouid have granted plaintiffs relief under Section 1983
, without'deciding whether there Wés also a ﬁrivate right of action
to enfOrce the regulations. See 463 U.S. at €38 n.6, 645 n.l1s
;(Stevens,'Brénnan; Blackmun, JJ.). Justice Powell, writing for
himself and Chief Justice Burger, expressed the opinion that the
only means of enforcing the regulations wﬁuld be through Section
'1983.. Id. at 608 n;lu(Powell, J., and Burger, C.J.) ;% see also
Lg;ﬁy P. v. Riles, 793 F.2d 969, 986 (8th Cir..1984)-(Enright,
vJ.; concurring in part) (“the Title VI regulations in gug;digng'
Aﬁgggiﬁiign were enforced pursuant to a suit under 42 U.s.c. §

1983") .

2/ Justice Powell and Chief Justice Burger's rejection of an
implied private right of action to enforce the regulation is
consistent with their position that Title VI itself could not be
enforced through a private right of action, id. at 608-610, a
position that six other Justices and this' Court have firmly
rejected. Id. at 594-595 (White, Rehriquist, JJ.), 625-626
(Marshall, J.), 635-636 (Stevena, Brennan, Blackmun, JJ.); NAACP
v. Medical Ctx,. Inc., 599 F.2d 1247, 1250 n.10 (3d Cir. 1979).
Thus, Justice Powell's unsupported statement on this issue is
entitled to little weight if this Court elects to revieit the
implied right of action issue discussed infra.

(HJNTONKJBRARYPHOTOCOPY
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Because Title VI does not expressly limit Section 1983

. actions, defehdants must ﬁake the “diffidult showing that
allbWing § 1983Aactibns-to go forward in these circumstances
'would be inconsistent with Congresé' carefully tailored
4acheme.'" Blgagigg, 117 8. ‘Ct. ét 1362, Défehdants argued.in
theidistrict écurt‘that the statuﬁéry'?fovision providing for
'agencY'gnforcement of the regulations through fund cut-off and
other means precluded privaté enfchement'through'Section.l983.
But this Court rejécted.a gimilar claim in'gaggx, explaining thatv
empowering a federal agency to cut-off funds ‘gives no

indibation" of Congress‘_intent “to gupplant a section 1983
remedy.” 885 F.2d at 22. The Supféme Court has feached the same
conclusion in ite most recent éection'lSBB cases. See.Elggging,
'117'8._Ct. at 1365‘(so’holding and collecting cases).? -

| . .Not surprisingly, thié Céuft haéfpeﬁmitted plaintiffs to
infoke Section 1983 to enforce.regulations un&er'schemes'
patterned on Title VI. In W.B. v. Matula, 67 F.3d 484 (1995),
thie Court held that Section 504 of-the‘Rehabilitation Act of

- 1873, 29 U.S.C. 794, and its implementing fegulations could be.
~enforced through‘Section 1983, Id. at 4°54. Given that Section

504 incorporates the “remedies and rocedures? of Title VI, 29
: o

¥ In the only two cases in which the Court has found a remedial
scheme comprehensive enough to displace the Section 1983 remedy,
Congress had created express private rights of actions that a
plaintiff could invoke. See Blegging, 117 $. Ct. at 1362-1363.
Hera, by contrast, although anyone may file a complaint with the
administrative agency alleging a violation of the regulations,
the complainant is not a party to (and often times iz not a :
patrticipant in) the administrative proceedings. See Cannon, 441
U.S. at 707 n.41l. :

CLINTON LIBRARY PHOTOCOPY
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\§§U1§ycz.794a(a)(2), there is no reason for a different result

under Title VI and its regulations.”,
V4;"Defendants also suggested in the district court that
only the entity that recelves the funds, not the officials who

administer the funds sued in thelr off1c1al capac1t1es, are

, appropriate defendants under'Title'VI's prlvate right of actiom.

They argued that permitting suits under Section 1983 to proceed

égainst state officials sued in their official capacitiés would

permit suite against defendants Congress did not intend to be

liable.
But official-capadity'suits are a pleading device for suing

the_entity'for whom the official works. See'Agigxng v.‘g;ggtier,

40 F.3d4 597, 608 (3d Cir. 199%4) (en banc) (“a suit against

elected officials in their official capacit[ies] is functionally'

a suit against the government entity”). Thus, it is well-

4 In Matula, this Court noted that Congress had responded to
the Supreme Court's decigion in Smith ~- which had held that
Section. 504 claims involving education for children covered by
the Individuals with Disabilities Education Act (IDEA), as well
as some constitutional claims brought under Section 1983, were
precluded by the express right of action Congress created under
IDEA -- by enacting 20 U.S.C. 1415(f), which provided that
nothing in IDEA “shall be construed to restrict or limit the

" rights, procedures, and remedies available under the

Constitution, title V of the Rehabilitation Act of 1573, or other
Federal statutes protecting the rights of c¢hildren and youth with
digabilities.” 67 F.3d at 494. That statute reversged the
holding of Smith by providing that the express cause of action
under IDEA was not intended to exclude reliance on other rights
and remedies otherwige available, thus permitting a sult under

‘Section 504 to enforce its provisiong, and a suit under Section

1983 to enforce congtitutional rights. But nothing in that
gtatute affected the relationship between Section 504 and Section
1983, Thus, the holding of Matula that Section 504 righte can be
enforced through Section 1983 cannot be distinguished from this

case on the basis of Section 1415(f)

CLINT ON LIBRARY PHOTOCOPY
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-~NSEEEQI{;hed in cases brought under Sectlon 1983 that a plaintiff
‘may name state or local off1c1als in their offmcmal capacities ag
defendants in lieu of (or in addition to) the state or chal
entity'itself.\ See Hafer v. Melg, 502'U,S.‘21, 25 (1991);
Kentucky v. Graham, 473 U.S. 159, 165 (1985); Gredory v. Chehi,

843 F 2d 111, 120 (3d Cir. '1988) The dev1ce evolved ag a means
of circumventing soverelgn dmmunity llmltatlons 1mposed on sults
directly agalnstﬁgovernment entlt;es.. See, £.9., BEx parte ¥Young,
209 U.S. 123 (l908),‘ﬂﬂi§g§_§;§;§§ V. ng 106 U.S. 1%6 (1882).
In such suitg, even though officialg are the nominal defendants,
the entlty ig the real party in 1nterest, and all the 1njunct1ve
rellef runs agalnst the entlty For eXample, if Governor Ridge
were to leave office, he would no longer be a party to the
lawsuit in his official capacity; his successor would be
'automatically gubstituted as a party. See Fed. R. App. P.

43 (c) (1) . Thus, under the case law, “a-plaintiff need not join
the.gevérnﬁental uﬁiﬁ itself as a defendant to impose liability

. against it, but hay gue the individual official in his official
capaC1ty, so 1ong as the gOVernmental unlt the official
represents is given notlce and an opportunlty to be heard.”

nhedl v. Galapn, 520 F.2d 307, 310 (5th Clr. 1991).

There is no reason why this pleading device canfot be used
in cases involving Title VI. Courts have often applied the
official capacity suit outside the realm of Section 1983. Thus
in Eglggﬂgg V. Ngm;ggxggz, 115 F.3d 214 (1997), this Court

permitted pleintiffs to sue a state official in his official

CLINTON LIBRARY PHOTOCOPY
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capacmty for a declaratory ;ﬁ\gpent

under the Fair Labor

Standards Act when the aultﬂ!!ﬁﬂﬂmmbt proceed against the state

See also Welch V.

in its own name.

(11th Cixr. 1995)

Title VII); Gaxgia V. ELE Atochem N
(5th cir. 1954) (same under Title

F.2d 630 (7th cir. 1987) |

, 694-695
Pay Act) . |

- In Mgtulg, this Court approved
cfficial cépaciﬁies under Section 5
Mﬁ;gla involved a guit against
individual'and'official-capaci;ies.
"elaims againsgt defendants in their
equivalgnt to claime against the gg
€7 F.3d at 499, and specifically no
to name the enﬁity aé'a defendant d
maiptaining the action."zd. at 499

The Fifth Circult has also ope

8ection 504, gee Brenpan v. Stewart

(5th Cir 1988). Hﬁlma v. Mgngn;gi

Cir. 1981), cert. denled 455 U.S.
courts of appéals have permitted Ti
against state officials in their of

of course,.

see, e.g., Fuller v. Ravburn, 161 F.3d 516,

Lagg, 57 F. 3d 1004, 1010 -1011

(treatlng guit agalnst offlclals sued in

ntity under Equal Pay Act: and
;_AmL, 28 F.Bd 4468,
1) ; Riordan v. Kempiners, 831
J.)

451 n.z2

Posher, (same under Equal
suing offic1als in their A
04, a statute modeled on Tltle
school cff;Clals in their
This Court held ﬁhat the
official capacities are
vernment entity itself,” .
ted that plaintiffe' failure
id not prevent them from
ne. |
cifically ®o held under
| 834 F.2d 1248, 1251-1252

€57 F.2d 800, 806 n.10 (5th

946 (1982), and many other
tle VI actione to proceed
ficial capacities as a matter

518 (Bth

cir. 1998).
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e , ' ' ,
Mm«/fThe Eleventh Circuit is the only court of appeals that has
expressgd a view to the coﬁtfary, but its jurigpfudence on the
question has been inconsistent. Consistént'with M@tglg;vthe
Eleventh Circuit held in Lugsier v. Duggex, 904 F.2d 661, 670
n;lo (1990), that a suit under Section 504 could procéed against
state officiala sued in their'official capacitiesﬂi However, in
“Elgxg v. Waiters, iéé F.3d 786, 78% (1lth Cii.), vacated and
remanded 119 S Ct. 33 (1998), the court held that only
entities, and not officials in their official capacities; can be
- sued under'Titlé IX of the Education Amendments of 13572, 20
U.S.C. 1681 gt ggg;,‘another statute patterned on Title VI.
Floyd did not e#plain'why'the general rule that official-capacity |
suits are an appropriate means of.bringing suit against an-entity
was inapplicéble to Title IX cases, and could cite no éppeilate
authority supporting its_holding.y. Begauée it contains no
persuasive analysis, and is éontrary to Matula and the weight of
authority, we urge this'Court.to‘reject Floyd and find that this

action can proceed under Section 1983 against defendants in their

2 The Elgxd court improperly relied on Smith v. Metropolitan
School Digtrict, 128 F.34 1014 (7th Cir. 1597), cert. denied, 118
S. Ct. 2367 (1998). Smith held that Title IX did not extend to
suits againet persons in their jpdividual capacities. Id. at
1019, But §m;;h also held that those officials who had
sufficient “administrative control” over a program could be sued
in their official capacities, while finding that the defendant in.
that case did not have such control under state law. Id. at
1020. Accepting the allegations of the complaint in this case as
true (App. yy-yy 99 27-30), no such impediment exists here.
Smith also recognized; as we argue in the text, that a suit
against an appropriate official in his official capacity is the
equivalent of suing the entity itself. Id. at 1021 n.3.

CLINTON LIBRARY PHOTOCOPY |
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off1c1a1 capacities.¥

B, - Individuals Have A Private Right Of Action To Enforce
The Dig¢riminatory Effects Regulations

The district court held that Title VI's implied b#ivate
righﬁ of actibn also encompasses suits for fiolatiéns of the
- discriminatory effects regulétion (App. yy). But if this.Couxt
holds that the regulation ig enforceable through-Sectioﬁ 1983,
there is nb reasoﬁ to reach thisg issue. See Jeremy H. v. Mgggg |
M, 95 F.34 272, 278, 283 n.20 (3d cir. 1996)
(finding suit permissible under SeCtibn 1983 tmade it unnecessary
to decide if private right of action was afailéble).

Tn any event, fhe district court properly followed this
Court's decision in Qh3EEﬁI;EEEéﬁiQLhJQEMEEQM$idﬂQL_QuﬁlL§¥
Living v. Seif, 132 F.3d 925, 937 (1997), vacated as moot, 119 §.

Ct. 22 (1998), that "private plaintiffs may maintain an action

¢ - pfeiffer v. Marion Cemter Area School District, 917 F.2d 779
(3d Ccir. 1990), is not to the contrary. In Rfeiffex, this Court
held that the private right of action under Title IX "subsumed” a
Section 1983 claim to enforce the Equal Protection Clause. But
the question whether a statute precludes a constitutional claim
requires a different analysis from whether a statute contains a
- sufficiently comprehensive remedial scheme to preclude
enforcement of the statutory rights through Section 1983. See ,
Michael A. Zwibelman, Why Title IX Does Not Preclude Section 1983
Claims, 65 U. ,Chicago L. Rev. 1465, 1468-1470. (1398) (contrasting .
requirements). In any event, to the extent Pfeiffer could be
read to hold that the existence of a private right of action
under a statute can preclude reliance on Sectlon 1983, it has
been significantly narrowed by later cases. See Matula, 67 F. 3d
‘at 494 (holding that Section 504 may be enforced through a
private right of action and Section 1983); Jeremy H. v. Mount

, 95 F.3d 272, 278-278 (3d Cir. 19%6)
(permitting suit to enforce IDEA rightes under Section 1983
without resolvirlg whether private right of action existed under
the statute). Moreover, that reading of Rfeiffer would only be
relevant if (contrary to defendants'! contentions) there were a
private right of action to enforce the regulation.

CLINTON LIBRARY PHOTOCOPY
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et T

under digcriminatory effect regulatlons promulgated by federal
admlnlstratlve agencies pursuant to section 602 of Title VI of
the.Civil Rights Act of 1964.” Although no longer binding
clrcuit preCedent,‘the Chester Residents opinion represents the
considered judgement of three appelleee judges actlng on what -
:‘wes, at that‘point; a live case and'controversyt It thus retains.
its persuasive authority. éee.Bglxghxgmg_ln;;l_ggxp+ v. . Kriggex,
5 F.3d 1522, 1534 (3d Cir. 1993); Einberg v. Sullivap, 658 F.2d
93, 100 n.1l4 (3d Cir. 1981) (en banc)“UEven if a decieion_is
.vaceted however, the force of its réasoning remains; and the
oplnlon of the Court may 1nfluence resolution of future
disputes.’ ).‘ In addition, as thls Court noted in Chestexr
Residents, its holding was consletent.w1th every other court of
eppeals to coneider the iseue. lg.“at.936~937 (Collecting cases
from the First, Second, Fifth, Sixth, Seventh, Ninth) Tenth, and
'Eleventh Circuitg)., "In light of such an array of:precedent, we
~would require a compelling basis to hold otherwise before
effecting a circuit 5plit.f Wagner v. ggggmggg_gg;m_g;ggigi_aga,'
109 F.3d 909, 912 (3rd Cir. 1997). |
No such “compelling.basis” exists here. In the district
court, defendants and intervehore raised three major challenges
to this Coutrt's reasoning in ghgg;g;;ggﬁgdgngs, none of which
'should be found persua51ve First, -defendants and‘intervenors
argued that because the regulations go beyond what is prohlblted
by the statute, they cannot be the basis for a pr;vate right of

‘action. But valid regulations are often prophylactic in néture,

CLINTON LIBRARY PHOTOCOPY
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\\%\gggfﬁniigd,ﬁtﬁggg v. Q'Hagan,- 117 S. Ct.
the'iight of aotion‘implied from the stat
gateway for the.enforcement of such regul
v. prudential-Bache Secs.. Ino., 764 F.2d
cert. dénied, 474 U.S. 935 (1985). “Such

~coﬁrse, entirely COnSistent with the Couf
- Cage Co. v. Eg;gg,.377 U.S. 426, 432
-enforcement of Commission ruleg may '[pro
Blue ¢
(1975)

supplement to Comm1551on action.

Diug Stores, 421 U.S. 723, 730

The courts of appeals have applied a

(em

“private right of actlon may be implied f3
regulations.as well as from federal statu
private right of'aotion.may-be.inferred £
statute.” . v
see, e.49., BQQ&QX&L
Nemours & Co., 958 F.2d 416, . (D.c
Glnsburg, J.); thggnﬁgn V. Dﬁﬁn.ﬂl&iﬁLJ&
| Ashhxgék v. Blo

This is consistent with

" n.10 (5th cir. 1997);

419-425
1984

530, 536 (38th Clr

(6th Cir. 1990).
that “if Congress intended to permit privsa

violations of the statute, 'it would be a

2199,

(1964),

Lowtey v.. Egzaﬁ_a_&Jijﬂruu;jaw

2217 (1997), and

te can serve as a

See Angelastro
(234 cir.),

ationq.
939, 946-547
a conclusion Was,.of
t's recognition in.Q;L;
that private

vide] a neoesséry

‘hip Stamps v. Manox
phasis.added);

"general rﬁle” that a
rom administratiﬁe

tesg, provided the

rom the enabling

.., 117 F.3& 242, 250

L V. ELIL;EH_EQnL_da

cir. 1992) (R.B.

:xnéldﬂi_lng;, 749 F.2d
ck, 917 F.2d 918, 926

the common eense notion
te actions for

nomalous to preclude

‘private parties from suing under the. rule

the statute. Angelastro, 764

'

'correct in applying this well-established

regulation at issue.
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"~ gecond, aefendants and intervenors arguedvthat Section 602
sets out the exclusive means for enforcing the regulations:
promulgated to enforce Section 601. But the procedural
requirements in Section 602 are eh attempt te limit the Bxecutive
Branch -- which some in Congress believed'had.an undue advantege,
because of its greateflresources and feared'would cepriciously
deny needed funds to entities -- and were‘not directed at actions
taken by the federal judiclary in suits by ﬁrivate persons after
a full hearing on the merlts If defendants“and intervenors were
correct in their readlng of the statute and legislative hletory,_'
then the private right of action to enforce the prohibition on
inteﬁtienal discrimination (which the federal'government also
enforces through the'pr0ceduree laid out in SectiOn 602? would
‘also be tarred} a result cleafly foreclosed by Cannon.

Third, defendants‘and intervenors attehpted to diminishvthe‘
im@ort of the legisletive histbry of the Civil Rights_Restoration
Act of 1987, Pub. L. No. 100-259, 102 Stat. 28 (1588), discussed
by this Court in ghggtgx_Beﬁiden;g. AThey characterized it as
“subsequent legislatlve hlstory,f and noting that much of the
dlscu551on of the dlscrlmlnatory effects regulatione came from
opponente of the Act's expanded coverage. But Chedter Regidentsd
was following the well-accepted rule that when there isg evidencet
that Congress‘understood that'a private right of action was
available under a statutory scheme, and amends the statute
without demonstrating any intent to disapprove of sﬁch suits, it

has ratified that private right of action. See Herman & Maclean
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v. Huddleston, 459 U.S. 375, 386 (1983); Merrill Lynch, Pierce,

Egnngx_éfﬁmlgh*_lng+ V; Curran, 456 U.S. 353, 381-382 (1982); Sée
also md,gh; v. ORM, 470 U.S. 768,.'7374788 (1985). And whife
much of the discussion of private enfo:cement of thef
"discriminatpry effects regulations came Erom opponents to the
bill, "they are nevertheless réle#ant and useful; egppecially
where, as here, the proponents of the bill made no response.”
N Arizona v. ggl‘i_ggm;',g,‘an U.S. 546, 583 n.85 (1963')‘.1/
- 'Defendants and intervenors were unable to articulate a
dompelling basié for -the district court to discard the holding of:
Chester Residentg and reject the resuit reached by the other |
' circuits that have addressed the quéstion. Shouid thieg Court
reach the iséﬁe, it should thus reaffirm the holding of Chester

1 Intervenors also argued that the Section 602 procedures are
needed to allow agencies to apply their expertise to the .
questions presented. But courts have gained proficiency in
adjudicating disparate impact cases through experience with Title
VII and Fair Housing Act cases. And when such specialized
expertise is required, ‘a court may request the United States to
participate as amicus curiae or ask the relevant agency to
initiate an investigation. Cofpare Cheyney State College Faculty
v. Hufstedler, 703 F.2d 732, 737 (3d Cir. 1983) (agencies do not
have "primary jurisdiction’ over violations of Title VI) with
NAACP, 599 F.2d at 1249-1250 (district court directed agency to
review actions for compliance with Title VI).
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PLAINTIFFS' COMPLAINT STATES A CIAIM FOR VIOLATION OF THE
DEPARTMENT OF EDUCATION'S TITLE VI REGULATIONS

"A court may dismiss a‘eomylaint for a failure to state a
" claim only when it is certain that the allegations, and all thev
inferences fairly drawn from those allegatiens, cannot gtate a
claim under any legal theory. Hishon v. King & Spalding, 467
U.S. 69, 73 (1984)1. Applying this generous standafd, plaintiffs’
complaint ehould not have been dismissedlat this»stage;

A complaint need only contain a "a short andfplain etetement
' of the claim." Fed. R. civ. P. 8(a) (2). ‘“Generaily; under the
liberal rotice pleading practices in fedefal.civil cases, a
claimant 'does not have to get out in detail the feets upen which
the claim for relief is based, but must merely provide a
gtatement sufficient to put the‘oéposing party on notice of the
claim.'” Foulk v. Qggiggiﬁuj;@;ﬂg;, 144 F,3d 252, 256 (3d Cir.
1998). | c

After surveying defendants' praetices in funding public.
education in Pennsylvania, the complaint alleges that defendante'4
"funding policies and practices wrongfully discriminate against
Afrlcan—Amerlcan, Hispanic, Asian and other mlnorlty students in
the School District by utilizing criteria and methods that have
had the foreseeable effect of subjecting such students to
Adiscrimination because‘of their race, color, or national origin,
by disproportionately denying them necessary support for their
education” (App. yy q 73)7 The Department of Educatlon g Title:

VI regulations proscribe *“utiliz{ation of] criteria or methods of
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adm%pistraﬁion #hich have the effect of'subjectiﬁg individuals to.
\wmﬁzgériminétion because of their race, color, or-national origin.”
.34,C.F.ﬁ. 100.3(b) (2). The-broéd langﬁage of the‘reguiations
encompassés complaints régardiné the fcriteria of methods” of

programs funding public education. Sée Campaign fox Fiscal

Bquity. Inc. v. New York, 655 N.E.2d 661, 670 (N.Y. 1995).%
Plaintiffs' coﬁplaint has put defendants on.noﬁice of the  |
circumstances that are involvéd in the claim, and has alleged
that defendants"actipns are in violétion of federal law.
Nothing more is requifed. See Frazier v. SEPTA, 785 F.2d 65,
66-67 (3d Cir. 1586) (federal rules permit 'great generality" in
stating the basie of plaintiff's claim); RBennett v. sghmii;, 153 -
F.3d 516, 518=(7th Cir. 1998). By purﬁorting te look behind
these allegations'to‘divine plaintiffs’ "actualf éomplaint, the
district court prématurely and inappropriately terminated the
'litigation. |
In their appellate brief, plaintiffs have identified éﬁ

least fhree potential theories of liability under the Title VI
regulatioﬁs, each of which needs to be explored more fully on

. remand. We address them briefly to éxplain why plaintiffe' more

specific allegations are also sufficient at thie stage to support

&/ The Department of Education has made clear, in interpreting
identically worded Title VI regulations for vocational education
programe receiving federal agsistance, that ‘recipients may not
adopt a formula or other method for the allocation of Federal,
State or local vocational education funds that has the effect of
discriminating on the basig of race, color, [or] national . '
origin." 34 C.F.R. Pt. 101, App. B, Pt. III.B,
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,\KE Piifgﬁial claims for violating the Title VI zegulation.®
N*"””AH A. Allegations Of Intentional Discrimination State A Clalm

Under The Title VI Regulation
The Department of Educatlon regulatlons prohlblt
“diécrimlnatlon on the bagis of race. 34 C.F.R. 100.3(a) .
Dfawing all inferences in favor.of-plaihtiffs, the cbmplaint
alleges intentional race discrimination by defendants.
Plaiﬁtiffs allege4that defendants have in recent years
pérsistently changed the.Stéte revenue formula."with prior
l knowledge of its discriminatory conéequences on students based on
- race,” App. vy § 47,:resulting in a constant'decréase on the flow
of new money available to predominantly minority eschool
districts, App. yy‘ﬂﬂ 58—61;‘ As plaintiffs explain (Br. 35),
based on these allegations, a factfinder would be entitled to
infer that defendants took these actions, which they were aware
~ would harm predominanﬁly minori?y districts, at least in part
becaﬁse of “purposeful” diECriminatioﬁ. See Eug;g;~?. Underwood,
‘471 U.Ss. 222,‘231-232 (1985) (in §rder to show»intentiohal racial-
discrimination, plaintiffs need not éhow that racial minorities

were the only class intended to be burdened, or that race was the

¥ 1n the district court, the United States argued as amicus
curiae that the “‘benefit” provided by the Commonwealth's
financing system was an "education," see Lau v. Nichols, 414 U. S
563, 568 (1974), and that defendants' failure to take into
account the increased cost of providing such an education in
predominantly minority school districts such as Philadelphia also
gtated a claim. Plaintiffs have expressly disavowed that.
argument (Bxr. 30), and thus we do not press it in this appeal.
See DiBiase v. SmithKline Beecham Coxp., 48 F.3d 719, 731 (3d
Cir,) (“'amicus may not frame the issues for appeal'"), cert.
denied, 516 U.S. 916 (1995)., -
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. ONlY” reason for the decision); cf. Sheridan v. E.I. DuPont de

Nemours & Co., 100 F.3d 1061 (3d Cir. 1996) (en banc) (disbelief

of defendant's‘proffered reasons,combined with other evidence

permits factfinder to conclude that there was intentional

discrimination), cert. demied, 117 §. Ct. 2532 (1997). As the

facts.alleged_in the complaint couldlpermit a factfinder to

_uitimately'conclude that defendants engaged in intentional

discrimination, this cage should be remanded to give plaintiffs
the opportunity to prove these allegatlons
B. Allegatlons That The State Revenues Are Distributed
With A Discriminatory Effect State A Claim Under The
Title VI Regulation

Drawing all inferencee in favor of plalntlffs, the complalnt'

aAallegee that the Commonwealth's method of allocating gtate

revenues has a ra01a11y dlscrlmlnatory effect on predomlnantly

: mlnorlty gchool dlstrlcte If, as plalntlffs allege, the funding

formula currently uses a factor intended to give more money to
gchool districts with high poverty rates (App. Y¥ { 49), but that -

predominantly white school districts receive more than

} predominantiy minority school districts when poverty is

controlled for (App. vy-vy § 53-55), then it ie apparent that

- some other component of the defendants' current formula is

disparately affecting minofity school districts.

Intervenors suggested in the district couft_that
predominantly minority school districts actually get more etate>
revenues per-pupil than many predominantly white school

districte. Even if that suggestion could properly be congidered
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.at-this stage and were true,'it would notgdefeat plaintiffs“
-disparate impact claim undexr this theor?. .A disparate impact'
claim is not 81mply about “bottom line" results, but about a
process free from neutral factors that un]ustlfiedly diminish the .
‘benefits received by minority populations. In Qggneg;;gg; V.
Teal, 457 U.S. 446 455-456’(1982), foruexample,'the.Supreme
Court held that a Title VII disparate impac¢ct suit about
promotions was not barred simply because defendants could show
that minorities ultimately were promoted at a higher rate than
| whites, Instead the Court held that plaittiffe could challenge
any portion of the promotions process that disparately excluded
minorities from consideration. The Teal holding hae been applied
V'in Title VI disparate impact caged. Bee Elston V. Talladega
County Bd, of Bduc., 997 F._2d‘13_94, 1420 (11th Cir. 1993); Mg_e}s
V. Mar_t.me& 724 F. Supp. 888, 905-906 (8.D. Fla-. 1987) (findirig

that various components of funding distrlbution formula violated

Tltle VI regulations). Indeed, this Court applied Teal in a case

analogous'to thisz one in Wilmore v. City of Wilmington, 699 F.Zd
667 (1983). In Wilmore, plaintiffs challenged a promotions

procegs under Title VII that ranked people based on the combined
Weight of three separate factors. In response to the district
court's sdggestion that the_disparate inpact of one factor could
not be challenged because it was balanced out by the results of
another, thlB Court explained “[tlhis reasoning penalizes
minorities for doing well on one part of the exam and overlooks

how much better their overall test results would have been if
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they had not been so handlcapped on that part of the exam. Id.

‘This case shoula be remanded oo that plaintiffs have the
‘opportunity to digcover the causes of this disparity in state
funds between predominantly minority and other school}districts'
when poverty is controlled for, as well as to provide defendants
the'opportunity to articulaoe any “substantial legitimate |
justification(s]"” for the dlsparlty .Eigggn, 997 F.2d at 1407
At this stage, however, plaintiffa allegatlons that the current
formula utilizes criteria that “significantly diminish[l” and
“reduce []” thé impact of criteria that inorease_state aid to
Philadelphia,'and thus “éhift" the money away from school
‘districts Wlth larger mlnorlty populations (App vy, vy-vy 19 49-
50, 58, 74), are suff1C1ent-m’

c. | Allegationge That Predominantly Minority-School'

' Districts Are Disparately Affected By The
.Commonwealth's Overall Funding Scheme State A Claim
Under The Title VI Regulation

The complaint alleges’that tﬁé Commonwealth}s overall system-

of funding local school diétrioﬁs has a disparate impact on

predominantly minority districts. The complaint aileges that the

-1/ The fact that plaintiffs did not identify the factors in the
formula that have a disparate impact on their share of funding is
not dlsposltlve at this stage of the proceedings. See Menkowitz
v. Pottgtown Memorial Med. Ctr., 154 F.3d 113, 124 (3d Cir. 1998)
("a plaintiff generally need not explicitly allege the existence
of every element in a cause of action if fair notice of the
transaction is given and the complaint sets forth the material
points necessary to sustain recovery”) ;. cf. c
Co. v. Atonio, 490 U.S. 642, 657-658 (1989) (noting that
discovery will normally be necessary to permit plaintiffs to
identify with sgpecificity causes of disparate impact).
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Commoﬁwealth has the duty to provide each child with an education

4

"(App yy § 20), that it has delegated that duty to each of the

500 exlstlng school districts (ikid.)., and that iﬁ has authorized
and'encouraged school{dlstrlcts to raise monies locally,
primafiiy through property taxes, todsupplement the education
:‘_revenues it provideé directly (App- vy I 47) . i

Dfawing all inferences in favor of pleintiffs, they have .
alleged that predominantly minority school distriots are less
likely to be able to spend as much per—pupil as predominantly
Whlte school dlStrlCtB becauge the predominantly minority school
digtricts are unable to raise as much money locally to gupplement
- the dlrect state revenue (App. YY-YY: YY: YY-YY ﬂﬂVSZ, 56, 60,
65, 66). If true, these allegations méy gtate a olaim for a
violation of thevdisparete.impact regulation.

In an employmenﬁ'discrimiﬁation cese) when there 1ig a
significant disparity between the propoftion of White epplicaﬁts
who are hired and the pfoportion of black applicants who are
hired, a prima facie violation of Title VII's digparate impact
etandaid,is made out, and an ehployer mugt justifydthe uge of the
criterion that causes the dieparity or chanée the way it does

business. Griggs v. Duke Power Co., 401 U.S. 424 (13871).
Similarly, if an employer uses a method}ofArankiné applicants so
that a epignificantly dispropoftionate number of black applicants
end up near the bottom of the rankings, thatetoo would sﬁate a

prlma facie case under the Title VII dlSparate impact standard.

_g;ggmg v. EQIL_AB;h;_ 948 F 2d 1370, 1378 (2d Cir. 1991). These
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' proppsition that identifiable patterns of minority disadvantage
are suspect, even when arrived at through facially neutral
-methods. | i | | _ |
A similar rule should épply in this case. If plaintiffe on
remand éan show that the predominantly'minority schobl diétricts
are dlsproportlonately represented at the lower end of total
spending per-pupil rankings, they will have made a prlma fac1e
case. We‘are not suggesting that simply show1ng that some
’predqminantly_minority gchool distficts receive total per-pupil
revenuea below the statewide average woﬁid be sufficient. But
if, as the complaiht here can fairly .be readvto allege,
predominantly minority echpdl‘districtskare sfgnificantly
concentrated in the 1oWe: echelons df total funding, plaintiffs
have carried theirvinitial burden of showing é “significantly
~disgcriminatory impact" on the'basis of racelﬁhat suggeste that
factors other than chance are at work. Tsal, 457 U.S. at 446.
Of course, even if plaintiffe do make that showing,jthat
"will by no means be the end of the inquify.- Defendants will have
the opportunity to articulate “substantial légitimaté |
justification[s]” for the disparities. Elstonm, 597 F.2d at

1407.4 Finally, even if a significant and unjustified disparity

L/ wWhat will constitute a “significant” disparity ‘and a
igubstantial legitimate” justification. in this context are not
easy issues. Given the generality of the allegations and the
nascent etate of the litigation, we think it best for the
district court to addreps thoge questlon in the first instance
after discovery has been completed -
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"is shéwn, this would not inevitably lead to a federal court

‘u?&“‘. =

imposing ite own fuhding gcheme on a state. Jﬁst ag an eﬁployer‘
ﬁeéd not use any particular hiring test in order to comply with
Title VII, defendants are not'required by Title VI to use any
particular method of funding'public education.‘ By'accepting
fedefal funds, howeﬁér, défeﬁdants agreed'not.to adﬁinisﬁer théir.
program in @ manner that unjUétifiedly results_invaiscriminatory
‘effects. If they aie‘found to be utiliiing criteria or methods
of administration that are causing such a-result( they would be
afforded an opportunity to bfopose their own plan tolremedy the
violation. Lawyer v. Depaxrtment of Justice, 117 8. Ct. 2186,
2193 (1997). | ' ' -
CONCLUSION

This Court éhculd héld that plaintiffs may sue to enforce

the discriminatory effects regulation and have stated a claim

v

under the regulations.
Respectfully submitted,

. _ BILL LANN LEE
- [Department of Education - Acting Assistarnt Attorney CGeneral
names] " . '

DENNIS J. DIMSEY
SETH M. GALANTER
Attorneys
Department of Justice
Civil Righte Division
-P. O. Box 66078
Washington, D.C. 20035-6078
(202) 307-99%4
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August 12, 1998

-MEMORANDUM TO: CHARLES RUFF

FROM ; EDDIE CORREIA

SUBJECT: . . Title IX and Single Sex Schools

The Department of Education is nearing the conclusion of its
1nvestlgatlon of a possible violation of Title IX by New York
City in its operation of a school limited to girls. In addition,

- Senator Kay Bailey Hutchison has requested OCR's views on her
legislation to create amn exemption from Title IX for certain
types of single sex educational programs. Both these developments
suggest that we review the administration's policy in this area.

' Background

'In 1997 New York established the Young Women's Leadershlp
School, a single sex school for girls in grades 7- 12 located in
.East Harlem The stated purpose of the school is to create an
environment in which some girls will have a better chance to
improve their academic performance. Math and science are ‘
emphasized; tutors are made available; and there is an emphasis
on increasing self-esteem. There is an open admissions policy,
and the students represent a wide range of academic abilities.

The school is one of a number of specialized alternative public
schools in New York, such as those for the performing arts and
math and science. The establishment of the school was prompted
by a grant from a private individual. While there has been no
formal assessment of the program, there are indications that
attendance is high and the students perform better than
comparable students across the city.l The concern is that, unlike
all other publlc schools 1n New York Clty, the school admlts only
glrls : ‘

OCR has had extensive discussions with city officials about
the fact that the school might violate Title IX. 1In the course
of these discussions,. OCR has obtained information about the
city's justification for the school and its rationale in
establishing the school only for one gender. Secretary Riley
intends to talk directly with the New York Superintendent of
Schools, and he would like our guidance as to the applicable
legal standards and administration policy generally. This
memorandum summarizes the key legal and policy issues.

What Law Applies?
CLINTON LIBRARY PHOTOCOPY
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There is no doubt that the Equal Protection Clause applies.
However, there is some uncertainty whether Title IX applies,
since it does not cover the admissions policies of elementary and
secondary schools. OCR's position is that this provision excludes
institutions only if equivalent or comparable opportunities are
made available for each gender, e.g., two equivalent high
schools, one for each sex. If, on the other hand, a state
operates a well-funded, well—staffed high school open only to
boys, and a poorly funded, poorly-staffed high school open only
to girls, OCR concludes that Congress did not intend to preclude
application of Title IX's basic bar on gender discrimination. I
agree with this analysis. Since we face the question of a
possible constitutional violation whether or not Title IX
applies, the answer to this statutory 1nterpretatlon question is
not dlSpOSltlve

Our Approach to Gender Classifications

_ The issues raised by this investigation require an
examination of our fundamental approach to gender
classifications. In VMI the administration advocated that the,
Court apply the same level of scrutiny to race and gender
classifications. However, the Court declined the invitation and
used the phrase exceedingly persuasive justification to describe
justifications for gender classifications. It also cited the
- traditional formulation of intermediate scrutiny -- a
‘classification must advance an important state interest and be
substantially related to the state's goal. :

Whatever the precise standard adopted by the Court in VMI,
there is no doubt that the city would have a substantial burden
to justify the single sex policy in litigation. However, we are
not a court. We are not obligated to impose the same burden now
that a court would if it had to apply the Equal Protection
Clause. Instead, as in any decision involving prosecutorial
discretion, our obligation is to advance the public interest,
given all the relevant considerations. Consequently, we can
decide not to sue the city even if it has not "proven" certain
facts, or if they cannot be established one way or the other. If
we take the position that the city must definitively establish
the answer to certain questions about education policy '-- when
the experts tell us there are no clear answers -- we could be
preventing local governments from conducting valuable educational
experiments. Not only could we be depriving the students in these
institutions from excellent educational opportunities, we would
‘be depriving educators all over the country from-learning what
works.

- The leading cases in this area are United States v, Virginia
{VMI) and MlSSlSSlppl_UnlIﬁKSltx_ﬁQI_ﬂQmen_M*_Hann In Hogan,

the state ran two coed nursing schools and a third one limited to
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women. In VMI, the state prevented women from having access to a
unique form of education. In both cases, the state policy was
struck down. Together, however, these cases suggest two possible
justifications for gender classifications: 1) a comparable
opportunities rationale; and 2) a compensatory rationale.

The Comparable Opportunity Rationale -

A comparable opportunity rationale means that neither gender
is significantly disadvantaged by a gender classification because
comparable benefits are offered to both. The state is acting
even-handedly. One variation of a comparable benefits rationale
emphasizes the value of diversity (institutional and program
diversity, not diversity in a student body). For example, the

. state may offer a variety of programs, one of which is available
to only one gender, but argue that members of the other gender
are not disadvantaged because comparable coed programs are
available. We do not yet have a case upholding a single sex
school on that ground. It is clear that a diversity rationale is

* unacceptable if the benefit offered to one gender is viewed as
‘unigque, and the value of the benefit to one gender is not
undermined if it is offered to both.

, The comparable opportunities rationale must be evaluated in
"the context of the underlying goals of equal protection. :
Heightened scrutiny ensures that the state is not making \ O
decisions on the basis of animus toward one gender or 3¢éif
stereotypes, which could lead to irrational decisions or to a “~_AZ27
stigma imposed on one gender. These concerns arise differently in ‘
race and gender cases. For example, "separate but equal" programs
almost always create a stigma in the race context, but they do so
less frequently in the gender context. While separate but - equal
programs for different races has been thought to be impermissible
since Brown, the Court has never said that a "separate but equal"
program for both genders violates the Equal Protection Clause.

In addition, the Court has never said that a comparable
alternative to an education program offered to one gender in a
single sex setting must also be offered to the other gender in a
single sex setting. ‘

The Compensatory Rationale

_ A compensatory rationale means that the state is attempting
to remedy past burdens that have fallen particularly on one
gender and the remedy is sufficiently related to these past
burdens. We can assume that a remedy for past discrimination must
meet the basic standard for all gender classifications, i.e.,
there is an exceedingly persuasive justification. However, the
requirements for meeting that standard are more flexible on those
applied to race classifications. In Croson and Adarand, the Court
rejected basing remedies for race discrimination on "societal
discrimination." The Court's concern was that the "amorphous"
nature of societal discrimination means that it is difficult to
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determine when remedies are sufficiently narrowly tailored.
However, this need to narrowly tailor remedies has not been
applied to gender classifications. Several cases have upheld
gender classifications on the basis that they remedy what amounts
to societal discrimination.2

Title IX regulations have specific standards for the
remedial justification.3 While there may be some differences with
the constitutional standards, they do not appear to be
significant in this case. :

Applying these Rationale to the Leadership School"

In Hogan, the comparable opportunities rationale was
rejected because the Court felt males were significantly .
disadvantaged. The male plaintiff living near the school was\\\er
forced to travel a long distance for a comparable program.
Moreover, the asserted benefits of admitting only women were
inconsistent with the state's own policy of allowing men to audit
the classes. The Court rejected a compensatory rationale because
it was not related to past discrimination. Women already:
‘dominated nursing, so a nursing school limited to women could not
be said to compensate for past discrimination. Instead, it
simply reinforced the stereotype that nursing is a women's
profession. '

In YMI, the compensatory rationale was obviously not a o

possibility. (It rarely will be when women are disadvantaged.)

" The diversity argument was rejected on two grounds. First, most

" of the Court concluded that diversity was not the actual purpose
of the state in establishing VMI. Second, even aside from ‘the
actual purpose, one way diversity is not enough. If the
opportunity is truly unique, then the members of the other gender
are disadvantaged unless they can take advantage of something
comparable. The state's proffered comparable alternative, Mary
Baldwin, was far inferior in stafflng, funding and other
characteristics. g

In contrast to VMI and Hogan, New York has a much better
argument for the comparable opportunities rationale. The city
offers many educational opportunltles that are open to boys with
the same basic objectives -- 1mprov1ng academic - performance,
increasing self esteem, and increasing the likelihood of
successfully entering the workforce. While these programs for

~boys do not take place 'in a single sex setting; it is cledr that
the city 'is not motivated by an animus against boys, that boys
are dlsadvantaged in any 81gn1f1cant sense, and that the school
does not 1mpose a stigma on girls¥ Instead, the city offers a
program that” appears to benefit girls, that does not burden boys,
and that could be undermined if boys were admitted.
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There is also an argument for the compensatory rationale in
this case, though I think it is a weaker one. The requirements
for assessing compensatory gender classifications are more

. flexible than in race cases. Moreover, there is considerable
evidence that many girls do have problems learning math and
‘science in traditional settings. We do not know whether this is
because of long-term discrimination, rigid teaching techniques,
or some other factors. It is conceivable that the city has
traditionally used educational ‘approaches that disadvantaged
female students, but we have little or no evidence on this point.
Thus, 1f we endorse a remedial rationale for this school, the
remedy is really addressing a host of institutional and social
factors for which the city is not responsible.

We should not take the position that the demanding
requirements of Adarand should apply to remedies for gender
classification. (For example, some of the strongest arguments

~against I-200 in Washington are that it would end certain
education and training programs for women that might not be
viewed as narrowly tailored to address specific past
discrimination.) However, under the circumstances presented here
I do not believe we would bé wise to emphasize the compensatory,
rationale given the lack of evidence on this point. Trying tg
justify” the school as remedial could require stretching the

: 33
concept of substantlally related remedies too far. \VBIF 55
=i
2
Conduﬁon o~
‘ . N A"\‘d‘é/‘
There are several poss1b1e outcomes of single sex educational _ A2~

programs. They can benefit mostly girls, and not boys, or vice
versa. They can work well for both genders, or they can work
poorly for both. 1In fact, we know very little about which of
‘these possibilities is correct. It is.likely that some programs
‘work for some members of each gender under different
circumstances, but this is simply an area where we need to know

much more. (One thing we can have confidence about -- current
coed programs, partlcularly in large c1ty districts, are often
abysmal.) :

. Assume there is evidence that a 81ngle sex educatlonal
progrdm works well for many girls, but not particularly well for
many boys. A state decides to use its scarce resources to
establish the program only for girls and that the program seems
to work well. It cannot (or refuses) to establish a similar
program. for boys but it attempts to offer the same basic benefits
- to boys in a coed setting. Assume also that“there is"ho ' stigma
“associated with the program, and that there™ 5716 stereotype
ociated with the school becauge .girls. attend by choice:#*Under
thése citcimstarices, would we insist that the state close the
school for girls? What would we be accompllshlng° In an effort to
vindicate some abstract (and 1ncred1b1y rigid) view of equal
'protection, we would have succeeded in depriving girls of a
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. program that could benefit them without helplng boys, or anyorie
eélse for that matter.

This may very well be the case here. Arguably, the only
"unique" aspect of the Leadership School is that education is
offereq in a 81ngle sex settlngdv Not only do we have research
that" shows' that single sex education may provide a. particular
benefit to glrls we have actual experience with this school that
.shows it is working. Given the state of knowledge, New York

~ could reasonably conclude that it prefers to devote scarce
resources to offering a program to girls that appears to work,
and to attempt to achieve the same basic goals for boys in some ,
other way. :Again, we are not a court. We do not have to subject .
.the c1ty to the same burden of proof requirements that it would
face in litigation. Instead, we can consider the benefits of this
program to the girls themselves and the benefit to everyone else .
4from the experiment.

I recommend that the Secretary make an effort to resolve
this matter with the city by suggesting that it take steps to
establish a more directly comparable program for boys in a coed:
setting. If it agrees, I recommend that we simply. close the case
and commend the city for its actionsg If it disagrees, I
‘recommend that we still close the case. Our explanation should be
that, under all the circumstances, boys are not disadvantaged and

' the program offers promlslng academic benefits for girls.
- Therefore,”we have dec1ded to evaluate the school and take no
' further actlon at. this time. The nation has a stake in learning
what works,'and the Leadership School provides an opportunity for
us to do just that. '
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-'vaernment action'and,due process Questioﬁs similar to those .
i?éiséd in this case are currently before the Court in American
Manufacturers Mntual‘Insurance Co.,\g; al. v. SullivanI et al.,
No. 97-2000 fargued~Jan- 19, 1999). Thére; the Third Circuit
held_that payment decisions made by workers' compensétion
insurers, as permitted by.state law, were both attributéble to
the State and inconsistent with due process. See Sullivan v.
Barnett, 139 F.3d 158 v(3d cir. 1998).

The court of appéals decisiong in Sullivan and in this case
afe remarkably similar:on_the.g0vernment action issue. \Neicher
decision examines the “three principles" identified by this Court
for determining whether otherwise private conduct "is
“govérnmentél_in character"ﬁ (1) "the extent to which the actor
relies'on governmental agsistance,” o;,accedes to the
government's éderciye powefs or'enCOuragement,'in\effectuating
its will, (2),"whetherAtheva¢tor is performing a traditional
gévernmental function, " (3) and "whether the injury caused is
aggravated in a unique way by the incidents of goﬁefnmental
authocity.” Edmomson v. Leesville Concrete Co., 500 U.S. 614,
621-622 (1991); seé also E;gg v. Yaretgky, 457 U.S. 991, 1004
(1982)  (government "normally can be held_responsible for a
private deciéién only when it has exercised coerCi&e power or has
provided such significant encouragement * * * that the choice
must in law be deemed to be thét of the {government]ﬂ).‘ Rather,

‘both predicate a finding of govermment action largely on the
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concluding that medical treatment decisions by.privaté

s

:$\§RHMGsfconcerning their Medicare-beneficiary members are properly
attributed to the federai govérnment; the Nihth Circuitlixappears
.to‘have relied primarily om the "rather vague gemeralizationm,"
Blum, 457 U.S. at 1010, that thére ﬁés a "high degree.of
‘intérdependence" and a "symbiotic relationship, " App. 9a, that
made the government “a joint»participant in the challenged
activity." Burton v. Wilmington Psrking Auth., 365 U.S. 715, 725

- (1961). The facts the Ninth Circuit reiied upon for that _
conclusion, howeyer, are largely comﬁon to heaviiy regulated

. industries. See App, 10a (relying on thevfacts that the
"Secretary extensively rggulates," that "HMOs are required * * ¥
to comply with éll federal laws," thar the Secreﬁary is obligated
to ensure that‘"HMOs prbvide * * » meaningful * * * procedures,"
that the "federal government has created the legal framework,"
and that the‘Secretary has adjudicétory authoritcy with respect to
HMO decisions) . Compafe Jackson, 419 U.S. at 357; see ig;-at
350.

Significantly here, the relatiomship between an HMO and its
Medicare—beneficiary4members igs the product of a.private choice
by those members. Medicare beneficiaries hay choose among |
providérs and forms of coverage, and the government neither
requires them to enroll in an HMO nor precludes them from dis-
enrolling. In this respeacc, the HMO's‘relationship with its
Medicare-beneficiary members resembles its relationship with

members who elect HMO vaerage under employer-sponsored or other
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private health plans. With respect to each, the HMO simply

determines what treatment is 'appropriate' under its professional

RS

and contractual obligations; without‘government pérticipation or
.asgistance.’ And although money iS'paid out of the Medicare
Trust Funds to cover the flat monthly rate charged.for the
: Medicére_beneficiary's enrollment in the HMO, the financial
consequences of a determination by the HMO to furnish or deny
particular sefvices_to that beneficiary once he has enrolled are
borne by the HMO alone.’ |
 on éhe merits of the due prbcess issue, the Ninth Circuit
vrejectéd the Secretary's contention that her‘view'of the
appropriate and meaningful procedures be accorded substantial
weight, dedlarihg that there is "mothing in Ma;hews v. Eldridge

or subsequent cases to suggest that such is necessary or

: ' Indeed, the first sentence of thc Medicare statute prohibits the “exercise [of] any”
governmental “supervision or control over the practice of medicine or the manner in which medical
services are provided.” 42U.S.C. 1395. InBlum v. Yaretsky, the Court held that the exercise of
ordinary medical judgment is not state action, even where it may affect eligibility for government
benefits. The Ninth Circuit sought to distinguish Blum by characterizing HMO determinations a$
more in the nature of interpretations of the Medicare Act, rather than medical judgments, see App.
11a, but the primary cniterion employed by HMOs in this context -- whether medical services are
“reasonable and necessary,” 42 U.S.C. 1395y(a) — essentially requires an exercise of medical, not
legal judgment. The complaint in this case, moreover, demonstrates that respondents seek to

- challenge medical judgments. C. A E.R 10-11 (§J29)(physical therapy denicd because patient could
not file therapeutic directions), 12-13 (1;1] 40-41)(failure to prescrbe adequate pain medication or
order physical therapy), 13-15 (]9 48-54)(skilled nursing care found not medically necessary), 16 (Y
62)(speech therapy d)t,:nied because it would not be effective). '

* InBlum, the Court rejected the contention that decisions made by physicians and nursing
homes were attributable to the State, despite "state subsidization of the operating and capital costs
of the facilities" and coverage for "the me&ﬁcal expenses of more than 90% of the patients." 457 U.S.
at 1011. That the government pays for coverage neither encourages HMOs 1o deny requests for
treatment, nor prevents the financial impact of HMO decisions from being visited exclusively on the
HMO. Ifthe fact that the government pays for coverage were a sufficient basis for attributing HMO
( conduct to the government, HMOs providing services to government employces under the Federal
Employees Health Benefits Act of 1959, 5U.S.C. 8901 et seq., would also all be government actors.
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| advi/s,a{{:le." App. 13a n.3. That was error. The Court expressly B

Rz

stated in Mathews_v."Eldridqe, 424 U.S. 319, 349 (1976}, that,

"[i]n assessing.what:process is due * * ¥ éubstantial weight must
‘be given to the good-faith judgmentS’of ﬁhe individuals charged
by Congress with the administration of social ﬁelfare-p:oérams.

that the‘procedures they have provided assure fair

'consideration." For similar reasons, the imposition of a

detailed, judicial injunction.providing néw requirements, rather.

than a remand order directiné the Secretary to promuigate’new
procedﬁres thrdugh a participatory and fully.publiC‘rulemaking
proééss, was error as well. Congress delegated implementation'oﬁ

42 U.S.C. 1395mm(g) and the creation of "meaningfﬁl" procedures

in the first instance to the Secretary, not to thebcourts., Cf.

SEC v. Chenery, 332 U.S. 194, 199 (1547) (where'prior agency

( | acﬁion is set aside, "the [agency is] boﬁnd to deal with the
problem afresh, performing the function delegated to it by
' Congress."); Floridé power & Light Co. V. Lorion, 470 U.S. 7289,

744 (1985) (proper course where agency errs is to “remand to the

agency™) .’

The arguments that the Sullivan petitioners make in support

of reversal there apply with equal force ‘in this case as well.?

) i The district court also exceeded its authority in ordering the Secretary to {erminate contracts
- with BMOs that fail to comply with the procedures itimposed. See Blessmg v. Freestone, 520U S.
329, 343-344 (1997).

iGee §7-2000 Pet. Br. at 20-21 (arguing that State does not influence insurer's non-payment
decision), 17-22 (arguing that insurer decisions are not governmental benefits determinations), 22-15
(no unique aggravation of njury by government), 26-32 (regulated nature of industry does not render
private action attributable to State). And there are clear similarities between the due process
arguments as well. For example, in this case the lower courts implicitly concluded that respondents
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/ : o : : _
> Indeeﬂd’, so closely related are the cases that lead counsel in

\"”'*‘tlﬁs case filed an amicus brief in Sullivan, emphasizing the

potential impact of the Court's Jecision there on the Medicare
program at issue here.” For the foregoing reasons, We suggest
that the petition in this case be held pending the decisgion in

Sullivan.

could have a constitutionally-protected property interest in receiving medical services before their
legal entitlement to those services was established, and that pre-deprivation processes were required
i certain contexis, App. 63a. Petitioners in Sullivan challenge similar conclusions reached by the
court of appeals there, See 97-2000 Pet. Br. at 35-38 (arguing that due process does not apply to
disputed applications for treatment where the legal entitlement to the treatment, and thus a property
interest therein has not been established), 42-44 (arguing that pre-deprivation process is not
required); sce also Lyng v. Payne 476 TJ.S. 926, 942 (1986) (noting that the Court has not resolved
whether "applicants for benefits, as distinct from those already receiving them, have alegitimate claim
of entitlement protected by the Due Process Clause").

5 See Amici Curiae American Association of Retired Persons, The Center For Medicare
Advocacy, Inc., et al,, Br. at 4, 7. : _
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RQUTING AND TRANSMITTAL SLIP DATS
TO: (Name, office symbol, room numbey, Agency/Fotd) : -

1. Dan Marcus (via fax) confidential attorney-client
and attorney work-product commaunication

‘1 REMARKS:

Enclosed is an alternative version of the state action section. In addition to
being significantly shorter, it also makes a point that should be important to
those who want to distinguish Medicaid ~ that under Medicare enrollment in an -
HMO is voluntary.

It is possible, but in my view not desirable, to filc an cven more truncated -
version along the lines of what is footnote 11 in the penultimate draft. Of
“course, we would still need to say that the 9* Circuit’s decision is incorrect, and
why. Filing a version of this sort will make the distinction mentioned above
‘more awkward, and it will, I think, provoke a brief in opposition that will
require us to present our arguments in a reply anyway, There are also other
reasons why it would be less desirable to file that sort of petition. Still, it would
be better than not filing anything. '

I want to reemphasize the point I made when I called you last evening — that
not filing a petition challenging this 9® Circuit ruling will likely have serious
consequences well beyond HHS/HCFA. Given the governmental interests at
stake here, it would be stunning if we did not file.

I hope the President will bear in mind that the arguments advanced here are
the same as those we have already madec in the district court, in our merits
brief'in the court of appeals, and in our rehearing papers. And we are not
soliciting plenary review. . We are simply trying to get this case back to the
district court — absent a damaging state-action precedent ~ so that the new
statute and regulations can be evaluated on their merits, and the President’s

{ program can proceed unhindered.
. mnlmr...-:.c_.....m ., ey [
FROM: piam, o, epmint, aguocyousa) Yo Ne —nids,
| 5712-Main DOJ
Seth Waxman Pote
Solicitor General
Department of Justice 202-514-2201

L
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1.  The Due Process Clause does not apply to purely pri_vate

A

~——Conduct can be fairly attributed to the government. NCAA v.

cond{{lct ; it applies only where the actor is governmental, or the

Tarkanian, 488 U.S. 179, 191 (1988). The Ninth Circuit held thét
medical treatment decisions Of'private HMOs are properly
';atgrithed to the<féderal government'infthis case because the
 "Secretary extensively fegula;es/the broviSiqn of Medicare
services by HMOs" and pays HMOS "fdrveach enrolied Medicare
beneficiary (régardless of the services provided)"; HMOs must
"comply with all federal laws and regulations™; and the "federal
government has cfeated the legai}frameWOrk -~ the standards and
enforcement mechanisms -- within which HMOs" operate. App. %a-
10a. The Ninth Circuit's analysis departs from this Court's
usual approach in this area, which focuses on three factors:

a. The first factor is whéther the éovernment “has
exercised coercive power or has provided such significant
encouragement *'f * that the choice must in law be deemed to be
that of the [gévernment]." Blum v. Yaretsky, 457 U.S. 9591, 1004
(1982) . When an HMO makes an initial determination whether to
provide a requested service, it does so without governmental
participation or'aSSistancé. Indeed, the first section of the
Medicare statute prohibits the "exercise [of] any" governmental
‘"supervision or control bver the practice of medicine or the

manner in which medical services are provided.” 42 U.S.C. 1395.]

! In Blum v. Yaretsky, 477 U.S. 991 (1982), this Court held that the exercise of ordinary
medical judgment is not state action, even whereit may affect eligibility for governinent benefits. The
Ninth Cucult sought to distinguish Blum by characterizing HMO determinations as more in the
nature of interpretations of the Medicare Act, rather than medical judgments, see App. lla, but the
primary criterion employed by HMOs in this context -- whether the medical services are "reasonable
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//b.‘ The second factor is whether the otherwise private

s
e

actor exercises some power "traditionally exclusively regerved to

-the State.” ’Jackson v. Metropolitan Edison Co., 419 U.S. 345,
352'(1974)! Significantly here, the relationship between an ﬁMO
and its Medicare-beneficiary members is the product of a private
choice by those members. Medicare beneficiaries may.chooée.amoﬁg
. providers and forms of coverage, and thé government neither
requires them to.enfoll in an HMO nor precludes them from dis-
enrolling. 1In this respect, the HMO's relationship with‘ its
Medicare-beneficiary.members resembles its relationship with
‘members Qho elect HMO ccveragé under employer-sponsored or other‘
private health plans. Moreover, when(én HMO decides whether to
provide'particular,mediéal sé:vices reqﬁested by a member who has
enrolled through Médicare, it does not act as an'agent of the
government or distribute govérnment resources of funds. The HMO
responds as it would to a similar request by a privately-enrolled
member. The HMO exercises its own judgment as to whether the
services are reasonable’and ﬁeceésary, and thus within the écope
of its professibnal and contractual obligations. Although money
is paid out of the Medicare Trﬁst Funds to cover the flat monthly

cost of the Medicare beneficiary's enrollment in the HMO, the

and necessary," 42 U.S.C. 1395y(a) -- requires essentially medical, not legal, judgment. The
complaint inthis case, moreover, demonstrates that respondents seek to challenge medical judgments.
One named plaintiff, for example, alleged that she was denied physical therapy becanse she could not
follow (herapeutic mstructions. C.A. ER. 10-11, § 29. Another plamtiif alleged that treating

hysicians failed to prescribe adequate pain medication or to order physical therapy. C.A.ER. 12-
13, 1 40-41. Another plaintiff, much like the plaintiffs in Blum, alleged that the HMO erroneously
concluded that skilled nursing care was not medically necessary. C.A. ER. 13-15, {{48-54. And
yet another named plaintiff alleged that the HMO denied speech therapy services on the ground that
the therapy would not be effective. C. A ER. 16, { 62. : o
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ugﬁisrjdeny particular services to that enrollee are borne by the HMQ.
élbne.z" | | | |
Nor does an HMb exercise tfaditionalingovernmental
‘adjudicatory powers with réspect‘to its'membérs'who choose to
enroll through-Medicare. See App.- 10a-11a. The HMO's médical
treatment decisions regarding éuéhva member represent its own
_judgméntlabout what is ﬁedically appropfiatg.i.A'Medicare
'beneficiary who disputes an HMO denial may request an ALJ hearing
in HHS,,and the EMO then becbmes a formal party, adverse to the
beneficiary.' See pp- .f,vgggzé. The‘adjudicétion,‘of course,
is government acﬁion, and the Secretary may ofdef the HMO to
| providé‘the requested service, but that does,not convert the
HMO'S otherwise-private initial determination into government
conduct . * Indeed, the HMOfs‘rdle is littie different thaﬁ"that
of a private‘defendant confronting’potehtial liability in a civil

suit.. The defendant would always make an initial determination

~_° SeeBlum, 457 1J.S. ar 1011 (rejecting contention that decisions made by physicians and
nursing homes are attributable to the State, despite “state subsidization of the operating and capital
costs of the facilities" and coverage for "the medical expenses of more than 30%: of the patients").
That the government pays for coverage neither encourages HMOs to den¥ requests for treatment,
nor prevents the financial impact of HMO dccisions from being visited exclusively on the HMO. if
the fact that the government pays for coverage were a sufficient basis for attributing HMO conduct
to the government, HMOs providing services to government employees under the Federal Employees
Health Benefits Act of 1959, 5 U.S.C. 8901 et seq., would also all be government actors.

* Administrative appeal statistics indicate that, in 1996 and 1997, the Secretary reversed HMQ
determinations in whole or in part in nearly 30% of all cases. Center for Health Dispute Resolution,
Medicare HMO/CMP Reconsideration Data 1996-1997 (1998). In some instances, the HMO and
the Secretary may be adverse parties in contested legal proceedings. If the HMO wishes to challenge
one of Secretary's decisions, it may sue the Secretary in an action for judicial review, 42 U.S.C. .
1395mm(c)(5)(B); and if the Secretary believes that the HMO is not meeting its legal obligations; she
could impose civil money penalties or other sanctions, see 42 U.S.C. 13v95mm(i%(6)§A)(i); accord
111 Stat. 323-325 (Secttons 1857(g) and (h), to be codified at 42 U.S.C. 1395w-27(g) and (h)).
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) %;ii;;p/ahetner.it considers itself liaﬁle and thus whéther to
| N‘>éétisfy the assertéd obligatiéh voluntarily. If it declines td
'do'sd and the plaintiff fileé_SUit, thaﬁ decision'may effectively -
‘be "reversed" --'and_a contrary coufSe compelled -- by the court.
-But that does not convert the ;nitial private decision whether to
.. meet the obligation voluntarily, or instead to dispute'it, into.
governﬁent action. See Edmbnson, 500 U;S. at 627 (decisions
"whether to sue at all, the selection of couhSel, and any number
of ensuihg tactical choices in;the course‘bf discovéry and'trial
may be without the requisite governmental chéracter").

‘c.  Finally, there can be no argumeht that "the injury
caused ié aggrévated in a unique way by the incidents of
governmen;al authofity." Edmohggg, 500 U.S. at 622. This ié not
a case, like Edmpnson, in which a Aignitary injury or stigma of
‘the sort caused by racial_discriminétion_might be exacerbated by
an'appearance of governmental endorsement. See ;Q&‘at 628.. The
government simply provides adjudicatory.mechanisms chfough_which
HMO decisions may be Chailengéd.

d. At bottom, the Ninth Circuit's decision to attribute to .
the fedéral government an HMO's medical treatment decisions aboﬁt
its membeis who. have enrolled thrbugh Medicare appears to have
rested priﬁarily on the "rather vague generalization," Blum, 457
U.s. at 1010, that theie wasva "high degree of'interdependenqe"

and a "symbiotic relationship, "™ App. 9a, that made the government

"a joint participant in the challerged activity.® Burton v.

Wilmington Parking Auth., 365 U.S. 715, 725 (1961). The facts
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| the Nlnth Clrcult relied upon for that conclu51on, however, are

1a£ge1y common to heav1ly regulated industries. See App. 10a,
PP- ‘ §gp;§ Even the most intensive governmental regulatlon
of an industry is an insufficient basis for attributing otherw1se
private decisions and conduct to the government "where the'
initiative comes from" the prlvate party "and not from the

(government]" itself. Jackson, 419 U.S. at 357;Asee id. at 350-
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enlargement, and also framing your major foreign policy actions from May through July to make
clear the larger purposes that unite them (with the NSC, we will put forward a themes memo
showing how to pull this all together). This would be paired with a speech you would deliver
two days earlier in the Hague to commemorate the 50th anniversary of the Marshall Plan -- b111ed
as “President Clinton’s major address to the people of Europe on the future of American-
European relations.” The West Point speech would be your major address to the American

- people on the same subject. (The contents of both will obviously depend on negotiations
regarding NATO and Russ1a)

Please note that there is a strong feeling among your foreign pohcy advisers that you need
" to press the case publicly for NATO enlargement. Given the timing of this speech that argument
Would definitely be newsworthy.

Recommendation: that you deliver a May 31st commencement address at West Point on
foreign policy vision and NATO enlargement.

Agree Disagree - Discuss

" UC San Diego -- Race and Reconciliation. This could be the place where you announce
actions relating to race and reconciliation, and deliver a strong One America speech -- focussed
on harnessing the increasing diversity of our nation as our greatest strength. One
recommendation is that you deliver such a speech in California -- the gateway to much of the
world and the embodiment of American diversity. UC San Diego itself is very diverse (3%
African-American, 29% Asian, 12% Latino), as is the surrounding San Diego metropolitan
area (9% African American, 11% Asian, 19% Hispanic).

Giving a race-related speech at a University of California campus will undoubtedly
raise two controversial issues -- the UC Regents’ affirmative action policy and Proposition
209. However, this would enable you to address these issues directly, and we believe this
should not prevent you from giving an address at UC San Diego. Infact, UC San Diego
recently signed onto a letter printed in the New York Times in support of affirmative action.

It should be noted that a number of other western, racially diverse schools -- including
the Universities of Washington, Oregon, Arizona and New Mexico -- were considered -and
rejected because of scheduling conﬂlcts or policy issues the Administration has pending with
particular universities.

R il

Recommendation: that you deliver a June 14th commencement address at UC San) DngO(OIl
race and reconciliation.

Agree Disagreé Discuss
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MEMORANDUM FOR ' THE ACTING ASSOCIATE ATTORNEY GE RAL

FROM: Isabelle Katz Pinzle )///~
Acting Assistant Attorney General
Civil Rights Division

SUBJECT: California's Failure To Comply With The Individuals
- With Disabilities Educatlon Act Amendments of 1997

The United States Department of Education (D Ed) has
requested that we bring a lawsuit against the State of California
to require it to comply with the Individuals with Disabilities
"Education Act as amended by the Individuals with Disabilities
Education Act. Amendments of 1997 (hereinafter referred to as the
IDEA) and to make available a free appropriate public education
to all eligible children with disabilities who are convicted as
adults under state law and are incarcerated in adult correctional
facilities.

D.Ed has not completed all the prerequisites for referring
the matter to us for a lawsuit. However, the State has made it
clear that it will continue to refuse to provide services to this
identified population. Below, we set -out in summary form, the
strengths and weaknesses .of the ‘case, espec1ally in light of the
relief that we seek.

' Statutory scheme

The IDEA provides grants to states for the education of
individuals (up to age 21) with disabilities. States must
provide matching funds such that the States pay up to 94% of the
cost of the services provided. The IDEA and its implementing
regulations have consistently required that a free appropriate
public education be available to eligible children with
. disabilities, including eligible youth with disabilities in state
adult correctional facilities. See 34 CFR §300.2(b) (4);
Alexander S. v. Boyd, 876 F. Supp. 773, 800-801 (D.S.C. 1995);
Donnell C. v. I11. State Bd. Of Educ., 829 F. Supp. 1016, 1020
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(N.D. I11. 1993); Green v. Johnson, 513 F. Supp. 1016, 1020 (D.
Mass. 1981) .. The IDEA Amendments of 1997 affirm this obligation,
although, for youths 18-21, the obligation is now limited to
individuals who were 1dent1f1ed as hav1ng a disability or who had
~an individualized education program prior to being incarcerated.
The amendments also allow states to transfer responsibility for
providing these services from the state educational agency to the
state's corrections agency. §§ 612(a) (1) (B), 612(a) (11) (C).

For the State of California to be eligible for its $300
million IDEA grant, it must demonstrate to the satisfaction of
the Secretary of Education that the State has in effect policies
and procedures to ensure that a free public education is made
available to all children with disabilities residing within the
state, including eligible children incarcerated in adult
facilities. The Secretary requlres that states provide this
assurance in writing. :

The IDEA has an enforcement mechanism under which, after
notice and an opportunity for a hearing, the Secretary may
withhold, in whole or in part, further payments to the state of
IDEA funds for failing to comply substantially with the Act.
Alternatively, the Secretary may refer the matter to the
Department of Justice for appropriate enforcement action. § 616
(a). 1In situations where, as in California, the Governor has
transferred the responsibility for ensuring that appropriate
services are made available to eligible children in adult
correctional facilities to the California Department of
Corrections, the Secretary can take appropriate corrective action -
to ensure compliance; however, any withholding of funds is
limited to the proportion of eligible children in prison to the
overall statewide eligible population, § 616(c) (1). In
California, it is estimated that this would be less than $1
million of the $300 million award. A referral to the Department
of Justice could lead to the filing of a lawsuit to seek specific
performance. See United States v. Marion County School
District, 625 F.2d 607 (5" Cir. 1980) cert. denied 451 U.S.
910(1981) . The lawsuit would seek to require the State to make
approprlate services avallable to eligible children 1ncarcerated
in the adult prlsons

Facts

California has never provided special education services to
children in adult. correctional facilities and at all times since
the effective date of the Individuals with Disabilities Education
Act Amendments of 1997 (June 4, 1997) has made it clear that they
do not intend to prov1de such serv1ces to eligible chlldren

O 'NTO‘\J LIBRARY PHOTOCOPY




-3-

‘The- State, however ~at D.Ed's request did forward an
assurance, signed by an officia]l in the State's Department of .
Education. This assurance stated that “throughout the period of
. the grant award, all public agencies in'the state will comply

" with all of the requirements of ... the IDEA Amendments of 1997,
" including ... the eligibility requirements of Section 612 of the
Act, as amended.” The state official represented that she had
authority to make all of the assurances above. However, a
footnote in the assurance statement noted that the Governor had
assigned the respon51b111ty of ensuring compliance with the IDEA
with respect to eligible individuals. incarcerated in adult
correctional facilities to the California Department of
Corrections (CDC). 1In a June 5, 1997 letter to Secretary Rlley,
the interim director of the cDC notified D.Ed that CDC elected
not to prov1de special educatlon services to ellglble 1nmates in
state prisons. -

On July 16, 1997, the Department of. Educatlon forwarded to
the state Callfornla s Federal Fiscal Year 1997 IDEA grant award.
The state was informed that “Acceptance by California of this
grant award constitutes an agreement by the State to: ensure
compliance with all requirements of the IDEA Amendments of 1997
including the requirements that a free appropriate public
education is available to all eligible youth with disabilities in
adult correctional facilities....” D.Ed also informed the state
that because of its past compllance history and its current ‘
assurance statement, D.Ed was 1mpos1ng special reportlng
condltlons ’

On July 24, 1997, Governor Wilson wrote to D.Ed that:
“Because the condltlon reflects a dramatic misinterpretation of
‘the new IDEA law, California‘rejects the condition and accepts
the full grant in accordance’'with the terms of the grant award
notification, minus the amount permltted under the IDEA to be
deducted when a  state chooses not to divert special education
services to convicted felons in state prison.” The Governor's
letter cited to legislative history which indicated that all IDEA
funds could not be withheld for non- compllance and only a small
amount of funds could be withheld i.e., less than 1/4 of 1% in
this case. The legislative history does not mention the referral
process.

It is our understanding that D.Ed is preparing a _response to
the Governor's 1letter. ,
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Stfenqths of the case

The primary strength of the case lies in the fact that the -
eligibility requirements of the IDEA require recipients to ensure
that a free public education is made available to all children

" with disabilities res1d1ng within the state, including children
with disabilities who, in the educational placement prior to
their incarceration in an adult correctional facility, were
identified as being children with disabilities or had Ny
individualized education programs. California cannot choose to

- accept the grant award and not ensure that the services will be
made available. Neither California nor the Secretary can modify
the terms of the statute. California has declared its open
intention to defy that requirement.

Second, Callfornla has accepted the award and we anticipate
that it will draw, or has drawn, on the available funds.
California was aware of the conditions imposed on the grant, and

- that acceptance would be treated by D.Ed as an assurance of
. compliance.

The 1997 amendments prov1ded for the flrst tlme under the
" IDEA the authorlty to refer the case to the Department of Justice
for appropriate enforcement and requires the Secretary to take
appropriate corrective action to ensure compllance Specific
performance is such a remedy : ‘

Weaknesses.of the case

The main weakness of the case lies in the remedy we seek,
which is to enforce an agreement that California will claim it
. did not make. Our suit for spec1f1c performance is based on
California's assurance that it will provide the services required
by the IDEA and its acceptance of the grant, with knowledge of
the conditions set out in D.Ed's July 16, 1997, letter. The
written assurance provided by California is somewhat ambiguous,
and it is not clear that the signer of the assurance actually had
the authority to commit the Department of Corrections. In all
events, the state will most llkely claim that the ‘assurance was a
11m1ted one. : ‘

Indeed, because of the language of the assurance, D.Ed felt
it necessary to send the July 16, 1997, letter informing the
state that acceptance of the grant award constituted an agreement
that the state would ensure that the appropriate services at
adult correctional facilities would be made available to eligible
children. California did accept the grant, but claims to have
done so on its own terms, rejecting D.Ed's conditions.
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~Thus, while there is certainly a case for.recoupment’ of.

- funds, (which in any event, California is willing to forgo).there

.remains a question as to whether California has agreed, either in

its assurance or acceptance of the grant, to comply with the

- applicable law with regard to providing special education and
‘related services to eligible children with disabilities convicted
as adults under state law and 1ncarcerated in adult correctional

facilities.

California also cites the legislative history of the
Individuals with Disabilities Act Amendments of 1997, and
particularly portions of Senator Boxer's colloquy with Senators
Harkin and Jeffords regarding the treatment of those with
disabilities who are convicted as adults and incarcerated in
adult prisons. That exchange indicates that if California does
not provide special education services in prisons, it stands to
lose only one-fourth of 1 percent of its allotted share, and
would no longer face the possible loss of 100. percent of its IDEA
award. However, the exchange addresses only what the Secretary
could withhold, and does not address what remedies could be
pursued upon referral to the Department of Justice for
appropriate enforcement action. .

As we read the IDEA, if California satisfies the eligibility
requirements and ensures that it will serve -all eligible
- children, the potential loss of funds is limited -- probably less
than $1 million. However, D.Ed does not have to withhold further
funding, but can elect to refer the matter to the Department of
"Justice. Of course, if California does not meet the eligibility
requirements, it is not eligible for any funding.

The question comes down to this: whether under the IDEA and
as a matter of contract law, California can, by offering to
renounce or return the portion of the federal grant earmarked for
this particular segment of the population, relieve itself of the
legal responsibility to serve that population. We believe that
there is a good argument that it cannot but prevailing in
federal court will be dlfficult
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THE WHITE HOUSE
' WASHINGTON

M ; . | Ao =T BYR ‘.7‘!'1
20ch 25, 1997 1y pRESIIAT HAS SETH
' aniaqM
SIDENT:

This memo lists names that a) White House staff will suggest
to serve on the Board of Directors and the five Task Forces for
the upcoming Service Summit in Philadelphia, and b) those
names already proposed by the organizers of the Summit.

While Counsel advises that you cannot appoint people to these '
entities, the White House is-able to suggest names for ' |
consideration. : _ ' ' ‘

Before making our suggestions, Sylvia, Bruce Reed and Steve i
Silverman are interested to see if you have any thoughts about i
the names. e

It is possible that the organizers may announce these names ' é
tomorrow. S l
' : copi ed . |
‘ - . . Matthews ?
. Phil Capl
el peed
( &(( - Silvermoun

Sovrfor
AN

4
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THE WHITE HOUSE
WASHINGTON .

March 24, 1997 N
T | | THE Pszmzm HAS SEER
MEMORANDUM FOR THE PRES]DENT | o did g

" THROUGH: SYLVIA MATHEW

"FROM.:. BRUCE REED@ I
STEVE SILVERMA
STEFANIE SANFORD5)

SUBJECT: Names for Consideration for Service Summit I.nvolve.ment

As you know, planning for the Presidents” Summit for America’s Future is well underway. The
goals of the summit will be implemented by a 501(c)3 corporation known as “The Partnership”
and five advisory task forces, reflecting the five key objectives of the summit: Mentoring, Safe
Spaces, Health, Marketable Skills and Youth Service. White House Counsel advises that while
you cannot appoint people to the board of directors or the task forces it is approprlate to:

" suggest names for consideration for these entities.

- Attached for your review are names collected from numerous White House sources for the
Partnership to consider. We will forward suggested names in an appropriate manner.

Documents attached:

«  Alistof suggeSted names for potential board membership;
. A summary chart of White House recommendations by task force;
. Task force rosters, divided into two parts -- the names with bullets are those

already elected by Summit organizers outside the White House names without
are those to be suggested by the White House.

cc:  ERSKINE BOWLES
KITTY HIGGINS
. DAWN CHIRWA
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Bob Goodwin, President, Points of Light Foundation

- Billy Shore, President, Share our Strength

Bill Millikin, President, Communities in Schools

.

-




TO: | "Bruce Reed
- Elena Kagan »
Steve Silverman

FROM: 'Diana Forpun@S{‘/ '

'DATE: February 28, 1997

'Attached is a scary paper I just got from the Corporatlon, with lots of names attached to task
forces. Iam trying to find out how far along in the process these names are, but I will yell at them
if they are anything other than the Corporation’s own ideas.
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. TRGsabeth Moss Kanter, Harvar
- Tim Shriver, Special Olympics

Yice Chairs

Alan Khazei, Cily Year
Shirley Sagawa .

Phillip Wu, AmeriCorps Alum

d Business SEhool

003

PROPOSED TASK FORCE FOR GOAL 5
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PS5 Release would disclose confidential advice between the President information [(b)(4) of the FOIA]
and his advisors, or between such advisors [a)(5) of the PRA] b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of personal privacy [(b)(6) of the FOIA]
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RR. Document will be reviewed upon request.
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MEMORANDUM FOR THE PRYSIDENT {(Db LQQ%SA W\‘ﬁ;\:m

FROM: - SYLVIA MATH RUCE REED AND STEVE SIL g

| G MO W‘X
SUBJECT: National Service Summit ~— %
Attached is a memo from Benjamin Barber on the National Service Summit. In stro Ben &b\m :

articulates his concern about ensuring that the concept of service (not simply volunteerism) is
preserved in the Summit. He also expresses that we need to build up Americorps and the concept——\<'
of servrce in the time leadmg up to the Sumnut We agree with Ben on these objectives. %

We recently sent'a memo (which is attached) to Erskme Bowles outllmng some of the steps we are -
taking to ensure that service and your signature program Americorps are an anchor of the summit.
Since then, a few other steps have taken place which are summanzed below. Please let us know if
you have other thoughts.

Establishing a Summit declslon-makmg process where the WH is mvolved

i Erskme has called General Powell and set up a' meetmg during the week of March 10 with

~ stand and establish an inclusive process for decision making. In this meeting, Erskine will

R%\J ‘him, Ray Chambers, Harris Wofford, the Summit’s CEO and others to discuss where we

\ Otfqv\ discuss: 1) the substance of the Summit; 2) message and communications; 3) attendance;

-

4) principal participation; 5) logistics; and 6) post summit follow-up.

. We areestablishmg a working group which will hold conference calls twice a week where

decisions are made. Steve Silverman and Diana Fortuna, who works with Bruce, will
~ participate on the calls for the WH. v

Staying on top of the Summit within the Administration.

. Bruce and Steve call weekly interzigency meetings where they track the process of the
Administration efforts on the Summit. :

e Bruce also calls a WH interdepartmental meetirrg where he and Steve ensure that WH

processes are fully integrated, and we act on ideas. For example, Communications
participates in the meeting so that we can focus on the message of your pre-Summit events.
Also at this meeting, Marcia posts us on Mayor Rendell and the Philadelphia front, as well
as the participation of state and locals. The First Lady’s office participates as well.
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. Steve is establishing a relationship with the CEO of the Surnnut Stuart Shaplro much like
\\\\_d // he did w1th the people from the Atlanta Mayor’s office during the Olymplcs :

. WH meetings are being held with Leslie'Dach and Michael Deaver who were hlred to
handle the commumcatlons effort.

This week, General Powell may announce a series of task forces that will follow up' on the
work of the Summit. We are working to ensure that the membership of the task forces -
reflects your priorities. :

_Planning Pre-Summit investment of Principals’ Time.

. We are gathering event ideas for you and the other principals as a lead up to the Summit.
These ideas include events that are not time intensive, such as greeting Americorps
wm%mps. We hope to present these ideas to you
SOO0n. ' _ - : o

Staffing Americorps.

. In a related matter, Bob Nash, Bruce and Sylv1a Mathews are workmg with Harris Wofford

cc: . Erskine Bowles
Rahm Emanuel
John Podesta
Vicki Radd
Doug Sosnik
attachment

2 CLINTON LIBRARY PHOTOCOPY




(I BRI

" Record Type:: Record

To: Bruce N. Reed/OPD/EOP, Eiena Kagan/OPD/EOP»
cc: '

Subject Latest from Silverman to Sylvia on summit FYI

Not sure if you're mterested in all thls detall but since it's to Sylvia...
---------------------- Forwarded by Diana Fortuna/OPD/EOP on 03/10/97 11:17 AM -----------------—'---—-—_—7-

Record Type: - Record

To: Sylvna M. Mathews/WHO/EOP

cc: Diana Fortuna/OPD/EOP Katherine, Hubbard/WHO/EOP
" Subject: Summit

- Let's catch up tomorrow, if you'd like on service summit.

I Just talked to Powell's guy, Col. Smolin, re: next week. Meeting is set for Thursday 11 am
here in Roos. Room. Carole Parmalee and | spoke earlier. Harris: not available that day, but we
should still go forward. Henry is all set. Should we brief Erskine Wednesday?

1. Smolin and Stuart are amendable to weekly Thursday meetings at'the staff level. Also,
a'rhenable to weekly Tuesday conference calls at staff 'I_eve|. Maybe 1-2 PoweII-Cisneros-Bowles
meetings before the summit.

.. Diana, Eli, Bibb and | met to review communications/scheduling options. We will work up
a plan by early next week with ideas for the lead-up and the Summit itself, share with Eli and then

V. Key Issue: Staffing. We think that we should:

A) have several Administration people working at the Summit with Stuart. These could be agency
people "on assignment” {I think that's the right personnel term) or detailed. This would help us be
as helpful as possible to the organizers (among other reasons).

B) have Henry request to have 1-2 people at the Summit. Powell has done all the hiring at this
point. Henry should have someone/two inside.

C) have several detailees or assignees (or whatever the right personnel term |s) go over to
Americorp from the- Administration. They need help over there. It must be very overwheming.
Constituencies, commitments, press, logistics, et al. How does this. sound?

Let's talk tomorrow, if you'd like. Just call or page.

Nere
. CLINTON LIBRARY PHOTOC{OPY



THE WHITE HOUSE
WASHINGTON

January 22, 1997 .

' MEMORANDUM FOR THE PRESIDENT

.FROM: Bruce Reed

SUBJECT: o _§ummit on Service

Before we agree to hold a White House event to announce the Philadelphia summit on
citizen service, you should review the attached memo from Harris Wofford, which spells out what
the summit is designed to accomplish and what will follow from it. Recent developments in
Wofford’s negotiations with Ray Chambers, the co-orgamzer who represents Bush’s interests,
have caused some concern. In particular, concerns have been raised about the long-term effort

_ that will come out of the summit, and Colin Powell’s role in'it. The summit may still be the right

thing to do for the country, but we should go into it with our eyes wide open.

- I. Background

The Wofford memo outlines the basic purpose of the summit -- to raise the profile of
volunteer service -- and its potential benefits to Americorps and to the Administration. He
believes the summit will restore bipartisan support for service, give you another platform to
advance the ethic of service, and produce tangible commitments from corporations and service
organizations to expand their efforts. - :

The structure and content of the summit have changed repeatedly in recent weeks, and
remain under negotiation. Erskine and Wofford had a conference call this moming with Ray
Chambers, who informed us that he intends to raise $100 million for a non-profit to oversee the
summit and follow-up, and that Powell has agreed to be general chairman of the whole enterprise.
Chambers had Bill Bradley in mind as vice-chair, but was open to other names instead. (Erskine
suggested Henry Cisneros). Chambers said that Powell plans to' make service and the follow-up
to the summit the central focus of his life over the next few years. Because the magnitude of the -
effort was news to us (and apparently, to Wofford), Erskine told Chambers that he needed to
think about it before committing to any announcement. '

IL. Options

There is general agreement that the summit, and Powell’s involvement, could be a boost
for the idea of service. The question is whether we can define the summit and Powell’s roleina
way that does not inadvertently hand Powell a well-funded political platform or bless something
that might go on to eclipse Amencorps :
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One option is to downplay our- mvolvement and let Wofford and Chambers announce the
summit themselves, with no guarantee that we’ll participate.- That would reduce press interest in
the event, and let us play it by ear over.the next three months. If the. effort catches on, we could
align ourselves with it, but we would not rush into a project that could eclipse our own efforts.
The risk of this course is that Powell -- and Bush --'might drop out entirely, and make it more
difficult for the summit to succeed in raising the profile of service. The alternate risk is that
Powell and Bush might go forward without us, and get all the credit. V

- A second option is to insist on giving Cisneros a strong, though not necessarily equal, role
in the project (e.g., vice-chair). Cisneros would vigorously protect the Administration’s interests,
~ and together, Powell and Cisneros would send a powerful signal about service as a way to
~ strengthen community.  We could also insist that you and Bush serve as honorary co-chairs, that
the summit be called “The Presidents’ Summit on Service,” and that the CEO of the non-profit be
someoné we can trust. With the right launch, either in a White House event or the State of the
Union, you could make it clear that Powell and Cisneros were both part of a broader,
Administration-backed effort. We might still run the risk that Powell might use this as a launchmg
pad or that this effort would detract attention from Americorps. :

A thrrd, high-risk optron is to play hardball, and insist that Cisneros have an equal role to
- Powell’s. Having an equal counterweight to Powell clearly would serve the Administration’s
interests. If this effort is as ambitious as Chambers makes it sound, and Powell plans to make it
the major focus of his public life, he might decide not to walk away. But Powell no doubt has a
host of other offers to choose from, and Chambers believes he would walk (and Bush might go

with hrm)

The Vice President’s office has no strong preference among these options. Ron Klain says
that from their standpoint, the question is not so much about Powell -- who will be part of the
landscape in any case -- as it is about whether this enterpnse will help Americorps or subsume it.

: If we do proceed with an announcement, we would envision an East Room ceremony

Frrday afternoon, with you, the Vice President, President Bush, Powell, and Cisneros speaking to
an audience of service enthusiasts. Bush is available Friday, but would also be willing to
reschedule for another day.
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Withdrawal/Redaction Sheet
| - Clinton Library -

DOCUMENT NO. SUBJECT/TITLE ' DATE RESTRICTION
AND TYPE : : : : :
001. email Beverly J. Barnes to Richard Socarides re: Candidates for Race 01121998 P2,0(6) (20

Tnitiative Communications Director [partial] .(1 page)

COLLECTION: ‘
Clinton Presidential Records
Automated Records Management System [Email]
OPD ([Kagan])
OA/Box Number: 250000

FOLDER TITLE:
[01/10/1998 - 01/12/1998]

2009-1006-F

¢h201
RESTRICTION CODES
Presidential Records Act - |44 U.S.C, 2204(a)] Freedom of Information Act - |§ U.S.C. 552(b)|
P1 National Security Classified Information [(a)(1) of the PRA] b(1) National security classified information [(b)(1) of the FOIA]
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)(3) of the PRA| an agency {(b)(2) of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would violate a Federal statute [(b)(3) of the FOIA]
financial information [(a)(4) of the PRA] b(4) Release would disclose trade secrets or confidential or financial
PS Release would disclose confidential advice between the President information [(b)(4) of the FOIA]
and his advisors, or between such advisors [a)(5) of the PRA] b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of personal privacy |(b)(6) of the FOIA]
personal privacy [(a)(6) of the PRA] b(7) Release would disclose information compiled for law enforcement
. purposes [(b)(7) of the FOIA}
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
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PRM. Personal record misfile defined in accordance with 44 U.S.C, b(9) Release would disclose geological or geophysical information
2201(3). concerning wells [(b)(9) of the FOIA]

RR. Document will be reviewed upon request.




. ARMS Email System

READ : UNKNOWN |

Michelle Crisci ( CN=Michelle Crisci/OU=WHO/O=EOP [ WHO ] )
READ : UNKNOWN :

Sara M. Latham ( CN=Sara M. Latham/QU=WHO/O=EQP [ WHO ] )
READ : UNKNOWN

TEXT:

Please let us know if any of you have any additional thoughts or comments
on the list that follows.

---------------------- Forwarded by Richard Socarldes/WHO/EOP on 01/12/98

Beverly J. Barnes
01/12/98 10:31:11 AM

Record Type: Record

To: Richard Socarides/WHO/EOP
cc: ' S , .
Subject: Candidates for Race Initiative Communications Director

ollow1ng is a list of names that have been suggested to us for thlS
position.. We will start contacting these people later today 'in hopes of
interviewing this week. ‘

Please let me know if you have any thoughts about any ‘'0f these candldates'
or if you have other names to suggest. Our goal 15 finish the flrst round
of interviews by Friday. Thanks for your help.

CLINTON LIBRARY PHOTOCOPY



Withdrawal/Redaction Sheet
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION

AND TYPE
001. email Richard Socarides to Thurgood Marshall Jr, et al; RE: Candidates for 01/12/1998 P2, 5(6) “@ 5] ‘+

Race Initiative Communications Director (partial) (1 page)

COLLECTION: -
Clinton Presidential Records
Automated Records Management System [Email]
WHO ([Kagan])
OA/Box Number: 500000

FOLDER TITLE:
[01/09/1998 - 01/13/1998]

2009-1006-F
dbl1576
RESTRICTION CODES
Presidential Records Act - [44 U.S.C. 2204(a)) : Freedom of Information Act - |5 U.S.C. 552(b)]
P1 National Security Classified Information |(a)(1) of the PRA| b(1) National security classified information [(b)(1) of the FOIA]
P2 Relating to the appointment to Federal office [(a)(2) of the PRA| b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute |[(a)(3) of the PRA] an agency [(b)(2) of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or .b(3) Release would violate a Federal statute [(b)(3) of the FOIA)
financial information [(a)(4) of the PRA| b(4) Release would disclose trade secrets or confidential or financial
P5 Release would disclose confidential advice between the President information [(b)(4) of the FOIA]
and his advisors, or between such advisors [a)(5) of the PRA| b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of personal privacy |(b)(6) of the FOIA]
personal privacy |(a)(6) of the PRA] b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA| .
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift. financial institutions |(b)(8) of the FOIA|
PRM. Personal record misfile defined in accordance with 44 U.S.C. ’ b(9) Release would disclose geological or geophysical information
2201(3). concerning wells [(b)(9) of the FOIA]

RR. Document will be reviewed upon request.




ARMS Email System ' - ' Page 2 of 2

READ : UNKNOWN

Michelle Crisci ( CN=Michelle Crisci/OU=WHO/O=EQP [ WHO ] )}
READ : UNKNOWN '

Sara M. Latham ( CN=Sara M. Latham/QU=WHO/O=EOP { WHO ] )
READ ; UNKNOWN

TEXT: , .
Please let us know if any of you have any additional thoughts or comments
on the list that follows. ' '

Beverly J. Barnes
01/12/98 10:31:11 AM

Record Type: Record .

To: Richard Socarides/WHO/EOP

cc: .
Subject: Candidates for Race Initiative Communications Director

Following is a list of names that have been suggested to us for this
position. We will start contacting these people later today in hopes of
interviewing this week. :

Please let me know if you have any thoughts about any of these candidates
or if you have other names to suggest. Our goal is finish tHe first round
of interviews by Friday. Thanks for your help.

C_LINTON LIBRARY PHOTOCOPY




