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: Ofﬁce of the Aééocia[e Attorney General
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. . ' S A‘September>li, 1996

'MEMORANDUM 5 | S IR
To: - Lynn Hogan - CLINTON LIBRARY PHOTOCOPY:

Domestic Policy Couneil

. FROM: Joan'Silverstein

Assigtant Associl ttorney General‘

" SUBJECT = :Wellstone/Murray endment to the Personal
'fRespon51blllty and Work Opportunlty ReconC111aulon Act
of 1996 :

'DISCUSSION

‘ "In last week s meetlng on the Wellstone/Murray Amendment to
- the welfare legislation, two possibilities were dlscussed '
concernlng the 1mplementatlon of the amendment .

The flrct optlon involved a statement by the PreSLdent to o
the states encouraging them to 1mp1ement the amendment and to §
establish adequate programs to assist the victims of domestic
violence. There was some concern that this option would riot

. satisfy the advocacy groups. However,,lt would pexrmit the
President to speah out 1mmed1ately in support of 1mp1ementaf~3n
of the amendment . | ‘ 5 ST

Should this first . approach be ‘taken, we should consider
following -the President's méssage, with a letter to all governors
reiterating the message ‘and informing them that the federazl
government stands ‘ready to assist with implementation if needed.
This approach has the benefit of glv;ng states wide lat*cudevln

* the 1mplementatlon of the amendment.

Under the Second option, the President would issue a
dlrectlve to the Attorney General and Secretary of Health ano
Human Services’ concerning the amendment.. Four possible =
components to the directive have been identified. The three
components involving HHS were crafted by HHS. - Both the General 3
Counsels' Office at HHS and the Justice Department welfare - ' I
working group agree on the remaining provision on guidance to the o
states involving the two departments. (Further sign off within ' ;
both departments may be necessary as the project progresses) .
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' The possible components to the directive are as follows:

1. Proposed HHS'Requlation on Participation Rates

The Presiderit would direct the Secretary of HHS to: (1) L
. propose regulations providing that: states that  fall belcw the ’ Lo
‘required participation rate will be found to have reasonable RN
cause for failing to comply with the participation rate
: requlrement and will not be penalized if the reason for the low.
‘rate is the number of domestic violence victims exempted from the
work reguirement and if the state has in place adequate programs
to assist victims of domestic v1olence, and (2) to propose any -
otheér regulations necessary to ensure, to the .extent allowed by
law, that the penalty structure under section 409 of the PRWORA
does not operate inadvertently to discourage states from
exercising their option under section 402(a)(7)-of'thc PRWORA
(the Wellstone/Murray . amendment) to screen,videntify and assist
victims of domestlc violence. B

2. HHS and DOJ_Guidance to the States

. The Pre91dent should dlreCt the Attorney General and the

Secretary of HHS to develop guidance to assist the states with

‘the implementation of the amendment. The guidance, which would - ‘ L
be mon-binding, would address such issues as what .standards and L
- procedures should apply when screening for a history of domestic t
violence, and for determining what' is "good . cause" to waive the
‘requirements of the PRWORA. In developlng the guidance, the v i
‘Justice Department and Department of Health and Human Services i
would consult with victims sexvices, women's advocates, law o -
~enforcement, medical profeSSlonalS and- others 1nvolved in

flghtlng domestlc v1olence

3 HHS Technlcal A551stance to the States*

‘The Pre51dent should direct the Secretary of HHS to provide
states technical assistance in developing, as part . of. their -
' Temporary A551stance for Needy Families programs, "standards and
procedures to screen identify, and assist victims of domestic
v1olence S o

4. HHS Studies on Welfare and Domestic Violence

'The President should direct the Secretary of HHS to provide
discretionary funding to study the incidence of violence in the
lives'of welfare recipients; the impact of domestic violence on
welfare program rules and requiréments, and the best asseswmént,
referral and delivery models to improve SaTety and self- ’
sufficiency for welfare rec1p1ents who are victims of domestic SR T

violence. . _ - , ‘ i
211 four of the possible‘compOnentsAneed'hot be included in
the directive. It is the Justice. Department view that it may be

;
imprudent at this time to include the first component in the

 CLINTON LIBRARY PHOTOCOPY
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directive. The directive would alsc restate the President's
commitment to welfare reform. In addition, the directive should
not 1limit the agencies in any way as they take other steps in
inplementing PRWORA. - ' . T o

~'CLINTON LIBRARY PHOTOCOPY
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‘TO: Executive.AgenCy civil Rights Officers

FROM: ° Bill Lann Lee .- =
.. Acting Assistant Attorney General.
Civil Rights Division a

SUBJECT: Policy Guidance Document: Enforcement of Title VI of
" the Civil Rights Act of 1964 § Discrimination Against
National Origin Minority Group Individuals Who Have.

Limited English Proficiency :

o This policy directive concerning the enforcement of Title VI
of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d, et seq., is

" being issued pursuant to the authority granted by Executive Order
No. 12250 and Department of Justice regulations. It addresses
the application to recipients of Federal financial assistance of
Title VI's prohibition on national origin ‘discrimination when
information is provided only in English to limited-English-
proficient persons. : ' '

It is .well established that a Federal aid recipient's
failure to assure that people who do not speak English
nonetheless can effectively participate in and benefit from
programs and activities constitutes discrimination prohibited by
Title VI.- In order to assist Federal fund-granting agencies to
ensure that their assistance recipients are complying with their
responsibilities in this important regard, this policy directive
addresses the appropriate standards by which to judge compliance.
‘It is expected that each-agency will utilize the standards set:
forth in this Policy Guidance Document to develop. specific
criteria applicable to its own programs and activities.

42 U.S.C. §.2000d-1 note.

28 C.F.R. § 0.51.
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" Background

‘ Title VI of the Civil Rights Act of 1964 prohibits
.recipients of Federal financial assistance from discriminating
_.against .or otherwise excludlng individuals on the basis of race,

color, or national origin in any of their. act1v1t1es Section
601 of Tltle VI, 42 U.8.C. § 2000d provides: R

No person in the United States shall on the ground of
race, color, or national origin, be excluded from
-participation in, be denied the benefits of, or be
‘subjected to discrimination under any program or
act1v1ty rece1v1ng Federal financial a551stance

The term "program or act1v1ty" is broadly deflned 42 U.S.C.
§ 2000d-4a. : :

Con81stent with the model Tltle VI regulatlons drafted by a
Presidential taskforce in 1964, virtually every executive agency -
has promulgated regulations to implement Title VI that prohibit
recipients. from '"restrict[ing]l an individual in any way in the
enjoyment'of any advantage or privilege enjoyed by others
receiving any service, financial aid, or other benefit under the
program" and "utiliz[ing] criteria or methods of admlnlstratlon
which have the effect ‘of subjecting individuals to
discrimination” or have "the effect of defeating or substantially

d'vlmpalrlng accompllshment of the objectives of the program as

respect individuals of a partlcular race, color, or national .
orlgln e : s

. In LM_ngths 414 U.S. 563 (1974), the Supreme Court
_interpreted these provisions to find that a fund recipient had an
obligation to ensure that language barriers were not .excluding-
limited-English proficient (LEP) persons from receiving the
services available to similarly-situated perscons who spoke
English. Lau involved a group .of students of Chinese- origin who -
did not speak English to whom the re01p1ent provided the same
'services -- an education provided solely in English -- that it
- provided students who did speak English. The Court held that
Tltle VI was violated under these circumstances, holding that
“[{i]lt seems obvious that the Chinese-speaking minority receive
fewer benefits than the English-speaking majority from
respondents' school system which denies them a meaningful
opportunity to participate in the educational program. -- all
earmarks of the discrimination banned by# the Title VI
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regulatlons In the past 25 years, courts routlnely have applled
‘Lau both 1ns1de and outside the educatlon context.

Link. Bet . 1 Ooriain 1T |
, "A vast majority of people who live in the United States
speak and read English sufficiently to- fnnction in day-to-day -
life without .any special language assistance. Thus, for these
people the use by State and local governments and private ..

entities .only of English in federally assisted programs and
activities poses no obstacle to full part1c1patlon in these

- programs and activities.

Not surprisingly,_the small minority who are of limited
"English proficiency is composed primarily of persons born in
foreign countries (with a small residual of .the sons and
daughters of 1mm1grants and some Native Americans) . Despite
efforts to gain proficiency in English, their English language
proficiency may be limited for some time. Unless steps are taken
"to respond to this difficulty, people who do not speak and/or -
read English may be effectively denied access to- the benefits and
services for which they are otherwise qualified, and which their
tax money, just like that of people who do speak English,
supports. ' _ o o : ‘

‘Many recipients of Federal financial assistance recognize

 that the failure to provide language  assistance to such persons

can have the effect of preventing them from participating in
federally assisted programs-and activities,; and thus may deny
them needed access to services and benefits en]oyed by other
Americans. Often, the fallure of ‘a recipient to remove. language

414 U.S. at 568. Congress manifested its approval‘of Lau

. by enacting provisions in the Education Amendments of 1974, Pub.

" L. No. 93-380, §§ 105, 204, 88 Stat. 503-512, 515, which prov1ded_
~funds to assist: school dlStrlCtS in prov1d1ng blllngual education
. to comply with Title VI and its regulatlons as interpreted in-

. Lau. " See also 20 U.S.C. § 7402(a) (15) (#the Federal Government,
as exemplified by title VI of the Civil nghts Act of 1964 * * *,
has a special and continuing obligation to ensure that States and
local school districts take -appropriate action to provide equal
educational opportunltles to children and youth of limited

-~ English prof1c1encyp)

 “See, e.g., Sandoval v. Hagan, 7 F. Supp. 2d 1234'(M.D4,
: Ala. 1998); Pabon v. Levine, 70 F.R!D. 674:(S.D.N.Y. 1976) ;
. Mendoza v. Lavine, 412 F. Supp. 1105 (S.D.N.Y. 1976). ‘
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barriers is attributable to nothing more than 1gnorance of the
fact that some members of the community are unable to communicate
in Engllsh to a general attachment to the status quo, or a lack
‘of awareness of their obligation to address this situation. 1In .
some cases, however, the failure to address language barriers may
not be simply an oversight, but rather may be attributable, at
least in part, to invidious discrimination on' the basis. of ' _
"national origin and race. While there is not always a one-to-one
relatlonshlp between the language one speaks and oneée's national
origin, often,language ‘does serve as an identifier not only of
one's national origin, but also that one may be new to this
‘country. The same sort of prejudice and xenophobla that may be

at the root of discrimination against persons from other nations’
may be invoked when a person speaks the language of another
nation. Indeed, the Supreme Court has recognized that many times
reactions to persons speaking languages other than Engllsh is
”11nked to invidious discrimination.

Language elicits'a response from others, ranging from
admiration and respect, to distance and alienation,>to
ridicule and scorn. Reactions of the latter type all too
often result from or initiate racial hostility. . . . It
may well be, for certain ethnic groups and in some ' :
 communities, that proficiency in a particular language, like
skin color, should be . .treated as a° surrogate for race under
an equal protection analy31s

"Title VI itself prohlblts only intentional discrimination on
- the basis of- ‘national origin. But Congress intended that the
agencies charged with promulgating regulations to effectuate
Title VI would have authority to extend the prohibition to. those
‘actions and inactions with the greatest potential to be rooted in

A close relationship often exists between language and
national origin . minority group status. As the Supreme Court
observed, "[l]language permits an individual to express both:a .

- personal identity and membership in a community, and those who
share a common language may interact in ways more intimate than
‘those without this bond. Hernandez v. New York, 500 U. S. 352 370,

(1991) (plurality opinion).

Hernandez v. New York, 500 U.S. 352, 371 (1991) (plurality
opinion) ... ‘ : ' ' :

Alexander v. Choate, 469 U.S. 387, 293 (1985).
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‘invidious discrimination. Time and again in the legislative
“history of Title VI are references to the provision's broader
prophylactic purposes ¥ not just to prohibit discrimination, but
to ‘"prevent," "preclude," "end," or "get away from"
discrimination; to "insure" or "make sure" that’ dlscrlmlnatlon
does not occur; to avoid the use of funds to “perpetuate" or
"cause" discrimination; and to prevent the use of funds in a way
that has the. effect of excluding persons, or denying them
benefits, based on their race, color, or national origin. For
"this reason, the Supreme Court has consistently held that agency
regulations prohibiting dlscrlmlnatory effects are valld

Because the effect of a language barrler on an LEP person is
the same regardless of  the intent of the fund recipient, the
‘Department of -Justice adheres to the Supreme Court's '
determination in Lau that the failure to take reasonable steps to
provide "meanlngful opportunlty" for LEP individuals to
-partidipate in a recipient's programs and activities violates a
recipient's obligations under Title VI and its regulations.

u  M"'- E ] :“ “‘

The holding of Lau is that recipients must’ take reasonable
- steps to provide "meaningful" access to the information and

services they provide. What constitutes reasonable steps to meet. . -

this obligation will be contingent on a number of factors,
including the size of the populatlon that is being denied access,
~and the nature of the program. This analysis requires a fact-
intensive inquiry into the actual- effects of the rec1p1ent'
actlons and 1nactlons on LEP persons

Id. at 293-294.

See, .e.g., Civil Rights: Hearings before the House Comm. On

the TJudiciary, -88th Cong., 1lst Sess. . 2683-2684, 2774 (1963);

1V ' : ‘Heari : ( , 88th
Cong., 2d Sess.f94, 321, 330, 336, 343, 346-348, 422 (1964);
:. -] En ] | _ ]HaE:ESijDt'S Erogram 3963. Heatjngs beere tbe
Sepnate Comm. on the Judiciary, 88th Cong.,.1lst Sess. 328, 330, :
397-403, 413 (1963); 110 Cong. Rec. 1519-1520, 1527-1528 (Rep.
Celler), 1542 (Rep. Lindsay), 1599 (Rep. Minish), 1613 (Rep.
Celler), 1629 (Rep. Halpern), 1677 ‘(Rep. Celler), 2595 (Rep.
Donahue), 6562 (Sen..Kuchel), .7065. '

Alexander v. Choate, 469 U.S. at 293-294.
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One important factor in determining the reasonableness of
these steps is the number of péople who will be excluded from the
program -or activity unless the language barriers are lessened.
What may be reasonable steps for a rec1pient who serves one LEP
‘person a year will be ‘different than what is reasonable for a
recipient that serves several LEP persons a day. For this
reason, the Department of Justice has imposed a higher burden on.
recipients who served a significant number of LEP persons, or
where a significant proportion of the population consists of
persons not profiCient in English ‘

1) Recipients often communicate with the public in writing,
either on paper and over the Internet. Writteh translations are
a highly effective way of communicating with large numbers of
‘people who do not speak or read English. To assist executive -
agencies in defining the circumstances in which Federal aid
recipients must provide written language assistance, the
Department of Justic¢e, shortly after Lau, specified the standard
to be used (28 C.F.R. § 42.405(4d) (1)) : _ : :

' Where a significant number or proportion of the population
eligible to be served or likely'to be directly affected by a
federally assisted program (e.g., affected by relocation)
-needs service or information in a language other than
English in order effectively to be informed of or to’
participate in the program, the rec1p1ent shall take
reasonable steps, considering.the scope of the program'and
the size and concentration of such population, to provide
information in appropriate languages to such persons. -This
requirement applies with regard to written material of the
type which is ordinarily distributed to the public :

This Coordination Regulation grew out of the Supreme Court
decision in Lau, where the Court found it significant that 1,800 -
non-English speaking students had been precluded from effectively
participating in the federally assisted school program because

. This provisien is contained in the Department's regulation
entitled "Coordination of Enforcément of Non-discrimination’ in
Federally Assisted Programs," 28 C.F.R. Subpt. F (hereinafter.
"Coordination Regulation"), issued in 1976 which, by its terms,
"govern({s] the respective obligations of Federal agencies .

. regarding.enforcement of title VI."™ 28 C.F.R. § 42.401. It -
“expands upon the basic prohibitions on discriminatory conduct
first set forth in the model Title VI regulations and then
‘incorporated in each agency's Title VI regulations, in particular

‘the prohibitions cited by the Supreme Court in Lau.
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language assistance was not provided; those 1,800 students
represented less than two percent. of the school district's total -
student population As Justice Blackmun underlined in his
concurring opinion in Lau (joined by Chief Justice Burger) that
was "a very substantial group" -and a different question would be .
- presented only where there were "very few" 11m1ted English-
proficient individuals or just one. In our view, then, the
"significant number or proportion" test. is meant to include all
programs and activities where more than relatively few 11m1ted<

o English-proficient individuals are "eligible to be served or

. likely to be directly affected," or where limited-English-
proficient individuals constitute more than a slight percentage
of thdse'"eligible to be serVed or_likely‘to be directly

The San Franc1sco school dlStrlCt had approx1mately 100,000
students at that tlme, according to the opinion of the court of- -
appeals in Lau. - 483 F. 2d 791 793 (9th Cir. 1973)

414 U.S. at 572,

Our conclusion as to the meaning of "significant number or
proportion" is buttressed by the approach taken by the Department
.of Agriculture in implementing the Food Stamp Act of 1977. 7
U.S.C. §.2020(e) (1) & (2). .The Act requires States to provide
written and oral language assistance in areas where "a
substantial number of members of low-income households speak a
language other than English." The Agriculture Department has.
interpreted "substantial number" generally Lo mean any amount
more than a relatlvely few :

. 'Specifically, the Agriculture-DepartmentArequires that both
bilingual written materials and bilingual staff or interpreters
be provided as follows: in food stamp'certificatiOn offices '
serving an area with about 100 or more low-income households in
which a language other than English is spoken and there is no
adult fluent 'in English; and, in areas with fewer than- 100
low-income households, if a majority'of the low-income households
consist of persons who speak a language other than English and
the household includes no adult fluent in English, In addition,
written bilingual materials on program informational activities
must be provided outside certification offices as follows: in
areas with small low-income populations (less than 2,000

. low-income households) if there are about 100 or more low-income
households in which a language other than English is spoken and
there is no adult fluent in English; and, in areas with larger
low- income'populations}~if about five percent or more of the
Jlow-income households con51st of non- Engllsh speakers 7 C.F.R.
-8 272, 4(b) o
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affectéd

2) A rec1p1ent's obligation to prov1de meanlngful
opportunity is not limited to written translation. . Although the
Coordination Regulation addresses regquirements for provision of
written language assistance, the experience of .agencies in
carrying out their Title VI compliance activities has been that
‘oral communication between recipients and program beneficiaries
often is an integral part of the exchange of information. Thus,
recipients that limit 1anguage assistance only to the prov151on
of written materials may not be allowing limited-English-
prof1c1ent persons»”effectlvely to be 1nformed of or. to
participate in the program."

' For example, a federally assisted health-care provider would
face substantial problems in providing medical care to limited-
English-proficient ‘patients i1f the provider were unable to
. understand the patients' oral description of their symptoms and
could not.orally communicate the course of treatment being
recommended. Similarly, a federally a551sted law enforcement
agency would face substantial problems in providing protection
and service to a community that includes individuals who are
limited-English-proficient .if the agency were not able to
communicate- orally with these citizens. In such cases,
"meanlngful opportunity" to benefit from the service requlres the
recipient to take steps to. assure that translatlon serv1ces are

-promptly available.

3) - For those who do not serve a LEP population of
"significant number oxr proportion," the general obligation to-
. take reasonable steps to provide meanlngful opportunity still
applies. While there is no justification for these recipients to.
choose not to provide. any language assistance at all, each
recipient's responsibilities generally are defined on a flexible

' . case-by-case basis taking into ‘account the nature and scope of

the federally assisted program, and the size, concentration, and

- other characteristics of the limited- Engllsh proficient

‘population. In other words, both the needs of the limited-
English-proficient population and the needs of the recipient in

Title VI does not require recipients to remove language
barriers when'English'is an essential aspect of the program (such
- as prov1d1ng civil serxvice examinations in English when the job
requires person to communicate in English, see Erontera v. .

" Sindell, 522 F.2d 1215 (6th Cir. 1975)), or there is another
"substantial legitimate justlflcatlon for the challenged
practice." Elston v. Talladega County Bd. of Educ., 997 F.2d .
1394, 1407 (11lth Cir. 1993). Similar balancing tests are used in
other nondiscrimination provisions that are concerned with '
effects of an entity's actions. For example, under Title VII of
the Civil Rights Act of 1964, employers need not cease practices
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'conducting its prograh'or‘ectivity are taken iﬁto account.

The appropriate mix of written and oral language assistance
also is judged according to this rule of reasonableness. Thus,
instead of translating all written materials, a recipient may
meet its Obligation by making available oral assistance, or by
commissioning translations on request.. For example, whether a
particular form or instruction has to be in a language other than
"English may depend on whether it is expected that the form be '
filled out #on the spot, E or -whether it may be returned at. a
later time or by mail, thus allowing the individual to seek his
or her own translatlon services. . In addition, neither Title VI
nor its regulatlons requires recipients to provide 1nterpreters

- if none are needed, or to translate documents that no members of

the public will read. . It is the responsibility of Federal
assistance-granting agenc1es in conducting their Title VI
compllance activities, to make more specific judgments by
applylng thelr program expertlse to concrete cases.

As another example, a hOSpltal serving a. 51gn1f1cant non-
Engllsh speaking Vietnamese populatlon needs to provide )
translation services to that population. 1In addition, it needs
to provide a quallty of translation service ‘appropriate for the
‘program, i.e., someone who can interpret the medical terminology
appropriate to the situation. However, this does not mean that a
‘hospital has to have immediately available translation services

that have a d1scr1m1natory effect if they are "consistent with business necessity" and there is
no "alternative employment practice" that is equally effective.

42 U.S.C. '§ 2000e-2(k).  Under Section 504 of the Rehabilitation
Act, 29 U.S.C. § 794, recipients need to prOvide access to
persons with dlsabllltles if such steps do not impose an undue .

burden on -the rec1p1ent Alexander v, Choate, 469 U.S. at 301.

The January 29, 1998, Department of Health and Human :
Services (HHS) Guidance Memorandum entitled j #Title VI Prohibition
Against National Orlgln Discrimination - Persons with Limited-
English Proficiency¥ sets forth factors that should-be considered
in providing oral non-English services. This document can be
found at the HHS website at http://www.hhs. gov/progorg/ocr/
‘lepfinal.htm. They include the size of the LEP population -
eligible for the program in questlon, the setting in which
interpreter services are needed, the availability of staff
members and/or volunteers to provide interpreter services during
its hours of operation, and the proficiency of available staff
members  or volunteers available to provide the needed services.
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for every conceivable language it might encounter, if it hasno reasonto believe it will
encounter such languages on other than an extremely intermittent
basis. .Even in this situation, though, a hospital should have a
procedure to provide such translation services within a '
reasonable .amount of time. Moreover, as written translations are
. only required for material Hordinarily distributed to'the . '
public,¥% likewise recipients are required to provide oral ' .
‘language assistance only with regard to matters within the scope
of ordinary program business. Again, the reasonableness of the
translation services required is going to, be fact-driven.
Moreover, the type of program may be significant. The
obligations of a federally assisted hospital that offers crucial
medical services may differ from those of a federally assisted
'Z0oO oOr theaterw ‘ i '
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'4) Finally, in evaluating whether Title VI requires a

" particular type of bilingual service, it should be remembered

. that other Federal statutes may impose more stringent standards.
For example, the Voting Rights Act, among other things, sets .
forth specific requirements as to when bilingual ballots must be
provided. To the extent that these requirements are more
stringent than those required by Title VI or this guidance, the
requirements of such statutes would be controlling. -
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Washingion, DC 20530-000] : L

February 14, 2000

TO: | Lynn Cutler |

FR: MarkC Van Norman, Dlrcctom
S Office of Tribal Justice _
RE: _Collecﬂon of ch11d support from trxbal casino awards

. " This memorandum bneﬂy sets forth some prelunmary considerations that should be taken
into account when deciding whether the Utited States should require tribal casinos to develop a
mecham5m to deduct overdue ch:ld support obhgatlons from reportab]e awards at tribal casinos.

. The Umted States recognizes that Indlan tnbes are "domestxc dcpendcnt nations™ with
' “inherent sovereign powers over their members and tertitory.” Executive Order No.
13084 Consultatlon and Coordmatlon with Indian Tribal Govemments (May 14, 1998).

~ Itis well-estabhshed that “[t]he Umted States has a- umque legal relatlonsmp with Indisn
- tribal governments.” EO 13084. This “unique” relationship is akin to the relationship
between 2 trustee and beneficiary, pursuant to which the United States “has charged itself
with moral obligations of the highest re5pon51b111ty” toward tribes, Semmole Natmn V.
- United States 316 U S. 286 297 (1942), ' : :

. ‘ThIS gcncral “trust responmbility" ansesi from two primary sources. * First, the United
" States pledged protection to tribes in treaties. Second, the United States engaged in a
~ course of dealing with tribes that left themin a depcndent posmon glvcn rise to 2 moral
. obhga’uon to promote tribal interests.

. This ‘trust responsﬂnhty” includes a federal reSponsﬂnhty to protect “the sovere1gnty of
~ ‘each tribal govemmcn " and to protect tnbal resources. See 25 U.S.C. sec. 3601.

= These pnnc1ples temper United States’ dealmgs thh tribes. Thc Umted States deals with
tribes on a government-to-government basis, based primarily on federal consultation with
tribes when proposed federal actions might affect tribal interests, see EO 13084, and
tribal consent when tribal action might be required to promote a federal interest. Thus,
the federal gov:rnment is cautious not to require tnbcs to administer federal programs
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 unless the tribe mvolved chooses to take on that responsxbﬂlty Th1s is true even in cases
where the federal program is primarily designed to benefit the tribe involved. See,e.0.,
25 U.S.C. sec. 450f (requiring tribal request before responsibility for federal programs

" may be contracted to tribes); id., sec.2503(d) (prOV1d1ng that tr1ba1 adrmmstranou of

 federal schools prograrns is stnctly voluntary”)

e Asin the case with state govemments,' the federal govcmment can, and does, require

tribes to undertake generally applicable minimal administrative burdens to promote
federal interests. See, e.g., 25 U.S.C. sec. 2719(d) (requiring tribal casinos to apply
federal income tax reporting and w1thholdlng laws to tribal casino awards); cf, 26 U.S.C.
sec. 3402(q) (setting forth requircments for withholding from winnings from state
 lotteries). Where more extensive tribal action is necessary, consistent with the trust
- rcsponsﬂ:lhty, the federal government ordmanly offers the tribe a choice to operate the
program with fedetal support or to leave the program operatlon to a federal agency

. : Collectmg overdue child support would potentlally be ‘more burdensome than

withholding federal income tax. At a minimum, it would require tribal casinos to have
- access to the appropriate data base — presumably computerized — and undertake an
, “individualized check for overdue child support each time a payout is made: Consistent
" with the trust relationship, the federal government would ordinarily consult with tribes
_prior to imposing a burden on tribal economic development efforts, even where the -
- b urdeu furthers such laudable purposes as child support enforcement ‘

- CLINTON LIBRARY PHOTOCOPY

U This oolicy of restraint is analogous in purpose to the Tenth Amendment. The Tenth

" Amendment limits the federal government s ability to require states to regulate, unless that

requirement is tied to states’ acceptance of federal funds. See Printz v, United States, 521 U.S. ~

898 (1997) (holding that requiring local officials to conduct background checks on prospective

handgun purchasers violates the Tenth Amendment). While the Tenth Amendment applies, by
its precise terms, only to states, the federal policy of restraint has caused the federal government
to avoid requiring tribes to regulate unless tribes consent to undertake that regulatory obligation..
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PROM:HASRINS,
- U.S. Department of Justice

o Oﬂ'iccoflegwlaﬂve.Aﬁnus

. Februsry 8, 1999

‘ Hnnmable JacobJ Lew

Officc of Management andBudant o

~ Washington, D.C. 20503
_DearM: Lew:.

Tlnams fonhﬁawmmhofﬂ:chpuhnmtof.LsnceonS 331 the ‘Work
Incentives Improveatent Ast of 1999, Otnwmmmmmnmmdmmnmmm iggues raised -

by provisions in the bl (§ 402(b), (d)) expanding the existing provisions for the suspansion af

mddseaunﬂbm:ﬁtsoiwismmmdothwcmﬁnodmmpmmﬂymdiﬁeduuUsc §

02(X)
" Section 402(x) presertly pmndes, tnter i, that monthly social sécurity bensfis shall

nbtbepmdtuapersmforanymnnlhmwtdch'&mhdivi&d“UconﬁmdmaJad prison, oy

other penal institution or correctiomal facility pursuant to bis conviction of an o:5=nse pumshable
bympnmmmfmm&mlyw(ﬁgmﬂmof&ca@nmmwn) 42
U.S.C. § 402(x)(1XAX7). Section 402(b) of the hill would amend that provision by pmv:dmg

_ thist the prison confinement triggering suspension of benefits need no longer be besad vpoy an
- offenss punishgble by imprisonment for more fpun vno year. Under thia nmendment, prisou or

juil confinament will trigget suspension of banefits when confinement is based upon conviction

o ofmy cﬁm.maloﬁ'ensc (‘mcludmg Eatemmpla confinepent in jail ﬁ:rammdemmm)

, Sactmn 402(x)'s cmenr provisions for suspcnmn of benafits during pcnods of
confivement bascd on conviction for felony offknsss have buon cballeaged on & varloty of

" comstimtional grounds, including clatms that stich suspension violates the due process (including
its equal protection component) and ex post facto clauses of the Constitution. However, 83 we
© are aware, all such copstitutionsl challenges have been tejected by thacoutts, See, . -

 Butler v, Apfel. 144 F.3d 622 (9% Cir. 1998); Davis v, Bowen, 825 F.2d 799 (4% Cir. 1931),

Wilsy v, Bowen, 824 F.2d 1120 (D.C. Cir, 1987); Andular v Bowen, 802 F.2d 404 (11"*
msmw 766 F.Zd 383 (8" Cir. 1985). |

Bccuu.-.te section 402(b) ofﬁn bill wduld aubmtidly expand the class of pﬁmom whose '

~ confincrments wozﬂdaubjeazhemhmnpansimafbemﬁts,nahmﬂdbcanhc«.pmdthautwﬂl be

subject to further constitutional chalienge on grounds simjlar to those nilkvd raised agaiust

~ sertion 402(x). We believe, however, that the expanded suspension of benefits provision

proposed by section 402(b) is likely to be sustained against constitutional chaﬂcnge oR essenelly 7
the sume grounds citcd by the courts in upholding the corrent suspemsinn provisions of section
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" challenge than the prior law. Sas Casalve
- (D. Del. 1998). o R

Lg22-1098 1212 TO:CRICB - DPC . FROM:EASKING, M

» 402(x) Ind&d,becwsemuonmm)mommfamly dm:abamﬁnw&oeommonthm

dﬂpﬂmhw,wcbdiawnismhuvnlnmblemmuﬂmmmdoﬁ:msmﬁonﬂ B
' » Sacial Security, 998 F. SUPP 451, 416 o

We do have camnunional ooncemsugarding thnpmmions ufsection 402(4) of the bill

(*Continmed Degial of Benefts to Sex Offenders Remaining Confined to Public Institutions
‘Upon Cotopletion of Prison Tetm”), That subsection would expand the cusreat provisiona for
o stmpenmonafbon:ﬁtstoapm%o | | :

. " (iif) immedietely uponcompleuonofconhnmemaaduaibedmdma
-({)pmsmnttnconvioumafamnaloﬁ'ansamelcnmtof\vhlchiiamai
acivity, is confined by court order fu an fustitution st public axpense pursuant-
-toaﬂnﬂlngthattbemdividualhasaxuallydmguompomnoumml :
predamrnrzulmﬂatﬁndmz. T [

Inirla.lly. Ltuspmvisxannppmtommcthmpmnsmsy bewnsunmonaﬂycunﬂmd '

-;pummmwapost-wmc-of-senmnueomotdubasedwldyupon“aﬁndmgthmthemdmduai '
' 1sauxuaﬂydangeroupmnmammlpmdamrmumﬂuﬁndb& Such an acsumption

may be inconsistent with the Supreme Coust’s recent articulation of the permiasible predicates

~ for such confinement in Kapsas v, Hepdricks, 117 8,Ct. 2072 (1997). Thers, the Court hedd that

a noncriminal comumitment statute is sonstitutionally sustainable if' it conples proof of -
dangerousness 10 public health and safety with proof of catisal conditions such as mental illness,

B mental shnormality, or other volitiona!l impatment reovering the confinse dangerous beyond his

or her coutrol, [ at 2079-81. Sec alsa Heller v. Doe, 509 U.S. 312, 314-15(1993). The
Hendricks opinion alse expressly stated that “{a] finding of dangeroumess, standing alone, is
ordisurily 8ot a sufficieut ground upon which to justify indefinite involuntary commitment.” 117

. S.Ct. 2t 2080, We therefors recommend that section 402(d)'s description of the findings upo

which a post-sentence confinement warranting suspension of bunefits may be based be m.odiﬂed
t0 conform to tha standards set forth in Hendrjgkg - a.4., 2 finding that the person is dangerous to
himself oe to others dus to mental {liness, meutal abnunnahty orcﬂmvolluonalzmpmm :

rendesing him, dangm beyondhisconml.

Ourﬂm!mrcomemsrcspocﬂngwcdnnmd)arebasaduponﬂwnmmmmnm

gelectivity of the classification defining the category of post-senfence confinees subject to 3
 suspension. of benefits by this provision. The vaderinclusive and narrowly selective pature of

that classification could gubj=crt the provision to plougible emmmmal challengn on equal

- mmanummMmmds

| If challenged on equal pmtection grounds, this mowsian wou.ld be subject 1o the lowest

lavel of constitutional scrutiny - i.e., it would be upheld if defensible on any “raticnal basis.”
- Ses. .8, Butier v, Apfhl, 144 F, Sdat625 'Ihocuucntpromionsofnlcﬂondma) for
. example, were challcnged on the grounds that there was na retional basis for suspending benefits
A thhrespact w0 fc!ony prisoners while 2ot dofng so ‘with respect 10 misdemeanor prisoners. In

8 the court uph:.ld the provmun onthe zmunds that
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el “[s]uspcndmgbemﬁtaforﬂmdmrtpmodofﬁmzmatttwseconmmdofmwdumwmare
umrccmwdwmnddouﬁlcmhelppcwﬂ:amlvmcycfﬁnwdﬂsecmtymﬁmd& 998

F. Supp at 416

Here, section 402(:1) would draw dc fasto leﬂslaﬂve chsmﬁcatxom @ berween persons.
confined by post-sentence court order related to a criminel offense “an element of which is
sexual asﬁvny. and persons confined by orders related to all other criminal offenses; and (b)
‘batween parsons confined pursuant 1o a finding that the individual is “sexually dangerons™ or 2

to sexual considerations. We beliave courts may find it difficult to find 5 retional basis for this
distinetion, which seems to rendeer the provision underinslusive in its coverage.  Inesmuch as the
legitimate basis for the suspeasion ofbenaﬁmhmpmmtﬂlepaymmfnfbeneﬁhthum -
unnecessary and redimdant because the person’s support is provided at public expense while
cotfined, there seema 5o ratlona! basis to distinguish between persoms coafined by court ordsr -
bosed on sexusl dsmgeronspess ax opposed 1o persons confined by court order based on other

forms aof dangerousness or threat. The distinction appears to be imrelatsd to the legitimate basis

- forthe suspms!on -1 e,, pmtccuun uf the social socurity trust fond against mecessary

‘ L * Further, we believe that this underinclusive class{ﬂumoa cuuld also rende: section 402(d)

: , more vulnemblc to challenge on ex pest facto grounds as well. The absence of a rational

-

. regulatory jusdficadon for the classification of persons subject 1o suspansion of benefits would
lend support to contentions that the provisions {s ¢learly pupitive in intent and thtws, when applicd
on the basis of offenses committed bafore cnaciment of the penalizing provision, viclative of e

‘ox poat facto clause. See Wiley v. Bowien, 824 F2d at 1121 (“By singling out felons for the

' msahx.il'y. Congrese m..kes ons gulte suspicious that its mnent was pmiﬂve"). o

. Thesa consntuuonzl concemms may be substamially addressed, bowever, by modifying
~ section 402(d) to ameliorats the questionable classification. In order to address these conperns
{as well as thors poted above with respect to the standards of Kansas v. Hegdricks), while atthe
same time encompassing persons who are lawfully confinable due to sexus] dangerousness, the
provision could e modified t provide as ﬁaﬂuws, or hnguagc to the samc :Ewt. ,

() unmedlmly upon aompleunn of confirement as dasctlbed in clause
- (1) pursunnt to conviction of a ¢riminal offense, is confined by court order.in an
institution at public expense pursuant to s finding that the individual is dangercus
to others or to hifmself due to mental lllness, mental abnurmahty, or othar volzﬁaml

mwzﬂxmem
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U.S. Department of Justice

‘Ottice of Legislative Affairs

6343 Dup

Office of' the AS.‘SiSMntAtmmcy General © Washingien, D.C. 20530

. February 9, 1299.‘
Honofable Jacab J. Lew
Director - : o

Office of Management and Budget B
Washington, DLC. 20503 o

" Doar Mr. Lew;

This sets forth the commettts of the Department of Justics on S. 331, the “Work

K Incentives Improvement Act of 1999”, Qur comments arc limited to coosiitutional issues raised-

by provisions in the bill (§ 402(b), (d)) expanding the existing provisions for the suspension of .
social securily beriefits of prisomers and other confined persons presently codified at 42 U.S.C. §
402(x). . S A . . ‘

~ Section 402(x) presently provides, inter alia, that monthly social sceurity benefits shall '
not be paid to a person for any month in which that individual “is confined in a jail, prison, or

 uther penal institution or Gorrectional facility pursuant to his conviction of an offense punishable

by imprisonment for more than 1 year (regardless of the actual sentence imposed). . . 42
U.S.C. § 402(x)(1)(A)(). Section 402(b) of the bill would amend that provision by providing - -

.. - that the prison confinement triggering suspénsion of benefily ueed o longer e based upon an
- offense punishable by imprisotmen for more than one year. Under this amendment, prison ot

jail confinement will trigger suspension of benefits when confinement is based upen conviction
of any “criminal offense” (including, for example, confinemant in jail for a misdemesnor). .

Section 402(3:)'3 current provisionﬁ for suspension of benefits during periods of |

- confinement based on conviction for felony offenses have been challenged on'a variety of

constitutional grounds, including claims that such suspension violates the due process (including
its equal protection component) and ex post facto clauses of the Constitution. However, as we
arc aware, all such constitutional challenges have been rejected by the courts, See, ez,

Butler y, Apfel, 144 F.3d 622 (9% Cir: 1998); Davig v, Bowey, 825 F.2d 799 (4" C1r. 1987);

Wilev v, Bowen, 824 F.2d 1120 (D.C. Cir. 1987); Anduiar v. Bowen, 802 F.2d 404 (11" Cir,

. 19%0); Jensen v. Heckler. 766 F.2d 383 (8° Cir, 1985).

" Because section 402(b) of the bill would substantially expand the clags of persons whose ,
confinements would subject then w suspension of benefits, it should be anticipated that it will be

 subject to further constitutional challenge on grounds similar to those raised raised against
- section 4U2(x). We believe, however, that the expanded suspension of benefits provision

preposed by section 402(b) is likely to he snstained against constitutional challenge on cssentially
the same grounds cited by the courts in upholding the current suspension provisions of section -
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402(x). Indeed, because section 402(b) more uniformly denies benefits to thase in prison than
did prior law, we believe it is even less valnerable to cqual protection and other coustitutional

challenge than the prior law. See Qgisalvcm A Co g;m i m:Suclal Securitz, 998 F. bupp 411,416 - |
(D Del. 1998)

-Wedo have oonstxtut:onal concems rcgardmg the provisions of secuon 40 (d) ‘of the bill
(“Continued Denial of Benefits to Sex Offenders Remmmng Confined to Pablic Institutions.
Upon Completion of Prisor Term”). That subsection would expand Ihe current prowsmns tfor ’

_ suspeasion of bencﬁts to a person Who

' (iii) immediately upon completion of confinement as described in clause
(i} pursuant to conviction of a criminaf offense an element of which is sexual
 activity,is confincd by court order iu uu instinstion at public expepse pursuant
~ to a finding that the individual is a sexna]ly dangcrous person or a sexual
predator or a sm:ula: ﬁndmg

- Initially, thJs provision appears to asstuxie that persons may be consutumnally conﬁned

'pursuant to a post-servicc-of-sentence cuurt order based solely upon "a tinding that the jodividual

is 1 sexually dangsrous person o a sexual predator or & similar finding.” Such an assumption

_may be inconsistent withi the Supreme Court’s recent articulation of the permissible predicates

- for such coufi nement in M@k_&, 117 8.Ct. 2072 (1957). There, the Cowt lield that
. anoncriminal commitment statute is constitutionally sustainable if it couples proof of
.- dangerousncss to public health aud safety with proof of causal conditions such as meptal illness,

~ mental abnormality, or other volitional impairment rendering the confinee dangerouns heyand his
" or her control. Id. at 2079-81. See also Heller v. Doe, 509 U.S, 312, 314-15 (1993), The

Hendricks opinion also expressly stated that “[s] Sinding of dnngcrousncss, standing dlone, is
ordinarily not a sufficient ground upon which to justify indefinite involuntary commiment.” 117
8.Ct. at 2080. We therefore recommend that section 402(d)'s description of the findings upon
which a post-sentence confinement wanantmg suspension of benefits may be hased be modified

. _to cottform to the standards set forth in ng_mks - ¢.§., a finding that the person is dangerous to.
himself or 10 others dne to menta] illness, mental. abnormahty, or othr.r volitioual i 1mpmrmcnc
4 renclenng him dangerous bevond his control

Our further conccms respecung section 402(d) are based upon the RATTOWNESS and

- selectivity of the classification dcﬁmng the category of post-sentence confinees subject to

suspension of bf-neﬁts by this provision. ‘The underinclusive and nartowly selective nature of

* that classification could subject the provision to plausxble consnruuona] challenge on equal

protection aud/or ex post facto grmmds

It challenged on equal protccuon grounds, this prowsmn Would be sub_)cct to the lowest
level of constitutional scrutiny — i.e., it would be upheld if defeusible on any “rational basis.”

- See. e.g., Butler v. Apfel, 144 F.3d at 625. The cutrent provisions of section 402(x) for

example, were challenged on the grounds that there was no rational basis for suspending benefits
with respect to felony prisoners while not doing so with respect tn misdemeanor prisoners. In -

Casalvera v. Comm’r of Social Security, the court upheld the provision on the grounds that
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' [s]uspandmg benefits for the short pcnod of tune that thoae convicted of mxsdemeanors are |
incarcerated would do little to help preserve the solvcncy of the social secunty trust funds » 998
E. Supp at4 16. 4

H ere, section 402((1) would draw de facto legislative classxﬁcahons @) bchveen persons

- confined by pnst~sentence court order related to a criminal offense “an element of which is

sexual activity,” and persons confined by orders related to all other criminal offenses; and (b) -

~ between persons confined pursuant to 3 finding that the individual is “sexually dangerous™ or a

* “sexual predator,” and persons confined pursuant 1o findings of dangerousness of threat tnrelated
to sexual considerations. We believe coutts may find it difficult to find a rational basis for this
- distinction, which seems to render the provision underinclusive in its coverage. Inasmuch as the
legitimate basis for the suspension of benefits is to prcvent the payment of benefits that are '
unnecessary and redundant because the person’s support is provided at public expense while
confined, there seems no rational basis to distinguish between persons confined by court order
based on sexual dangerousncss as opposed to persons confined by court order based on other -
forms of dangcrousncss or threat. The distinction appears to be unrelated to the legitimate basis
for the suspension — ie. protcctxon of the soc1a1 secunty trust fund against unnecessary

expenditu.res

Fusther, we believe that this underinclusive classification could also render section 402(d)
more vulnerable to challenge on ex post facto grounds as well. The absence of a rational
~ regulatory justification for the classification ofpcrsons subject to suspension of benefits would
~ lend support to contentions that the provisions is clearly punitive in intent and thus, when applied
" on the basis of offenses committed before enactment of the penalizing provision, violative of the
" ex post facto clause. See Wiley v, v, Bowen, 824 F.2d at 1121 (“By singling out feons for the
‘ dxsabnlny, Congress makes one qum: suspmmus that its intent was puthe ).

_ These constlratlonal conccrns may be substanually addressed, however by modtfymg %
“section 402(d) to ameliotate the questionable classification. In order to address these concerns
(as well a5 thosc noted above with respect to the standards of Kansas v, Hendric ks), while at the . YY’M
same time encompassing persons who are lawfully confinable due to sexual dangerousness, the
provision could be modlﬁed to pmwde as follows, or language to the same cffect \0¢
(1u) immediately upon completxon of confinement as described in clause - /\ﬁ)( ,
(1) pursuant to conviction of a criminal offenss, is confined by court order in an- Y /
instiwtion at public expense pursuant to a finding that the individual is dangerous h e¥
to others or to himself due to mental xuncss, mental abnonnahty, ot other volmonal -
impairment,
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- Thank you for requesting our views. If we can be of firtther nssxstan.ce in thS rnattcr,
- please do not hesitate to contact ﬂus oﬂicc ' '

Sincerely,

Wzoéo’

Dcnms K. Burke "
- Acting Assistant Attorney General
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