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MEMORANDUM FOR ANDREW J. PINCUS 
GENERAL COUNSEL . 

' 
U.S. Depanmem of Ju.srice . · 

Office of Legal Counsel ...... 

Washrngron. D. C. 20.53_0 

May 18.1999 

. DEPARTMENT OF COMMERCE 

Frqro::=l!~::;eneral ·. 
CLINTON LIBRARY: PHOTOCOPY .. 

Re: · The Effect of 8 U.S.C.A. § 1373(a) on the Requirement Set Fonh in 13 U.S.C. § 9(a) 
That Census Officials KSW Covered Census Information Confidential · 

. . . .. 

You have inquired about the relationship between twofede~ statutes. The fu:st 
provision is 13 U.S. C. § 9(a) (West 1994 & Supp. 1999), which sets forth the longstanding 
requirement that census officials must, with cettain express exceptions, keep covered census 
information confidential. The second provision is section 642(a) of the Illegal ~migration 
Reform and Immigrant Responsibility Act of 1996 ("IIR!RA"), Pub. L. No. 104-208, 110 
Stat. 3009-546, 3009-707, ..,hich now appears as 8 U~S.C.A. § 1373(a) (West 1999), and 
which concerns the authority of federal. state, and local government officials and entities ro 
disclose to the Immigtation and Nannalization Service ("INS") iDfonnation regarding an 
individual's citizenship or immigxation starus. You have asked. whether 13 U.S. C. § 9(a) has 
been pani.al.ly repealed by 8 U"S.C~A. § 1373(a).1 We conclude thar it has nor. 

I . 

. It is useful at the ourser to describe the two federal starures that are at issue. We begin 
by describing the.longsr.a.nding confidentiality provision that has been codified as 13 U.S;C. 
§ 9(a). We then descnee rhe recently enacred provision that addresses the disclosure of cei:tain 
information ro the INS that now appciu:s as 8U.S.C.A. § 1373(a). 

Section 9(a) of tide 13 represenrs the most recent codification of a ~t:arutocy 
·confidentiality requirement thn dates back more than a century and tbat bars the disclosure of 
covered census information by census officials. See Baldrige v. Shapiro, 455 U.S. 345, 

. . . . 

' . . 

· 
1 ~ Let~r from A:ldrew I. Pinc:w, General Counsel, Uilii:C'A Suu.cs Depansnt of Commerce, to 

Randolph D. Moss, Acting Assiswu; ft,.ttorney General. Offia: of Le~al Counsel, Unit.c:d Statc:s Departclent of 
Justic.!, Rc:: Effect ofthc: lllc:gal bnm.igl11lion Reform and IJ:ll.Dligrant Respousibilicy Act on tho Coi:.ficientiality of 
C=sus !nfonpation (May 14, 1999) CPiocus f:.eaer"). 
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. . . . . . ' 

356-59 (1982) (reviewrng the history of the requirement); Cen.sus Data Unavailable to 
Women'sBureau of Department of Labor and Individuals, 36 Op. Att'Y Gen. 362, 363-66 
(1930) (same). The core of this requirement has remained essentially u~changed since its 
initial enactment and generally prohibits census officials from disclosing covered information . 

. The provision his been undersr.ood, in the absence of clear exceptions, to impose a broad 
requirement of confidentiality. See Baldrige, 455 U~S. at 359 (holding that lists of addresses 
collected and utilized by. the Bureau of rhe Census are exempt from disClosure by civil 
discovery or under the Freedom of Information Act); United States v. Ber:hlehem Steel Cor:p., 
21 F.R.D. 568, 572 {S.D.N.Y. 1958) (barring disclosure to the Department of Justice); 
Confiqeptial Trearmeni of.Census Records, 40 Op. Att'y. Gen. 326 (1944) (subjecting 
_Archivist to sr.arutory confidentiality requirement:); Census :bar.a Unavailable ro Women's 

;r ·Bureau: of Department of Labor and IndividualS.~ • supra· (barring disclosure of census: 
informadon to the Women's Bureau of the Department of Labor and Individuals). 

At present, the provisjon enumera.res certain cxpres:s exceptions ro rhe confidentiality 
"requirement, the most recent of which were added by tWO amendments that Congress enacted 
in 1997. One of these amendments added a cross-reference to a contemporaneously enacred 
provision that permits certain otherwise prohibited disclosures to be made to the Census 
Monitoring Board .. See Department of Commerce, Justice, and Stat~. the Judiciary and 
Related Agencies Appropriations Acr of 1998, Pub. L. No. 105·119, § 210(k), 111 Stat. 
2471, 2487 (1997) (amending the face of l3 U.S.C. § 9(a)); kl.t_, § 210(e}(3), 111 Stat. at · 
2485 (permirting disclosure to CenSlls Monitoring Board). The other added a cross~ reference 
to a contemporaneously enacted provision that pennirs cenain otherwise prohibited disclosures 
to be made to rhe Depanment of Agriculture for the purpose of facilitating the agriculture 
census. See Census Agriculture Ac[ of 1997, Pub. L. No. 105-113, § 4(a)(l), 111 Stat. 2274, 
2276 (amending the face of 13 U.S.C. § 9(a)); id .• § 2(t), 111 Stat. at 2275 (permitting 
disclosure to the Agriculture Depaitment). 2 

· 

. . ·. The sratutory prohibition against the disclosure of census information now codified as · 
l3 U,S.C. 9 9(a)not only protects rhe personal privacy of persons who respond to the census, 
but also, in doing so, facilitates the admiilistration qf rhe census, which ~he Constitution 
commands 'the fedeta.l government to pedorm every reo years~ See U.S. Canst. an. 1,· § 2, 

· cl. 3. As the Supreme Coun obsetved in Baldrige v. Shapiro, ''[a]lthough Congress has broad . 
power to require individuals to submit responses. an accurate census depends in large pan on . 
public cooperation. To stimulate [bat cooperation Congress has provided assurances that 
information furnished ro the Secretary [of Commerce] by indiViduals is to be treated as 
confidential."' 455 U.S. at354. Not suq)risingly, therefore. federal law provides that census 
officials who violate the terms of the statUtory confidentiality requirement may be subject to 
criininal prosecution for the commission of a felony, and, upon conviction, may face a 

2 Congress ciid not reeaacr the sub~t.a.nd'lte conficienti~ity r~u1~ment icsc:lf, llo\1/c;:vc;:r, io. am~oding the 
provision to inc:ludc: tilese express exceptions. · · 

-2- . 
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maximum prison term .of five years. See 13 U.S.C. § 214 (1994). 

· The text of§ 9(a). piovides: . 

(a) Neither the Secretary, nor any o[her officer or employee of the Depamnem 
of Commerce or bureau or agency thereof, or local goveinrnenr census liaison, 
may; except as provided in section 8 or 16 or chapter 10 of tllls tide or·se.Ction. 
2(t) of the Census of Agriculture Act of 1997 or section 210 of the Depamnems 
of Commerce, Justice, and State, the Judicial)', and RelatOO Agencies 
Appropriations Act, 1998-

.• \'.·r." ~""'''" .• .,(lt_us~ the informa_tion futirished underrh~ provi~io~s of this pqt( f~u::,, .. ,.,~ 
·· · any purpose other than the statistical pu~oses for which it is suppl.iect;' or 

{2) make any publication whereby the data furnished by any particular 
establishment' or individual under this title can be identified; or . 

! 

(3 J pennir an yon~ other rhan the swam· officers and employees of the 
Depanment ot bureau or agency thereof to examine the individual 
repons. 

No department, bureau, agency, officer, or employee of the Goverrunem, 
excepr the Secrer:.aty in carrying out the purposes of this title, shall require, for 
any reason, copies of census repons which have been retained by any such 
establishment or individuaL Copies of census reports which have been so 
retained shall be irri.rnune from legal process, and shall not, without the consent 
of the individual or establislunent concemed, be admined as evidence or used 
for any purpose in any action, suit~ or other judicial or administrative 
proceedillg. 3 · · · 

:...-· .. :.; 

In coritrist to.l3 U.S.C~ § 9(a), section 1373(a) of title 8. entitle4 "Commucication 
between Government agencies and the Iauirigxation and Naturalization Service," is a reeent 
enactment, and there is little in the way of legislative history that illuminates its scope_ 

3 Subsectl~n .(b) sets fortb. 1U1 w:id~tioolll, express c:xception to tlr~:: limited ones that are ci:)nf.aitie4 iu the 
body of subsection (a)-. nus provision is not at issue in this matter: The subsccti6.u provides: 

(b) The provisions of subsecr:iop. (a) of dUs section relating to the cotifidential trelltmep.t of data 
for particular i.ndiviciuals and cs~blishments; shall not apply to the censuses of govertlilll=o.t.s 
pro\lidc::d for by Su~b.apter m cfcha.pt~;r s of this title, nor to interim current d.al4 provide£{ fcir 

· by subchapter [V of chapter 5 of chis title as to the: subjects covered. by ceususes of go'lierumetu.s, 
witli resp~t to ally i!lfonna~ion obtained therefor that is compiled from, or customarily provided 

· lo.; public records. · • 

-3-
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. . . 

Congress adopted the provision in the course of passing IlRIRA. in 199~, well after 
13 TJ. S.C. § 9(a) had been enacted but just prior to the enactment of the recem amendments to 
13 U.S.C. § 9(al described above. The limitation was origimilly set fonh as section 642(a) of 
IIR!RA and is codified as section 1373(a) of title 8. 

The text of§ 1373(a) provides: 

(a) In general 

Notwithstanding any other provisions of Federal, S~te. or lo~allaw, a Federnl, 
State, or local govemmeiu entity or official may not prohlbir, or in any wa.y 
restrict, any government entity or offitfaffro~. sending· to; or receiving from,' 

. the Immigration and Naruralization Service information regarding the · 
citizenship or immigration status, lawful or unlawful, of any individuaL 

Subsection (b) places an additiortallimirarion on attempts to restrict a federal, state, or 
local government "entity" from making certain uses of information regarding the·immigration 
status, lawful or unlawful, of any individual. Subsection (b) provides: 

· (b) Additional authori~y of Go\:'ernrnent entities 
(' 

Notwithst:anding any other provision of Federal, State, ·or local law,· no person 
or agency may prohibit, or in any way resrric::t; a Federal, Stare, or local 
government enricy from doing any of the following with respect to information 
regarding the ~gyation status, lawful or unlawful, of any individual: 

. (I) Sending such information to, or requesting or receiving such 
information from. the Immigration and Natura.l.i.uition Service. 

(2) M.ai.:Otaining such. information. 

(3) Exchanging such information with a.IlY other Federal, State~ or local 
go"ernment entity. 4 

· 

4 Sub~~tion (c) of section 1373 imposes a: duty upon tbe INS to respocd to .certain requests for 
informatioo about rhc: eifi.zet!Sh.ip or iD:llDig:ratiotl sta.rus of i:ldiv1c!uals tl:lat it receives from govertUDencal agc:ncica. · 
Th~t po~xou of the: provxsion xs not <~.t issue here:. It provide:;; 

(c) Obligation to respond tC inquiries 

· The llll.llligratiou and Naturalization Service sWill respond to an mqlliry by ll Fc:dePll, Slate, or 
local govenunenl ageQ.cy, seeking to verify OT ascen:ain the citizenshlp or imm.\gra.tioa staiUS of 

· a.ay i.nd~lfidual ~itbin the juris4iction of the agency for any ptUpose authorized by ]a 'Ill, by 
providing !:he requested verification or statUs information. 
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The question that· we must resolve concerns the relationship be~een these two federal 
statu{es, one of which sets forth a longstanding bar to the disclosure of sensitive information 
by ce~sus officials that may be enforced with criminal penalties, and the oilier of which sets 
.fotth a>limi~tion intended to facilitate the disclosure of cerr.ain information to the INS. · 

We begin with the te.x.t of rhe starute that mighrbe construed to have effected a repeal 
of pnor law. We are mindful in doing so that "repeals by implication are nor favored1 ,; United 
Stares v. Unite4 Continental Tuna Cam-~ 425 U.S. 164. 168 (1976); Morton v. Mancari, 417 
U.S. 535, 551 (1974) ("When two statutes are Q.Pable of c:o~existence, it is theduty ofthe 
courts .• ~,o;.·.·,:.to.:r:egarctea9.h as effectiye"), and that it is "(a] long-smnding maxin.:l.(;!)fs~rulpry,;:c, .. 

. construction that. sci.tutes are enacted in accord wi:h the legislative po!J.cy embodiect in prior . . 

. sr.arutes, and that therefore statUtes dealing with the same subject should be construed 
rogether." . Meniorandt.Jm for Glen :e. Pommerening, ASsistant Anomey General for . 

·Administration, ·from Amonin Scalia, :Assisiant Attorney General, Office of Legal Counsei, 
· Re: Esrablishin~ a Maximum Eng:y Age Lim5r for l.a.w Enforcement Officer Positions in .the 
Department of Justice at 3 (Apr. ·3, 1975). · 

Here, ·by virtue of its more recent enacrmem, and notwithstailding the 1997 . . 
·amendments to 13 lJ.S.C. § 9(a), the potential repealer is 8 U.S.C.A. § '1373(a), the text of. 
·which provides that federal, state, or local governmental "entit[ies]" or "official[s]" may not 
"prohibit, or in any way restrict,'' certain types ofdisclosures to fede.ral, state, or local 
government entities or officials .. In out view, the text of§ l373(a) does not manifest the kind . 
of clear congressional intention that is ordinarily required t:O effect the repeal of a federal 
sia.rute such as 13 (].S.C. § 9(3.). indeed,. if anything, the statutory texr suggests that Congress 
did DOl intend tO repeal existing, federal statutory prohibitions or restrictionS on disclosure. . . 

There would be nothirig impermissible about a federil sl:arute that took the form of a 
repeal of prior federal srarutocy di.Sclosure prohibitions or restrictions. ·The question, here, 
however, is whether 8 U.S.C.A. § 1373(a) is such a federal stawte, and rexmal evidence 
suggests that it is nor. There is a straightforward way in which 8 U.S.C.A, § l373(a) might 
ba ve }leen drafted to· repeal federal statutes prohibiting or restricting disclosure and .to establish 
an intexpretive background for future federal statutes that would favordisclost.Jre: 
"Notwithsfariding any provision of law, a federal, state, or local official or entity may provide 
information, without restriction .... ·." In contrast, the terms of§ 1373(a) do not clearly 
-~vest governmental officials o:r entities with the affinnative authori~y to disclose information 
in circumstances where they otherwise would be prohibited from doing so by a fedeial statute. 
R:!ther, the provision is phrased as a limitation on the authority of government entities or 
officials to impose prohibitions or resuictions on disclosures by government entities or 
officials. The phrasing therefore requires that .we determine, in order to discern the scope of 
the provision, the government .. entities" to which Congress has diretted this bar. A · 
consideration of that question,· in rum, reveals the problem with consrruing § l373(a) to . . 

.-5-
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supersede federal starurory prohibitions or restrictions on the disclosure of information .. 

One could read the text of § l373(a) ro supersede federal STatutory prohibitions cir 
restrictions on disclosure by concluding that the phrase a ''federal, state." or local govemmem 
entity or official may nor prohibit, or in any way restrict" includes wi~hin its t:enns the Unired 
Srares Congress acting pursuant to its lawmaking authority in the same way that it would 
indude within its tenns states or local governments acting pursuant to their lawmalcing 
authority. Such a consuuction would be at odds, howevt!r, with me fact that Congress may 
not, by star:ute, direct the Congress nor ro enact certain laws in the fumre. See. ~.g., Fletcher 
v. Peck, 10 U.S. (6 Cranch) 87, 135 (1810) (Marshall, C.J.) ("The principle asserted is that 

. one legisl.3.rure . ; . cannot abridge the powers of a succeeding legislarure. The correctness of 
this principle, so far as respects generallegi~~~tion,:·\~l.l n~verbe ~ntrovf;ned. ''). Thatis not 
to say, of course, that Congress may not enact a statutory prohibition that Congress could lift · 
only by subsequently repealing. it. It is rather to say that Congress bas no power to command 
ksclf by statute not to enact a law in the future, and thus that it would -be odd to consuue the . 
command contained in§ 1373(a) to have been intended to apply to Congress's own power to 
enact prohibitions or restrictions on disclosure. It would appear from the tex.t, therefore. that 

. the provision is intended to constrain the lawmaking discretion ofruhg government offici$ 
and entities ·but not of the very governmemal entity. that is constiruti~oally vested with the 
lawmaking power of the federal government. 

It is not possible, moreover, to construe § l373(a) as if it. were intended io apply only 
ro federal statutory disclosure prohibitions or restrictions that had been enacted prior to the 
passage of§ 1373(a), Such a consuuction would avoid the problem that we have just 
mentioned, but only by giving rise to a ne\11 one: It would be quite strange to conclude that 
Congress intended for § 1373(aJ to apply Q!!h retroactively as a general matter, and the 
stanltory text simply dex!s not: permit the provision to be construed to apply both prospectively 
and retroactively to. state and local laws. but only rerroactively.to federal statutes. 

. . . 

. We also do not believe that it would make sense ro constrUe§ l373(a) as if it were 
·intended [0 preclude federal officials or entities ft:om implementing, through, for example, 
. criminal prosecutions or disciplinary actions, federal statutory prohibitions or restrictions 
against disclosure. Such an inretpretation would require one ro inUe the dubious assumption 
that Congress intended to preclude federal officials from implementing stanltory prohibitions 
or restrictions against disclosure that it had not seen fit ro repeaL · 

These intetpretive oddities do not arise if the re::a is construed to apply only to 
disclosure prohibitions or restrictions other than those ·imposed by federal statute. Fo:r 
example, § 1373(a) may be comfcm.ably consuued to displace conflicting sw.te or local non­
disclosure laws, even if they have been enacted by scatuce or ordinarice;5 state and local 

s ~ i!!f!!, note 7. 

-6-
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gove~ents must legislate in iliis area in accord with federal law, City of New York v. 
United States, 971 F. Supp- 789 (S.D.N.Y. 1997) (rejecting a Tenth Amendment challenge to 

. the application of§ 1373(a) to preempt a city e~ecutive order prohibiting city officials from 
disclosing cenain information co the INS), and rhe rule that Congress may not bind its future 
lawmaking power is obviously not implicated by a federal statUte that has such preemptive 

.. effect. Section l373(a) also· may be comfortably consrrued to lirninhe discretionary atnhorit:y 
of federal officers or employees, or federal entities like administrative agencies, to adopt 
disclosure prohibitions or restrictions; federal officials or entities geoetally may exercise 
discretionary authority of this son only to the e4tem that Congress allows by sratute. The ease 
with which the provision may be read ro cover these applications s1:ands in marked contrast to 
rhe struggle' that would be required to read the provision to cover federal sm.rutocy prohibitions 
or restrictions .on·disclosure. · ·· •. . "''~"':·::·r-:·:···::•:':'.."'"'"·. 

To be sure, the presence of the prefatory phrase "notwithstanding any other provisions 
of Federal, .State, or .lOcal law'' does reflect a congressional intention to displace incoosistem 

.law. It does not, however, support a broad conStruction of the substantive provision that 
. would give rise co such inconsistencies. s~ Mo_yle v _ Director, Office of Worker's 

Compensation Programs, 147 F.3d 1U6, 1119 (9th Cir. 1998) ("The fact that (a statute] 
·provides rhar it is effective '[no]£Withstanding any other provision of law' also does not 
evidence an express repeal of [the o'[her] starute. ")~ cerr. denied, 67 U.S.L.W. 3641 (U_S_ 
Apr. 19, 1999) (No. 98-927); Kee Leasing Co. v. McGahan, 944 F.2d 577, 582 (9th Cir. 
1991) ('notwithstanding~ phrase by irself did nor in. and of itself indicate a. congressional intent 
to repeal O[her statute). The ''notwithstanding" phrase merely prefaces the substantive 
limitation that§ 1373(a) sets forth, and. as we have explained, the text of§ 1373(a) suggests 
that this substantive limil:ation does nor apply if Congress is the so"'rce of the prohibition or 
restriction in question. The limitation appears· instead to be intended to apply only when the 
source of the prohibition or restriction on disclosure is an entity or official other.than 
Congress; The "notwithstanding" phrase is thus be.St read to mean only t:hal, notwithstanding a 

. federal starute that would authorize federal officials or entities [0 exercise their general 
administrativ~ discretion in a manner that would prohibit or restrict disclosures of the rype . 

. '' . identified in§ l373(a), such fedetal officials·.or entitiesJnay not ex:ercise such discretion. The 
phrase should not· be understood to refer, therefore, to federal statutes· rhat themselves prohibit· · .· 
or resoict such disclosures.~» · 

Nor do the terms of the title of subsection (b) of section 1373 of title 8, which employs 
similar langUage to subsection· (a),· reflect a congressional intention ro cover federal sr.arutory 
prohibitions or re~trlctions on disclosure~ The subsection is en tided, "Additional At.ithority of 

. ·
6 Q~tio~ !llaY arise in some dtc~ms~es a.s to whether a fe<lcral srat\ltc: constil:l.ltes a pr~hibl.tiOQ or 

n::strictioo oQ. disclosure or merely confers g~c::ral administrative authority 1.1pon s"'bor4Uu.tc officials or entities 
· IMt "'-'OUlc! ellablc: them to determine in their discretion whether to adopt such prohibitioxt.S or restrictioils. We 

h:i"'o no need to a.ddn:Ss s\leh que:Stions here, however, beeausc therc}s no ques~ion that lJ U.S.C. § 9(a). · 
coll!ltiP-l~ ~ federal :natutoty bar again::;t disclosun:. 

~7-



CLINTON LIBRARY PHOTOCOPY 

. Goverrunema.l entities." ·This language should not be read to suggest tha.r Congress inrended 
for the text of both subsections to authorize governmental entities or officials w make 
disclosures in conuavemion of otherwise applicable federal srarutes. SecJion 1373 confers 
"addiiionai aurhority'' on srate and local governmental entities to the extent that it preempts 
state or local disclosure prohibitions that would otherwise apply to them. Thus, t;!ven if the 
title to subsection (b) should bt: given interpretive weight, irs teims are consistent with the 
construction of the: text of§ 1373(a) that we have set forth abovc. 7 

m. 

. . The remaining evidence of congressional intent supports the inference that the text 
invites: that 8 U.S.C.A. § 1373(a) does not repeatf&ieralsr.arutory prohibitions or restrictions 
on· disclosure ro the INS of i.riforrnation concerning an individual's citizenship or- immigration 
StatuS. 

. . 

As an initial matter, Congress amended the version of 13lJ.S.C. § 9(a)that pre-dared 
the enactment of § 1373(a) ~ § 1373(a) bad been enacted. The amendments, as we have 
already explained, added two express exceptions [0 the confidentiality requirement for census 

. information that 13 u~s.c. § 9(a) bad previously .set fonh. This ~.em history of express 
amendment is consistent with Congress's past practice of expressly identifying the relationship 
berween the confidentiality requirement that 13 U.S.C. § 9(a) sets fon:h and other federal 

. starutes. See, e.g., 42 U.S.C. § 11608 (1994) (setting forth the manner in which orhe.tWise 
confidential covered census infonnation may. be· disClosed ro implement a certain treaty); 
.42 U.S.C. § 6274 (1994Hspecifically abrogating protections conferred by sectiOn 9 of title 13 
to implement a differc!nt statutory policy); 50 App. U~S.C. § 2411 (1994) (providing e:;cpress 
exemption for covered census information from general disclosure requirement); see Pincus 
Letter, at 1 (noting that "rhe few stannary exceptions to.tbis requirement are explicit and 
limited"). Because "tll.iS particular-problem of Statutory construction arises in a COntext in 
which Congress has historically legislated with care and specificity,'' Exchange Aut:boricy for 

· Kaloko Honokohau National Hisrorical Park, 6 Op. O.LC. 251, 255 (1982), the absence of a 

7 . . . . 
In conc:ludi..ag that the: text of § 1373(a) should not be ~d.::rstood t:o ~ fc4eral. sU~.tui:ory 

. prohibitions .~r reStrlCdons OQ diSclosure, \:lie eXpress tl.O Vic:W as tc Whetb.~ Other lic:U.tatiOilS OC. the .sc'ope of the . 
provision may also b~ wa.muit.eQ by either its tex.~ ot' its purposes. We note, hollfc.\fer, tllat, although, as we 
explain betow, the legislative b.lstory compons with our conc!usioll rbat Congress ciid no' U:nend § 1373(a) to 
super.;ede legislatively c:nactdf fcdenl prohibitions or restrictions on disclosure:,~. infra 11~12, the legislative: 

. history. also Sllggr:sts that Congrc::Ss intended tc supersc;dc;: state: and local prohibi~lOJ+S or rc;:strictions Oil ciisclosure 
without regard to whether such prohibitions or restricticQS had beell enacf.&llegisla.tiv~IY or adop~ pursu.omr to 

the cxer~isc of administrative (jiscretion. Sec H.R. Rep. No. 104-469, pt. l, at 7.77 (1996) (c:xplai.uic.g tbt tho 
Hol.lso ver5ion of the measure "is designed to pre\'ent IUl)' State or local law, ordinapcc:, executi\le ordc:r, policy, 
consti~:~nional provi::>ion .. or decision of any".f'c:odcral or State c:ourt tb.a.t proh.ibirs or in any way restric:I-S any 
COtmllf.4o.ica.r.ion bctwo;n State and local officials ao.d the INS"). TJlllS, tile lc:gi:;lative hiStory~ cioqpr upon a. 
COilStruction of§ 1373(a) f.Mt ~ould lave i.e. place~ legislatively enacted prohibitiollS or restrictions on 
disdosure, U:tcludi.ng state and local ones. . . 
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~ference in. either sr.arute to the other suggests that the text of 13 U.S. C. § 9(a) should be 
consrrued to mean just what it says, and that 8 U.S. C. § 1373(a) should be understood to have 
left in place the cohfidenriality requirement that 13 U.S.C. § 9(a) establishes. 8 

. The fact rhac neither statutory provision refers to the other is also significant .because it 
has ·long ~n assumed that, if Congress were to cut back. on the· co.nfidenciality provision set 
forth in 13 U.S.C. § 9(a), it would do so clearly. In rejecting a request by the United Srates 
Department of Justice that census officials be ordered to disclose census information relevant 
to an investigation, Judge Weinfeld explained that "the purpose to protect the privacy of the 
itiformarion furnished to the Government is so clear and the public policy underlying the 

.purpose so compelling that, absent a clear Congressional grant, there is no basis upon ~hich to 
direcct. th~DepaJ;tmc:;m of Commerce rq ,make available w. the Deparmien[ of .Justio;;, Rr, ,tC? any, 

·person the reports here sought." See Bethlehem Steel Corp., 21 F.RD. ar 572. · The Attorney 
General employed a similar requirement of clarity in determining tliat a statute that granted 
custody of fedcnu records to rhc Archivist did not displace the confi.dentialicy requirement set 
forth in a predecessor to 13 U.S.C. § 9(a). "The policy of insuring by legislative and · 
e.l(eCUtiVe action that no Unauthorized use is made of information obtained in the. census, and 
the compelling reasons therefor. are set forth in the Auomey General's opinion of September 
29, 1930, to the Secretary of Commerce. 1[ would require very clear language in. a general 
Statute relating ro the custody of records rojustify attributing tO the Congress an intention T.O 

departfrom its policy, and there is no such clear indication in rhe Archives Act." 40 Op. 
Att'y Gen. a.r 327-28. 9 

· 

The presumption employed irt these cases arises from the important governmental 
· interests that fi.rst prompted the enactment of a statutory requirement of confidentiality. 
Indeed, c.he Supreme Court emphasized the long history ofthis sr.arutocy requirement, and the 

. · r Shortly aner § 642(a.} of IlPJRA had b~n c::flaeted. the Deparuna~t of J!Uitice suhmittc::4 a legislarive 
proposal t:0 ~ogress thai: COlll'.!i.ic.ed VanOUS technical amendr:DeDts to IlRJ:RA and that WOulc! have cl!:pre.ssJy 
provided that § 64Z(a) c:lid nonepeal 13 U.S.C. § 9(a). See Len« to the Ho~o~le New~ Gingrich, Speaker of 
the United Sr:au:.s Hoqse of Representatives. from .Atld.n:w Fois, ASSista.n~ Attoroey General. Office of Lc:gisla.tive 
Affair3, (July 3, 1997). with attached lc:gisla'dvc proposal cntitlec!, ."Tc:chnicall~gtacioa. ;md Na~t,on 
Amendments of 1997 .• The fa.c:t that Coa.gress did not CilliCt this lc:gislati ... e proposal mt:e Ia~ does no~. of course, 
suffice ~ indicate that Co ogres:~ intenc:!~ for § 642(a) to rc:pc:41. s. portion of the collfic:lc:ntialicy requii'eaien~ set 
forth Ul 1:3 U.S.C. § 9(a). · ~ Helvering v. Hallock, 309 U.S. 106, 121 (19«1) (Frati.kfurter. J.) ("[W']c walk Pll 

quidcsanc! whcu we:: try t:O find in the absence of corrective legislation a coatrelfuig legat principle"). 

9 The S11premc Cot4rt:'s decisioll in. St. Rc:!;is Paper Company v. United Staks, 36~ U S. 208 (1962), is 
not to the:: contrary. Io.dw ~.the Col1rt held that !he Fcderlll Trade:: Comm.issioc. was c:oti~ed to order a private 
carporatioa. to submit certain censQ.S-relatet:l information rh.at it bacl toainW!lc::d, but the Court did so on the: basis 
of a ciererm.inatioll th<U 13 U.S. C.·§ 9(a.) impoSeS a. ca~fidentia.licy requiremeot tb..at applies to govemment officials 
-lUld a.ot private persons or enritie:s. ~St. Re:gjs paper Company. 368 U.S. q.t 217-18. The questio~:~ before: us. 
by contrast, conc.::ro.S ~hetller tho rece:a.t enactment of 8 U.S.C.A. § l373(a.) Jllakcs p<::nnissii:Jle the disclosure: of 
ceo.sus information by government offici~s who would otherwise be subject to the confidentiality requircm=t that 
13. u .S.c. § 9(a) izxlposes. . · 
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. . . . . 

important role that it plays in encouraging the public to cooperate with census officials, in the 
course of holding that Congress. in enacting the Freedom of Information Act or conferring 
authority on federal district courts ro order the discovery of non-privileged information, could 
not have intende4 to ovt=rride the requiremeiJ.t in a manner that would permit rb.e disclosure of 
the lists of addresses rhat had been collected and utilized by the Bureau of the Census~ See . 
Ba.ldrige, 455 U.S. at 356·62. The Attorney General also emphasized the important function 
rhat the confidentiility requirement perfonns in describing a nearly identical predecessor to the 

. current, non-disclosure requirement: ''There can be no doubt that the Congress intended in the 
. act of June 18, 1929 ... to give effective assurance ro all persons required under penalty of. 
·taw to· furnish information to the Bureau of the Census for statistical purposes, that the identity 
of the infonnant and the infoimation furnished would be held in complete confidence by the 
Bureau." Sevemeenrh Decennial Censy.s, 41 Op.;Ao-tt'y.GeQ. J20, 124 (1953).: see also · 
Berhlehem Sreel Cow., 21 F.R.D. ai 570-71 .(explaining that a "purpose [of tb.e requirement] 
was to encourage dtizens to submit freely all data desired in recogo.ition of itS importance in 
the enactment of laws and ethel" purposes in the national interests."). · 

The confidentbility provision to which the A~omey General referre4 was itself pre:. 
dated by section 25 of the Act of July 2, 1909, ch; 2, 36 Stat. 1, 9, which set forth the non~ 
disclosu're requirement in similar terms to the current requirement:. The congressional 
coq1mittee rhat reported the bill that became the Act of July 2, 1909 explained that the 

·provision was intended ro secure "a more effective guaranty than heretofore of the confidential 
character of the rerurns as needed in many cases and desirable iii all to enlist that public 
confidence without which census inquiries must fail.'' H.R. Rep. No. 60-960, at: 23 (1908). 

. . 

In addition, soon after the enaconent of rhe 1929 statute, ACt of June 18, 1929, ch. 46, 
28 Stat- 21, 25, and consistent with its broad purpose, President Herbert Hoover assured the 
public by proclamation of Nov.ember 22, 1929 ~ that the sr.arurory provisions bani.ng the· 

. disclosure of census infonnation made clear r:ha.(: 

[t]he sole purpose of the!. Census is to secure general.sr.atisUcal. information· 
regarding the pop1-llatiori and resources· of. the country, aild.repUesare iequired 
fram·incilviduals only to pennit the compilation of such general statis?-cs. No · 
person can be harmed in any way by furnishing the information required. The 
Census bas nothing to do with taxation, with military or jucy service, with the 
compulsion of school anendance, with the regulation of immigration, or with. 
'the enforcement of any niu:ional, stare, or local law or orcfinance. There need 

· be no fear that. any disclosure will be inade regarding a_ny inc!.ivid.ual person or 
his affairs. For the due prorection of the righ~ and interests of the persons 
furnishing information every employee of the Census Bureau is prohibited, 
under heavy penalty, from disclosing any infonnation which may thus come to 
his blow ledge. 

Proclamation No. 1898 (1929). 
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·• In light of the federal government's longstanding. commitment to confidentiality in this 
area, there is every·rea.son to expect that Congress would have spoken with particular clarity if 
it had intended ro cut back on the scope of 13 0. S.C. § 9(a) in enacting 8 U; S.C. A .. 
§ 1373(a) .. The plain rerms of 13 U.S.C. § 9(a) certainly make clear the nature of this federal 
governmental commitment ro confidenrW.icy, as rhey render covered census info.rmation 
immune from legal process. A broad construction of 8 U.S.C.A. § 1373(a), however, would 

· permit·census officials to disclose ro INS employees othe~ise proteCted census infonnation 
even in the absence of a court order requiring them to do so. It is unlikely that, in light of 
pasr practice, Congress would have adopted such a significant limira~ion on the scope of the 
census confidentiality requirement without either referri.rig to it expressly in 8 U;S.C.A. § 
1373(a) or an amendment. to 13 U.S:C. § 9(a), or, at the least, using more direct: language 
than it has employed here .. 

Finally, the discussion in rhe legislative reporis that direCtly concerns 8 U. S.C.A. 
§ l373(a) acc;ords with the conc;:blsion that Congress did nqt intend to effec;r: the rep~ of 
federal statutory prohibitions or restrictions such as 13 U.S.C. § 9(a). The conference report 

. to URIRA, for example, states tha[ section 642(a), which now appearS as 8 U.S.C.A. 
§ l373(a), "provides that nmwithstandingany other provision of Federal, Sra.te, or local law, 
no Sr.are or local government entity shall prohibit or in any way restrict any government entity· 
or official from sending to or receiving from the INS information regarding the immigrarion 
sratus of any individual in the United States.'' H.R. Conf. Rep. No. 104-828, at 249 (1996). 
The report.'s failure to refer to prolu"bitions or resuicticins by federal govetnment entities may 
. have been the result of an oversight, bur. the. omission nonetheless makes ir difficult to discern 
from the conference repon a congressionai intention to repeal federal statutory prohibitions or 
restrictions agamst disclosure. such as the one contained in i3 U.S. C. § 9(a). 

In addition, the Senate Repon appears to be focused on Sta.[e and local disclosure 
prohibitions and restrictions. Although the report provides that the provision that would latex: 
become section 642(a) "[p]rohibits any. restriction on the exchange of information betWeen the 

.. Immigiatioo and Naturalization Service and any Federal, State, or local agency regarding a 
person's immigration statu:S 7 "· s~ Rep. No.~ 104-249, at 19 (1996), the next iwo sentenees 
suggest mat Congress was concerned with state and local restrictions, not.federal swurocy 
ones: "Effective immigration law enforcement requires a cooperative effort berween all levels 

. of government. The acquisition, maintenance, an4 exchange of immigr.1tion-related 
information by Sr.ate and loca.I agencies is consistent with, and of potentially considerable 
assiStance [a·, the Federal regulation of immigration and the achieving of the purposes and 
objectives of the Immigration and Nationality Act." . Id: at 19-20: 

·The House Report also fails to provide support for constrUing 8 U.S.C.A. § l373(a) to 
effect the repeal of federal statutory prohibitions or resui.ctions on disclosure. Indeed, at the 
time _of the report, the bill applied only to state and local prohibitions or restrictions on · 
disclosure, not federal ones. H.R. Rep: No. 104-469, pt. 1, at 104 (1996). To the extent that 
the repon may be understood :00 shed any light on rhe ki.rtd of prohibitions or restrictions on 
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disclosure that Congress had in mind in enacting § 642(a); moreover, it suggests tha~ a narrow 
. const:ruction is appropriate. The report st.iues, for example, that "[tJhe ·committee believes that 
immigration law enforcement 'is as high a priority as other aspects of F~erallaw enforcement, 
and that illegal aliens do not have the right to remain in the u.s. undetected and 
unapprehended. ~ H.R. Rep. No. 104-469, pt. 1, at 277 (1996). The report appears to 

·suggest, therefore, that Congress intended to ensur-e that the INS would not be placed at a 
comparative disadvantage in perfonning its Jaw enforcemem responsihili~ies. · If§ l373(a) · 
were construed to repeal the applicable portion of 13 U.S.C. § 9(a), however, the INS would 
be capable of obtaining census information relevant ro its law enforcement mission even 
though other federal agencies would not. The report provides no support for a consuuction of 
§ l373(a) that. would have the consequence of rhus privile~ing ~e-~S. 10 

v. 

. . For the reasons setfon:h above::·, we concluds: that 8 U.S.C.A. § l373(a) does not repl!al 
13 U.S.C. § 9(a). · 

10 This evidence from me legisla.[ive histOIJ' tna)' suggest dac 8 U.S.C.A~ § 1373(a) is no~ iriteod&i ~o 
apply to any pro,. lsi en of law, 'Whether federal, sm~e:. or local, that impOses a confidentill-llcy reqQill:-IIlellt chat 
applies to bar disclosures not simPly to the INS, but to government agencies generally. We do not address here, 
bo.:lt'cver, whether su~h a distmctiop. between types of confidendalicy teq~iremeuts would be compatible with the 
te;tt of 8 U.S.C.A. § 1373(a) . .G.f:. Employment Div .. Dept. ofHum!UJ R.:::§ . ..,_ Smhh, 494 u;s. 872,878 (1990) 
(interpreting the 'IJ<Ctd wprohibitin~;- i.D. the: Prr;:oc:: Exercise Clause to i.ncorpora"= lUI impliei~ disrinc~ion between 
di~t and indirect prohibitionS). We. clo llcte thac while it is clc:ar that Congress in~nde4 for S U.S.C.A. · 
§ 1373(a) to displace state or local previsions that specifica.Uy targeted disclosures ~c the INS for special 
·prohibition,~ City of New York"- Unjtc:d Sgces, 971 F. Supp. 789, 792 (S.D.N.Y. 1997), tb.e fecleral 
srarutory bat to ciisclosure ~hat is set fonh in 13 U.S.C. § 9(a) is 1:10t sim.ila.i'ly uu-geted. It applies \liithou.t regard 
to whether the illfon:c.ation to be protc:c:tcd concerns an i.o.divid!W's cjtizenship or Uwnigratioc statUS or wbetiler 

· t:he disclosure is to be made to the INS or some other law enforcement agency. 
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