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NATIONAL SECURITY COUNCIL 3679

WASHINGTON, D.C. 20504 e

May 24, 1996

ACTION

MEMORANDUM FOR SAMUEL R. BERGER
FROM: araN Kreczro AL

SUBJECT: Iran Executive Order

Attached at Tab II is a new Iran E.O. prepared by interagency .
lawyers (Commerce, State, Treasury, Justice, NSC) to implement
the two decisions you and Dan Tarullc made concerninb
interpretation of the existing E.O: (1) exports from the U.S. to
~third countries, if specifically known that the export will be
incorporated into foreian-made products for re- export to Iran,
aré prohibited, and (2) U.S. expatriates cannot deal in exports
to Iran.

on the former, it is understood by all agencies that you and Dan
endorsed the State Department proposed 10% de minimis exception
-- exports will be permitted, even for knowing 1ncorporatlon
overseas into goods destined for Iran, where U.S. content will be
less than 10% of final value of product. This would be
implemented through a Treasury regulation. It is also understood -
that there is an inventory-exception -- exports sent ito a
European company known to have dealings with Iran are allowed as
long as that company does not predominantly deal with Iran.
Blso, it is understood by all that the rule concerning re- exports
by foreigners that existed under the prior E.O. is un'changed.
(This is very important to Reinsch). : D

. _ ]
Agency lawyers made clear they would need to .secure their policy
concurrence after you cleared off on our work. I suggest as a
next step that you send the E.O. with a short explanatory note to
Reinsch, Talbott and Summers .seeking their concurrence (Tab I).
" Thereafter, we can put the E.O to the President through OMB.

|

There is contlnued grumbllng at the working level about three
second-tier issues. I do not know whether a pr1nc1pal will see
them as significant enough to raise with you, but you should be
aware of them. ‘ i :
First, Treasury/OFAC questfoned the wilsdom of the 10%:de minimis
exception on knowing re-expfr Y said it sends confusing
signals to US companies -- s g message, that a little bit




i
|
i

of business with Iran is OK?” (Both State and Commerce support _
the 10% exception on the understanding that this is intended to
keep U.S. companies from being cut out of supplying inputs to
European manufacturers who export throughout Europe .and the
Middle East.) o !
. |
Second, OFAC questioned continued reliance on a “one-stop”
shopping approach to licensing. OFAC licensing is complicated by
the fact that the order has been (and remains) strudtured so that
OFAC cannot grant a license for something which Commerce would .
have been precluded from licensing. The_lntentlon is to make
" clear that the USG will not use a shift in licensing (from
Commerce to Treasury) to avoid the legal prohibitions on certain
trade with Iran imposed in thée NDAA. The problem, apparently, 1is
that the NDAA is very complicated to apply. When Treasury tries
to apply it, they end up having to work closely with Commerce.
Treasury has suggested that it would be better for' llcense
applicants to go directly to Commerce for the llcense Commerce
replies that most license applications only partially affect the
NDAA. Directing such exporters to Commerce would requlre them to
get part of their license from Commerce and part from-Treasury,
and generate industry confusion. ,
Both Commerce and Treasury agree that the system,should be chosen
which is most industry friendly since we are talking nere only
about process and not licensing result. -Commerce believes
strongly that the “one-stop shopping” procedure followed the past
year is most efficient. Treasury, at least at the OFAC level,
seems to disagree. Again, however, it is not clear that an issue
like this will rise to the Summers level. (I would leave the
system at “one stop shopping,” have Treasury continue in the
lead, and just tell Treasury and Commerce to 1mprove thelr '
consultative process w1th1n it.) ‘
In any event, the resolution of this issue is unaffected by the
E. O , which by its terms can accommodate either outcome.

Third, Commerce worklng level contlnues to grumble ‘about the fact
that you decided (see E-mail at Tab III) that the provis’ ,
re-exports would apply to in-country transfers as well. Rlenscn
asked me to confirm that you had considered the E.T. aspects of-
this, which I did. State argues that the risks of diveérsion
would be 51gn1f1cant if the E.O0. permitted a French company to
transfer a terrorism- or proliferation-controlled 1tem to an
Iranian-controlled entity, just because the Iranlan controlled
entity was located in France.

Concurrence by: . Steve u.n% and Helen W‘@fﬁ% subs

'RECOMMENDAT ION




'That you sign the memo at Tab I forwarding the new E.O. to
Commerce, State and Treasury.

Attachments L . 1
Tab I Memorandum for Reinsch, Talbott and Summers
Tab II  Draft E.O. o
Tab III E-mail ' '

cc: Dan Tarullo

COPY




Kreczko: Alan J.

From:  Cicio, Kristen K, |
To: Kreczko, Alan J. ' '
Ce: . /R, Record at A1; Bass, Peter E.; Cicio, Kristen K.; Grummons, Stephen R.; Poneman,

Daniel B.; Veit, Katherine M.; Walsh, Helen C.; Wiley, Mary-C.; @LEGAL - Legal Advisor
Subject: FW: Iran E.O. [UNCLASSIFIED] QL(z,‘S:\DE/v TN ‘
Date: Saturday, May 18, 1996 10:35AM | %

SR —
Alay ( Sew - ht)o',\

SRBrnitialedtagreeii n@m@ma‘n&meﬁzman%m'pmm

From: Kreczko, Alan J.

To: @UP - APNSA Special Assnstants :

‘CC: /R, Record at A1; Grummons, Stephen R.; Poneman, Daniel B.; Walsh, Helen C.; @LEGAL Legal Advisor
Subject: FW: Iran E.O. [UNCLASSIFIED] , i

Date: Thursday, May 16, 1996 12:15 PM : !

Peye)

Please pass to SB:

You asked for a status report on Iran EO, and in particular whether Bill Riensch now accepted the decisions you
and Terullo made. !

We-had a follow-up drafting meeting on the EO yesterday, and expect to conclude the redraft on Tuesday of next
week,

Commerce lawyers said Reinsch was relieved to here what you had not' -addressed (thé 10% rule in the re-export
context). They were not categoric that Reinsch therefore accepted the decision, saying Reinsch wanted to'see
the actual E.O. before pronouncing. However, that was the implication. ; :

In drafting the new E.Q. three policy issues have arisen. Please provide guidance:

A. How to "present” the new E.O. - is this a clarification of the old E.O. or an extensiori of it?

My impression from conversations with you is that you saw your decision as merely conﬂrmlng what we believed
POTUS to have decided last year, in face of an-ambiguity in the text of the E.O.  Thatis State Department's
preferred characterization as well. Commerce and Treasury will defer, but did want me to flag to you whether it
would be useful on the Hill to portray thls as a new anti- Iran action. I'm proceeding in the drafting on the "clarify”
rather than “extend” bas:s : | :

.Agree : | Disagree
B. The 10% insubstantial content rule.

As noted in last week's E-amil (below), the State Department, in a spirit of aocomodatlon W|th Commerce
modified its own position to suggest that exports from the USG would not be prohlblted even if known that they
will be incorporated in a third country into a product destined for Iran, provided the final product is less than 10%
US content.  Although Treasury-had not objected to this proposal, they are now saying it presents enforcement
difficulties -- how will a US exporter know whet third country produce will exceed 10% US? |
agree there may be enforcement difficulties, b case with a "knowing standard” and if the
exporter doesn't know, the export isn't precludgdy ejfmgortant to Commerce. | would therefore intend
to tell Treasury that we're sticking with this part|of the decision, nojwithstanding possible enforcement difficulties.

[
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Agree _ Disagree.
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Agree ' ___ Disagree - - o -

From: Kreczko, Alan J.

To: @UP - APNSA Special Assistants ‘

CC: /R, Record at A1; Poneman, Daniel B.; Grummons Stephen R.; Walsh, HelenC @LEGAL Legal Advnsor
Subject: lran E.O. [UNCLASSIFIED] : ,

Date: Friday, May 10, 1996 08:50 PM

Please passto SB: : : j '

v
1
i

SUMMARY ' . o

| met with inter-agency lawyers on tmplementatlon of deC|S|ons you and Dan Turullo made concernlng the Iran
E.O. We will meet again on Wednesday. Discussions with Commerce lawyers reassured them that your
decision did not implicate what they thought was Reinsch's major concern. They will; report back to i..m, and iet
me know whether Reinsch still wants to engage you.

DISCUSSION

Commerce lawyers explained that Reinsch lett¢r was written blind -- while NSC staff had lhfo'rmed State of
decisions taken, they said no one had informed @ Yy side. Treasury |awyers said ditto for thelr
* policy side.. | expressed surprise and apologi

i . t
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To understand Reinsch's possible concemns, you need to understand that'there are tworqurte different "10%"
rules: .

-- what rule applies to U.S. persons who want to export something to a third country, knowrng it will be
incorporated into an item for re-export to Iran. Thisis the issue you addressed

; .
-- what rule applies to NON-US PERSONS overseas, who wari to export to Iran an |tem that includes US
products. This is an item you did not address. : =

Both State and Commerce have agreed (and the existing E.O. is clear) with respect to. the second matter, that
exports to Iran by NON US PERSONS overseas of items including US components are caught by the E.O. only it
the item itself is controlied for export to Iran and if the controlied US content exceeds 10% of the item. Thts rule
was not at issue in the decision memo to you. o :

'

Instead, your decision only addressed exports from the US. While Commerce wanted to apply the same 10%
rule here as in the above issue, State wanted to preciude all exports from the US where the US exporter knew
that his product would be incorporated into a product going to'lran. State subsequently modified this absolute
approach to suggest they would be willing to live with a 10% rule for such exports from the US. However, this is
a different 10% rule -- it applies whether or not the final product is controlled and whether or not the US content is

"controlled" content.

Commerce lawyers thought Reinsch's letter was prlmarrly driven by a concern that you had decided to appty the
State Department 10% rule not to US exports, but to foreign firms seeking to re-export: WS items. They thought
he would be reassured to leam that we not what you had decided.  They also thought he would be reassured to
learn that we had not changed existing guidance on two issues related to exports from the U.S.

i i
- the inventory rule: It is OK fora US firm to export to a European firm which sells the US product to various
- buyers, including Iran. OnIy exports for rncorporatlon into items known to be going to Iran were at |ssue

-- the substantial transformatlon rule. Even it US content surpasses 10%, the Order wrll not prohibit export to a
third country for re-export to Iran, if the US component ‘will be "substantially transtormed“ e .

Commerce lawyers will get back to me to let me know whether this explanatlon allevnates Relnsch S concems, or
whether Reinsch really was taking issue with the issue which you and Dan Turello did resolve (If the latter,
many of the points made in Reinsch's-letter are wrong, or at least misleading. For example his letter asserts a
concem that the decision "would modify the way this department has calculated de minimis US content in foreign
manufactured products for the past ten years". Misleading at best. While it may be diffefent than the rule’
Commerce generally applies, the decision you and Dan made is consistent with the way Treasury applies other
IEEPA sanctions, such as Bosnia, Haiti and Irag. Moreover, your decision concemedlexports from the US and
did not “further extraterritorial application of US law" as his letter suggests) Lo :
t :
Here's hoptng that when Commerce lawyers convey to Remsch what you did and, more importa~*"- """ rot
decide, you won't need to engage Rernsch

coPY|
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' | UNITED STATES DEPARTMENT OF COMMERCE

X "¢ | Burdau of Export Administration
f’ WasHngton, D.C. 20230 |

July 25, 1995

MEMORANDUM FOR ELLEN LAIPSON
ALAN KRECZKO
- MIKE FROMAN
' RICK NEWCOMB

' SHAUN DONNELLY

FROM: IAIN BAIR

i
I
I

SUBJECT: IRAN EMBARGO: 10 }!PERCENT gg_m;u;n;g _ E

This is a follow-up our recent m etings and the subsequent July
19 memorandum from State. I understand that we will be meeting
on this subject in Rick’s officefat 10: 00 a.m. on Wednesday, July
26.

We agree with Shaun that the Administration must'avoid
implementing the provisions of the EO in a way that would
undermine the policy objectives ¢f the embargo. [We also agree
with Rick that failure to providé guidance to U.S. industry and
‘foreign entities on certain issugs seventy-five days into the:
embargo is not good government, |[Therefors, rather than respond
to all p01nts in State’s letter, some of which incorrectly i
characterize the Commerce positién, I suggest we focus on the:
objectives of the embargo and prypose an interpretatlon of the 10
per cent g__mln;m;, exception that satisfies those objectlvesT

' : |
- Objectives

As they affect the 10 percent inimis rule, I belleve the '
Administration’s objectives in i plementing the Executzve Order

are:

‘and

-- 'to minimize the "des;g ing out" of U.S! -orlgin parts,
components, and mater1 ls in foreign—manufactured !
products. ‘
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. o . (N
We have agreed, to use the current pfacticés for Libya, to the
extent applicable, as guidance fof implementing the Iran embargo.

Traditionally, OFAC embargoes havp not dealt with reexports, but.
have focused on direct exports anfi US person activities. l

Reexports to embargoes countries have been covered by Commerce’s.

‘regulations. For Libya, OFAC perpits US exporters to Knowingly

ship items to foreign ‘manufacturefs when the US person reasonably

believes the goods will be substahtially transformed or :

incorporated into a foreign produgpt. Foreign manufacturers then
apply to Commerce for authorizatipn to reexport products that 1)
are controlled for reexport purpopes and 2) contain more than 10.

percent US controlled content. | !

rarpretatioh of de minimis exception to parts and components

In reading State’s July 19 memo, fit strikes 'me that there are
three issues that need deciding.’ P '
First, will we permit US exporterk. to ship items to foreign ,
~ manufacturers, if thay know.that.fhe items will be, incorporated
‘into ‘foreign produced products degtined for Iran--the so-called
‘"See-Through” provision? B ‘ '

second, what items will be éonsi--rea'as_“gont:ollédﬁ and subject

to the 10 percent de minimis rulef '
And, third, how will we treat uncpntrolled foreiénfménufactured
iteme when they contain more than} 10 percent controlled US o
content? ‘ ' B ‘ i

The Iran embargo, as all the othel embargoes, has unigue features

that must be taken into account as we ‘'decide these issues, most
notably the continued authorizatipn to reexport certain .items to
Iran, even though their export directly from the US to Iran is

precluded. S o P o

First, the "See Throuah" crfvisi-‘. - . |

Though State has proposed some limitation to this provision based
on percentage of US content and dther conditions, which will be
discussed under the second point [elow, it appears;that we all -~
agree that US exporters can expo some controlled items for -
incorporation into foreign manufzctured items, even when they
Xnow that the end product will be shipped to Iran.. So,, in
principle, we all seem to reccgnize the validity of the "See
Through" provision. - : , Ty

COPY
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Second, the 10 percent de minimis

For Libya, all items except infor

medicine, medical items and agr

written authorization prior to ex

long-standing interpretation of

requires written reexport authori)
content is more
are controlled to Libya, this cal

"controlled" U.S.

For Iran under the new EO, all

materials and items donated to m
written authorization prior to e
important modification with resp

extraterritorial application (a
Libya), by excluding most items
authorization,
purposes prior to May 7, 1995.

As foreign entities (and perhap
depending on the outcome of our
of the Iran embargo to US perso

activity) can reexport many US-o
control being exercised by the U
exporters and foreign manufactur

their calculations of US contro
especially silly, as we all agr

would not be included in the. par

obtalned from out51de of the US

Commerce recommends'that_we exc
minimis calculation items that
control.

This is a significant and inten
embargoes, including the Libyan
unreasonable that we.should bli
this specific instance.
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For Libya, if the foreign manuf
"cantrolled" item, in and of it
agricultural commodities),

the reexport authorization requin
cha
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long-standing practice. To
of the parts and components
stability and predictabi
Foreign manufacturers: woul
application of US rules
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t
Uniquely, the Iran EO-
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So for Iran,
practice that forelgn manufactur

uncontrolled foreign manufactured

reexport control level) to Iran,
content is 10 percent or -more.

Interpreting Section 1(c) more r
incongruous and undesirable resu
could legally reexport -a totally
controlled for reexport purposes
A restrictive interpretation of

comparable foreign-origin produc

of US controlled parts.

~In addition, a foreign manufactu
. controlled parts.and .components’
incorporate more than 10 percent
shipped to Iran. On the other h
of U.S. rules would prohibit the
product containing 10 percent or
purchased . from the US.

Such interpretations would have
low=level products located in th
foreign produced products, which
objectives. .

‘Accordingly, Commerce strongly r

Conimerce recommendsjidapting the long-standlnz\\
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g8 be permitted to ship
qoods (those not at the
even when the U.S. controlled

strlctlvely will have -

ts. For example, an 1ndividual
Us-origin product that is not
from a third country - to Iran.

5 rules would prohibit.the '
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rom outside the US ;and legally
in a finished produot being

nd, a restrictive interpretation
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more of U.S. controlled parts

tne rasult'of~faJoring ﬁs-origin
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: , PRES/p N
L | é\oe .%‘}\
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/

established interpretation of thk parts and components rule which

permits the US content to exceed
when such items are 1ncorporated
- manufactured 1tems .

.We‘look forward to discussing th

the 10 percent de minimis level,
into "uncontrolled“ foreign

is with you on Wedneeday.
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DEPARTMENT OF THE TREASURY ! . Jﬂb?
WASHINGTON, D.C. 20220 ]

FAC No. IA-145905

MEMORANDUM FOR SHAUN DONNELLY ! :
DEPUTY ASSISTANT SECRETARY |
ENERGY, SANCTIONS, AND COMMODITIES
BUREAU OF ECONOMIC AND BUGINESS. AFFAIRS
DEPARTMENT OF. STATE

FROM: = R. Richard Newcomb
Director

Office of Forelgn As ets Control
SUBJECT: Implementation of Executive order’ 12959

This responds to your memorandun of ‘June 30, 1995, concerning our
request for policy guidance made on May 23, 1995, That request
dealt with a draft General Notice on the exportation of goods or
technology from the United States with the knowledge that the
goods or technology would be substantially transformed or
incorporated into forelgn products destined for Iran, and, in the
case of incorporation, would constitute less than 10% of the
value of the foreign product. You suggested that the General
Notice be redrafted to allow such exportatlons to third countrles
provided that five conditions are met.

As we discussed at the NSC on Tuesday, we have! serious mlsg1v1ngs
as to whether your proposal could be successfully administered,
and believe it would unnecessarily complicate an already complex '
program that must be comprehen51ble to the exporting public as
well as the Customs Service and our office. Especially difficult -
to administer at the ports would be the conditions requiring

(1) altering the already familiar formula for determlnlng the 10%
controlled U.S. content ceiling on reexports to a 'target of
sanctions, and (2) determination that an exportation is part of
an established business relationship, not specific to Iran,
between the U.S. person and the importing foreign entity It is
unclear whether the resources demanded to administer the State
proposal and the confusion created for the exporting public would
be justlfied in terms of its sanctions impact on Iran.

Instead as noted Tuesday, we belleve clarity to the publlc,.
detriment to Iran, and program efficiency are all well served by
adoption. of the Commerce Department's proposal'to utilize
standing practlce in determining the extent of U.S. content in
foreign products for purposes of section 1(c) of Executive Order
12959 (the "Order"). Slmllarly, e ‘see no reason to pre-select
the U.S. beneficiaries of otherwise unlimited export trade tied
to permissive third- cod -ts to Iran by requiring proof
of a pre-zero trading zé@iﬁ? with the third-country
importer. _
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We favor a s1mpler program that would (1) adopt your first
condition (that the U.S. export is tied to a third-country
reexport not prohibited under section 1(c) of the Order),
(2) substitute for your second condition the Commerce
Department's standing formula for determining compliance with the
. 10% ceiling on de minimis U.S. content in controlled reexports,
/" and (3) dispense e with the final three proposed conditions in your
- memorandum. Adopting those rules would, we believe, provide the

entire public,with clear, simple, and understandable guldance as
to how to comply with the Order. .

As a final matter, we nmust find a faster and more efficient means
of obtaining forelgn policy advice on sanctions priograms. As the
government office that most closely interacts with the public in
explaining the scope and lmpact of the sanctions, we must be able
to respond to its concerns in a timely fashion. .A‘seven-week
delay in response on issues of policy that are central to _
implementation of sanctions disserves all of our! 1nterests.' 1f,
indeed, there is policy interest in broadening the' scope of these
sanctions, then we believe it would best serve the policy goals
of the program and the public to capture these: ideas in a new
Executive order. Not only would we be in a better position to
- withstand legal challenge, but our public relatlons would be
enhanced considerably. We would be happy to work with you on

devising a more streamllned method to meet our common needs and
goals.
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!
LEGISLATIVE STRATEGY FOR IRAN/LIBYA SANCTIONS BILL

. OBJECTIVES:

- Push”at‘every Opportunity throhghont remaining House actions"
to improve bill as much as possible (recognizing opportunities
for dramatic change will be limited) o ‘

- In'Conference,'seek compromlse/alternatlve language that w1ll-
gain Admlnlstratlon support

House

i
1

1 :
- 4/12 - meet with Ways & ‘Means Committee staff to share areas
of concern and suggested changes

- 4/15 - W&M Committee meets with HIRC staff to discuss changes
’ I

- Treasury continues-to work with Banking Committee staff to
draft letter from Chairman Leach and ranking minority member’
Flake to HIRC Chairman Gilman; support indications made by staff
that Leach and Flake will write letter asking Gllman to drop the
flnanc1ng aspect of the trade trigger ; ;

- high level Treasury official (Summers) should meet with Leach
and Flake .

- State (Tarnoff, Welch) continue to work with {HIRC staff, :
Chairman Gilman, and Rep. Hamilton to determine itheir willingness
to accept changes from W&M, Banklng, Rules, and during floor
consideration : 3

. l

- sound out Rules Committee staff and Chairman Solomon on
positions on the leglslatlon ‘and willingness to alter it or make
important amendments in order during floor debate

- State Under Secretary Tarnoff to meet with Ge;denSon and
Berman to impress upon them need to improve bill in conference
and determine what further action is needed (depending-upon
changes made by other House Committees) : ' '

- share information on our. p051tlons w1th AIPAC and 1nterested

t

- 5/1 - deadline for W&M and Banklng to complete action

- work with OMB through dnter=agengy process to develop SAP=for

floor debate COPY
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- week of 5/8 - potential floor action

Senate

- work with Senate Banking Committee staff (majorlty and
minority) to determine willingness to alter bill'in conference

-~ high level calls to Sarbanes and D’ Amato to make sure they are
aware of our concerns and determine their goals for conference

- continue to work with Sen Kennedy and his staff to resolve
compensation issue for PAN AM families to clear way for
compromise in conference

Conference
- draft letter tovconferees from appropriate officﬁal
- concentrate on,potential compromises |
- continue contacts with key members (Gilman, GEjdenson, BerMan,

D’ Amato, Sarbanes) from hlgh level Admlnlstratlon officials via
phone calls or meetings
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