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sLmea
Gutler Memorandum on Executive Privilege October 17, 1994
'I}'o . Fmtn-
Walter Dellinger o " Richard L. Shiffrin
- ’ ‘Paul P. Colborn;/’

This memorandum summariizes our concerns about the attached
September 28, 1994 memorandum to general counsels from Lloyd
Cutler. regarding documents protected by executive pr1v1lege.

? l. Has been nverted into a White House s ment on
executive priyvilege generally The purpose of the original
drafts of the memorandum was simply to inform the agencies of the
Wh1te House policy of exerc151ng control ‘over certain. types of
documents and to set out tne procedures that should be followed
when congressional requests to the agencies encompass such
documents. Between the last time we reviewed .a draft (June 14th)
Aand the time it was 1ssued, however, the memorandum’s subject
line was changed -- from “Congressional requests to agencies for
documents orlglnatxng in the White House, delivered from the
Whlte House to an agency, or concerning White House-agency
dellberatlons" to "Congre551ona1 Requests to Departments and
Agenc1es for Documents Protected by Executive Privilege” -~ and
a very brief background discussion of executive privilege was
51gn1f1cantly expanded to linclude broader issues and statements
of Administration policy for the entire executive branch. The
result of these two changes is that the memorandum has become a
Whlte House statement on executlve privilege generally. This 1is
problematlc because the memorandum contains so many statements we
.dlsagree with and the document could be cited by Congress as a
dispositive executive branch statement.

2. May be v1ewed,as narrow1nq the scope of executive
privilege. The most problematic specific part of the memorandum
is; the discussion in the second paragraph of what is protected by
executive privilege. We are concerned that the memorandum’s
lenumeration of deliberations.and communications that are covered
by the privilege could be}read to be an exhaustive list.
Although we believe that the intent of the drafters was that the
memorandum would only control the disposition of White House
documents and communlcatlons between the White House and the
agencies, a broader interpretation that.the memorandum
definitively describes the current President’'s view of the scope
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of executlve pr1v1lege could be based on both the specific |
word1ng of the f1rst two sentences of the paragraph and the

1s described broadly as “documents protected by executive
pr1v1lege" and part of a w1de ranging discussion of executive
pr1v1lege principles and pol1cy that is not limited to White
House 1nterests.

Because the enumerat1on omits at least two major categories
- of documents protected by executlve privilege -- intra-agency and
non-White House inter-agency deliberations and other confidential
communications -- it will be necessary to issue a clarifying
statement This is of vital importance because the two omitted
'categorles, especially the hntra agency category, represent the
kand of documents that are most often subject to congressional
requests and therefore the most frequent subjects of executive
privilege concerns. Absenﬂ a‘ clarification, we would expect
congressional committees to respond to agency attempts to protect
the confidentiality of 1nternal or inter-agency documents by
citing the Cutler memorandum and demanding immediate
unconditional production on the grounds the documents are
dot w1th1n the scope of executive prlvxlege.

3. Incgrrec;ly stating that executive privilege always

operates as a qualified griv1lege. The third paragraph states
that ”[e]xecutive pr1v1lege must always be weighed” against the

ﬂnterests of the request1ng coordinate branch of government.

Thls statement is inconsistent with the long-established
execut1ve branch position that the state secrets component of
executive privilege is an absolute privilege, which means that it
1s not weighed against thejlnterests of the other branch. The
balancing referred to in the memorandum only arises in connection
&1th qualified pr1v11eges,’such as the deliberative process and
pre51dent1al communications components of executive privilege.

We also. qguestion the 1nclu51on in this paragraph of a reference
to balancing of “the ]ud1c1a1 need to obtain relevant evidence,
especially in criminal proceedlngs. Judicial needs are
irrelevant, of course, in the congressional context (which is the
subject of the memorandum)| and the reference only adds to the
appearance that the memorandum is a broad statement on executive
pr1v1lege generally. : . :

J 4, Misleadingly suggesting what is “usually” done by the
courts. The fourth paragriaph states that “[i]n the last resort,
this balancing is usually‘conducted'by the courts” and “the
courts usually decline to |intervene” until the accommodation
process between Congress and the executive branch has failed to
resolve the matter. These statements are mxsleadlng because they
suggest that the courts have a significant role in this area;

‘to the contrary, the courts historically have had quite a limited

role and there are political qguestion and other justiciability
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igsues that necessarily limit their role. The statements are
aqso incorrect: (1) the balancing is done during -the ,
aqcommodation process by the agencies and Congress and at the
executive privilege stage by the President, and in only one case
(Senate Select Committee on Presidential Campaign Activities v.
Nixon, 498 F.2d 725 (D.C. Cir. 1974) (en banc)) has a court ever
bélanced; and (2) it is incorrect to say that the courts "usually
decline to intervene” because there are too few litigated cases
fqr’anything to be "usual” kwe're_aware of only three cases:
senate Select Committee:; United States V. American Tel, & Tel.

Co., 567 F.2d 121 (D.C. cirl 1977); United States v. House of
ggg;esengggivgs, 556 F.Supp. 150 (D.D.C. 1983)).
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A |
To | . From VN
~File: ' ‘ : . Michael Sma.l ﬁ d):ﬁ
, : - Office of Legel Cotinse!l

on April 26, 1994, Hary Helen Carlson of The State Depacument
Legqﬁ Baviser's.OFffice asked OLC to review a2 draft presideucial
signing statement that her Office had prepared in connecticn with
the Foreign Relations Authorization Act, Fiscal Years 1894 and 13985
{the '"Act™). C[eputy Assistant Attorney General Righard Shidfrin
and | I reviewed the Jdrailt sig?ing statement., as well as the Act
‘itself. We provided comments Lo Ms. Carlson end to representatives
of the Office of Management and Budgel (“OMB”) ir & series of
telephone conversations on April 27, April 28, and April 29, 1394,
we aigo sent the Sta:e Iepartment seme suggested rewisions o the
signing statement. This memorandum summarizes our principal
comments. ' w
The subject matier of the comments fell into fwo cateqgories:
{i) provisions of the Act that‘arguably intrude on the Presidant’s
constitutional authority to conduct the naticn’'s forzign affairs;

and |[{i1) Appointment:s Clause| and general separation =i puwers.
P

conc¢erns with respect ta provisions of the Act that. establish new
entities within the Inited States Information 4gency ("USIA") Lo
cochinate,'international broadcasting initimtives of the U.S.
government. : : ) g

I. QPgesiigggggl Aunhority With Regpect to Foreicn Affeirs

| The draft signirg statement that Ms. Carlsom seni us of spril
25 identified a number of provisicns in the Agt Tthat arguably
intrude on &the Presldent’'s constitutional authority to conduct
Foreign affairs. OQur comuments focused on parts of the Act deeling
wit& (a) Tibet; (b) United States participation in internat.ionsal
financial organizatiuns; and (¢) presidential Gererminations with
~espect to persons whc'cwntribpte to nuclear pralileration through
ike provision of financial assistance.

!

|

1 president linton signed the Act ints law om April 30,

and 'issued a slgning statementc. We did not see the finai vergicn
of ‘the signing gtatenent. , -
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K. Tibet

SeCtion 221 of the Act states that the Director of the™e

shall seek to estab1ish an offlce in Lhasa,
Tibet, for the purpose of (1) disseminating
information ghout. tle United States; (2)
: prowoting ilScu451ons on confliect resciation
| and human rights; |(3) facilitating (nited
! States privaka sector ©  involvament ln
: educationa. ard cultural activities in Tibet
and {4) advising the United States chernment
with respect ta Tibetan public opinion.

Tibet is, of course, part of the People’s Rerunlic of Lv;nq
In 1light of the sensitive natiure of U,S. foreign relations with
china -- especially with respect to the status of Tinet ard human
rights issues there -- the draft signing statenent ident.fied
section 221 as a potentially rroublesom@ provision. In particular,
the :lGFlng statement noted tth Section 221 conid he construed as
requiring the President to escabllsh a Usih offirce (n Tibet without
the consent of China. choxdlnqu. the signing scatement took the
posltion that Sectior, 221 would have to be impiemented consistent
with|.the President’s foreign affairs respongibilities.

We told Msg. Carlson that we agreed that Section 221 psed
constitutional concerns with respect to the President’'s conduct of
forelign relations with China and his handling of the Tibetan lssue.
Ve also pointed out that anofher provision of the Ast, Secticn 226,
,ouﬂd be read as requiring the USIA to take certaln actiom wlth
rescht te Tibat, but that it had not been i{dentified in the dralt
gﬂlng statement. Section 236 states that the Director of the
JS’Aﬁ"shall establish prm;rams:of edvcational and cultural exchange
hetween the United States and the people of Tipeu.” We advised Ms,
,drﬂscn that if Section 221 was to be mentioned in the signing
>taHement, then so tuo should Section Z36. bUJS:QUEﬂt drafts of
hei51gn1ng statemen: grouped| Seactions 221 and 234 together and
zald that both provigions would have to be imp.emrntnd consistent
wish thn Prasident’s conctitutlonal responsibil 1()¢s.

g . B, ]nterrattmﬁal F1n§QC1al Drganizaticns
| Section $27(a) utates that no funds made available to carry
out ithe Act (as well as the Foreign Assistance Act of 1951 or the
Arms Control Export Act) may|be provided to a country that has
pxpropriated property belonging to a “United -States person.”
section 527(b)} states rthat the President shall instruet ..
‘=Dresenra»1vea at multilateral development banks and.1nr&rnafLmnal

inancial institutions to vote against any ioan or other
't,.lzatlon of the funds for the benefit of any counlrv that has
prroprxated U.S. property, unless the financial. @ssiztance in
'ﬂueqtion is directed to Lhe basic human needs of citizens of :hat

-
- 2 -
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country.

The draft signing statement sald that Section 5¢7TB)
“purport(s] specificelly to direct the president how to procesd in
negotlations with ‘ntercational organizations, - and mwignt Dbe
construed to reguire the ex%cutive branch To =epouse <ertain
substantive position: regarding specific issues.” As such, the
draft continued, Sectior 527(bb could be interpreted as hindering
“he exercise of the discretion that toe Constibution pestows on the
president in the conduct of foreign affairs. The dralt stated that
-« avoid thig result, Section 527 (b would be corintrued as neraly
“precatory.” . '

‘ We told Ms. Carlscn that we agreed with the State Daparwment’s
wosition with respect. T Section 527(5). We pointed out, however,
tfhat| S=ction 823 of =-ha Act’raised similar gongerns rtegarding
ores/idential authority aver the U.S. role international financial
institutions, but that- it hed not been identified in the draft

 signing statement. Section |B23 states tThat the secretary of

: Treds@ry shall instruct U.S. representatives of internatiovonal
findncial institutions to vote against the use of the institutions’
cunds for the purposes of assisting acguisition of nuclear we&pons
materials, We adviseld Ma. Carison that if 527(b) nmerited attention
in the signing statement, so| too did Section 823. Subsegquent
Arafts of the signing stazement grouped the two provisions togethear
and |said that both provigions {would be rreated ss precatory.

C. Preaidenticl D&term;nationsz Financial ridé for
Nuelear Proliferation

Much of our attent.on cgntered on Section 824 of the Act,
whic¢h, in our view, is thz provision of the legislation that [oses

the most significant corstitutional issuas.

jurisdiction of the Unjted States from contributing to nuclear
nroliferatien throuch Gthe provision of financ.ial assistancd.
Section 824{c) states <hat T[L]f£ the President darermines. in
writing afrer opportunity'for'hearing en the record, that a United
jtates person Or .8 foreign person nas angayged in prohibited
activity . . . the President shall, by order, impose the sanctions
destribed in [Sectior g24(d)]l” In turn, Secticm 824¢d) lists the
sanbtions that "shall be imposed pursuant to any order issued undar
[Sebtion 824(c)l."” . Those sgnctions are a ban on dealingu in
javernment finance, and a prohibitlion cn vaommencling) any line of
»Hysliness in the United States’in which the person was ndat engag=4
as of the date of the ordier; or on nsenduct [ingl any business from

any| location in the Unlted States at which the pevson did not

~cnduct busineéss as of the date of the order.” Section gua(e)

Section 8&24(a) and (b) prohibit ahy pefﬁcn within the

provides for judicial review of orders izsued by the President.

; g | -3 - ,
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-of s§nCtions is not ¢iscretionary.® Bpparently, each statulg
we have reviewed on this subject aleo contalins  nroad wiver

DR L A . : . .
-rovisions that  perwit the President to avoid lmposing sanciypens
' | 3 s ‘

alto@ether {f he conuludies that it is in the netional interest Qe

dc 86.. The existence of such waiver provisions nas been centzal Lo
cur |arialysis. We have stated that theose previsicns would have
litele meaning if the President has aiso had wide latituds Lo
- Zecline to make determinﬁtionS'ﬁn the first instance. Moreovar, we
have| said that thi brosd walver provisions allgviated the
conspitutional ~once-n that would otherwise arise from construlng
the presidertial determination provisions as mandatory. In shrort,

the walver provision jave the president constitutienally sufficient

discretion to cenduct foreign affairs because he can avoid impesing

sang-ions.

By contrast, the waiver provision in Section £24(h) of the Act
is guite narrov. Because Section B824(h) speaks Lo walver wf
“eontinvation” of the sancticns, the provision presumably only
wicks in after sanctions havelbeen in effect For scme pericd of
time.! Given the limits of the waiver provision, there is a goud
srgument that the President must have discret.on Lo refrain from
taking the Section 824(s) debermination. If that were neoi the
casé,, then the determination and waiver provisicns of the Act, vher
taken together, arguably amount to impermissible Luterference with

- the [President’s conduct of foreign affairs.

In the end, however: we qoncluded that the signing statement
need not exprassly refer to the jgsue of whether :he presidertial
determination gspecified in section 824(c) is discretionary or
mandagary. Oar reasoning was as follows:

'®  The judic’al review and sanction pruvisions are £0
g offensive that they offered enough constitutional urist
[ for the mill in the signing statement.,

L Many members of Congress had appar&ntly.realized
' that Section &24 presents a myriad of pract:ical and
: constitutional problems, and had advised. the:
‘ Administration that chey were willing =o work
b towards restifylng them soon. :

'@  The question of whether the determinzticn provision
' iz mandatery or discretionary is a difficult one.
any explicit starement about it gould  cause

i

, 4 Our most recent memorandum on the subjsct was written in
July 1993 by Paul Colborn and Jacques deLisle in response to a
recuest  from  Mr. Krezcko]‘ regarding whetha&r presidencial
determination provisions in .the EXport rdminisbration Act of 1279
and the Foreign Assistance Act of 1961 ave discraticpary O

mandatory .

- 5 .
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unnecessary acrimony between the Wnite House
Congress. ‘ S
All told, these [lactors led us to conclude that :
sufficient for the s.gning statement to say that, “in light of the
ronsF1tutiona1 and practical prob lems* posed by the provision, "the
President “would reirain from making any dekurmxnaflwns"— .nder
Saction 824, This sentence was phrased in such a “3{ o as to hint
that|the determinaticn was in fact discretionary. T spoke wiln Mo,
&rez*ko, and he teld me that he agreed with our anproach. At the
,ggpstlon. of his eclient hOther, a subsuquenr draft of the
51gn1nq statement employed slightly different l:rguage. It saicd
that| 'tmne FPresident would not be “compelisd® to make any
determinations under Section (824, - This revision relflecied a
_somnnhat more explicit expression of the view that the presidential
determination was discratlionary.

I, ig&g;gﬁ;;gggLJa3x£uﬁﬁiiﬂg

| Title IT1 of the Act was originally a separsue bill known as
the |International Broadcasting Act. It was intraduced in. the
Senate in 1993, and subsaquently incorporated ints the Act.

Title TIII reor;antzes and uorsol idates th international

o;na,castxra initiatives of‘ the United =2hakas government.
-rev1ousl}, seme of these activities were carried =ur by the ‘qud
of Infexnatloﬂal Broadoasting| {(“BIB”). Title  (I1 of the Act

abOllah°S the BIB. Szction 304|of the Act establishes in its place
a n‘re menmber 3xoadca=t3ng Boafn of Gevernors {the "Bosrd”}, which
is hdUaEd within USIi. The Board coraists of 8 m+mu~rs apponted
by tne President by and with the advice and congant of the Senate;
zhe qunth menber is the Jirector of the USIA. The President sihall
eszqnatw one of the membﬁrs (other than the USIA Director; =8
uhalrman of Lhe Boaré. Excluslge of the USIA Director, the 8 other
spard members serve for & term of three yedars. In addition, not
morﬂl than 4 of the 8 appoLnted mwmbers shall e of tha sans
pol txcal party. - C

moard. Among those funciions is the direction and supervision of
#11 |international bz:adrasrlng activities of thp United States,
Thia'@XCEEdq the functicas forTerLy exercised by the BIB.

» CSeuLion 307(a) establishes an International Broadcasting
Bureau 'th@ “Bureau”) within the USIA. It furtﬁe& states that the
ayreau’s function 1s to carry}out all nonmiiitary internatisznal
‘wroadcaqtlng activities of the United States The Confetrsnce
Repott indicates tha: tie Act declines to specifz in det&il the
structure, orgenization, and| responsiblilities f  the Burzau,
ieaving that task to the Board. Section 307(y) provides for the

uoﬁo-ntmenu of a Bureau DVirector by the Fhalrmaa uf the Board, in

..
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N
consultation with the: Director of the USIA and with tha concur:e

of the:majority of tie Board.

! . R

In reviewing Title I1I. we identified uwc constitutionalNg
concerns: (&) the requirement .that not morg &than 4 ¢t the 8
appoirted members of the Board [can be of the same nolitical perty;
and |(b) the manper of appointument of the Bureau Director. '

A. Political Balancing Requirements

political balancing requirements of the sort contained in
Sectiion 304 of the ACt are common Features -of statutés crealing
#independent agencies.” Such‘@gencies are headed by officers who
are insulated from presidential control through statutory enui€
protectijons that 1im.t khe President’s ability o remove them Lrom
offﬂcé before the expiration of their prescribed terms. sun the
Boardis an entity within USIA, which is not an indapendent egaency:
both the pirector of the USIA and the nembers of the Board are
clearly removable by the Pres@dent at will. The requiremert taat
ro more than 4 of the 8 appointeq members of the Board be from the
came political party iuz therefore incongrucis. Indeed, we are
una?ate of any statute in which such requirements are impoged with
respegt to the appointment of officers who are ciearly remevable at
will.; More fundamertally, as‘a constitutional matter, we sdvized
the| State Department. that the requirement arguably trammels tre
Fresident’s evercise of discretion in appointing cfficers whe A€
answarable to him. :

we discussed the wuestion of whether and how the signing
X : s C

statement should treat the political palancing raduirements Wwith
us.| Carlson, two otfficials of BIB, (Richard Mgsride and Jonn

vindberg), anad Ron neterson land Annette Rooney of OMH. We a:zl

|

5 There are a number pf gtatutes setting up ggencies that
are gilent with respect O Fhe Pregident's power LD Temove ~he
AgEnCY heads, but that ccntaiq‘political balancing regquirameni and
ocher trappings that wculd suggest that the agency is interded to
be |an independent agency, insplated srom presidencial conteol. By
stqtﬁtory mandate, the uﬁmbgrship of the now-asolinhed BIE was
politically pbalanced. The stacute did Dot sSpeak =0 chie
're!_'p‘cva‘oility‘of aTh officers! It could be arguad that BIB was ‘an
independent agency. But =vel 1f that is a correct sheracterization
~£1BIB, it does not desnribe| the Board, becausge Lt is parc ¢f aL
enticy, the USIA, whege head lclearly serves at the pleasure of the

- 6 our files imdiicate that although we (id pot wrise &
foFQal pill comment at- the| time, we raised these concerds in
comnunications ‘with the Office of Legielative Affaire of the
Tustice Department in cGnneqtion with a June 1993 xeview of the

separate legislation that eventually pecame Titcle ITL of the ATt.

i
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something that was forced u

contrary, it was the Administration’'s idea.

wdd
constituticnaiity ofl

pressed. Accordingly,
not say anything about the pol

B.

The Appointment: Clausé P

of "Officers of the United .S

petween
preslident and confirned by the
may be appointed by

Heads .of Departments.” It is .\

agreedfthat this was & sticky issue.
apparently including the political balancing reéquirements - is

"principal officers,? who must be

OoLC

Title II. of the 2Act

pon the Administration. To theg

It would therefore he

for the President to compléin in a signing statement aboul the
provisions
we recommended that tihe s5:.gning

Eor . which his admiristration

| . : .
ttical balancing recguirements.

Appointmeni, of Bureau Director

rescribes the manner cof appoiniaent
The Clauss dlstinguishes
apocinted by ithe
Senate, and inferior officers, who

tates.”

"+he President alone, the Couris of Law, or the

| - . . .
inclear from the fam: of the statute

as Lo whether the Bureau. DQrector is arn oifiver, or a mere
=mployee. The Buregu Director's Functions are riot specified in

Title IIT, and the l:gislative history makes plain that is up te

rhe ﬁqard to define his
Bureau Director is an

sr her
inferio

duties. The problzn ig- that if the
r officer," his appointment by the

~hailrman of the Board is inconsistent with the Appodntnmants Clause.

The
3oard. is an entity within USIA
is the Director of thre USIA.®

history and purpose of Title
genarally familiar with the dis

The BIB officia.s with whom we

Chairman of the Board is not the "Head cf a Lepartment:” the

, and the "Head” of fthat Department

II1I of the Act. They were 2ls50
tinction between “"officers” who aust

e appointed in conformily with the Appointments Ciause, and ather

woverament employees who may‘
nffidials stated that, as they

was probably meant to be an offlcer.

the Srate Department and OMB th
»nis . possible Appointwments
influenced hy
administration bill.  Furthe
-cha#lenging some ac:lon of
nppaintments Clause sttack is
defensible argument that the |
This argument would ke predica
language defining the "Burea

sta@ement in the legislative history indicating thet Congress
it to the Board to speeify those functions.

"7 He clearly is not a
- 8 We

|
“itle III in 1293.

plause preblem.
the - fach . that

Bureau Director

be appointed in anyv manner. The
understood it, the Buresu Director
However. we recommended o
at the signing statenent not address
_ hgain, we vera
Title --III was originally an
more, in the event of litigation
the Bureau Director in whick an

made, we believe that there i3 a3
is nobt an officer.
ted on the rather cursary statutory
u Director’'s functions, amd tha
left
Tre zrgument would be

principal officer.

apparently did not raise thie concern when we reviawed

S
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gtabtemant

spoke were familiar with the
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| . . i . .
undermined if the Beuardé ends |up defining the Bureau Director’s
funcrion in such a wey that he plainly is an officer,

- & .
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