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'UNITED STATES DEPARTMENT OF EDUCATION 20> S
OFFICE OF THE GENIRAL COUNSEL '

March 16, 19$58

Timothy Greena, Esg.

General Counsel

Student Loan Marketing Association
1050 Thomas Jefferson Streaet, K.W.
Washington, D.C, 20007-3871 -

Dear Mr. Gragena:

I am writing in rasponsa to your letter of February 3. 1995.
and our meeting of March 2, 1995, regarding the offset fee owed
by the Student Loan Harkating Association (Sallie Mae) to the
Department of Education (Department) under §439(h)(7) of the
Higher Education Act of 1965, as amendad (HEA), 20 U.S.C. 1087~
2(h) (7). '~ In these communicationg, you have questioned the
initial opinion we sent to you regarding the application of the
offset fee to loans transferred by Sallie Hae to a business
trust.. :

We appreciate all of the information you have proevided and
have carefully considered your arguments and views. However, as
explained below, we have concluded that our initial view was
correct and that the offset fee would be owed on loans
itransferred to a business trust.

- We understand that, undar current plans, Sallie Mae intends .
to transfer some of the loans it holds undsr the Federal Family
Education Loan (FFEL) Program to a wholly owned subsidiary that
will furthar sell the’ loans to a business trust for purposes of
securitization. The subsidiary will be a passive shell that is
being created only for tax and bankruptcy law purposes. An
eligible lender under the HEA will act as trustaa for the trust.
The trust will be capitalized with debt s0ld to institutional
‘investors as senior note holders and "equity™ certificate
holders. An indenture trustee will protect the sanior note .

" holders. The Yequity" certificate holders ars limited partners.
in the trust and have certain voting rights, but their return is
linited te principal and intercet and they do not share in any
final profits of the trust. Sallie Mae’s subsidiary Nolds 1% of
the “equity” certificates and is the genéral partner of the trust
‘and Sallie Maa receives the prcfits upon termination of the =
trust. A

The detailed description of the proposed securitization you
provided makes it clear that Sallie Mae will maintain a -
‘pubgtantial role in regard to the loans involved in the
securitization traneaction. Sallie Mae or one of .
subsidiaries will contract with the trust to serviice the loa

“exchange for a servicing fee. In addition, Ssallie

COPY ™

owned subsidiary will own one percent of the “equyi%y
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certificates issued by ‘the trust. Sallie Mae’s payment for the
loans will not only includae the one percent "equity® certificate
and a cash payment but will also include deferred purchase price
paymants egual to cash flows of the trust. .Ultimately, Salliae
Mae receives the final profits of the trust, which is a
characteristic.of an owner or holder of property.

As noted in our letter to ycu of Jhnuary 13, 19935, the HEA
uses the term “holdar® in a number of different contawxts. The
implications of that term as well as the related term *holds"
used in §439(h) (7) .of the HEA depends to a significant axtent on
the context in which it is used. Moreover, as you acknowledged

during our meeting, the meaning of tha term "holds™ in the
context of §433(h) (7) of the HEA is clearly left to the
Secretary’s discretion in implementing the purpcses of the
statute. As we noted in our previous letter, the offset fee is
clearly intended to raise money for the Federal government. It
wap enacted as part of the Omnibus Budget Reconciliation Act of

© 1993 and vas specifically identified in the law ag a cost saving
provision that would reducs 'the budget deficit.)}/ The
Secretary has to keep this purpose utmost in mind in intarpreting
tha statutory requirements. ,

The ultimate issue is Qhether the form of Sallie Mae'’s
proposed transaction should axempt the affected loans. from the
intent of Congress in reguiring the payment of the offset fea.

..As noted above, Sallie Mams retains a substantial interest in the
activities and profite of tha trust that is formally tha new
holder of the lpans, The general rule is that "a corporate.
entity may be disregarded in the interests of convenience,
fairness and equity.” capital Telephone €0, ¥, FCC, 498 F.2d
734, 738 (D.C. Cir. 1974); Towpn of Brookline v. Gorsuch, 667 ,
F.2d 215, 321 (lst Cir. 1981). The corporate form may not defsat
overriding faderal legislative policies. Thomas v. Peacock, 39
F.34 453, 503 (4th C€ir. 1994). In applying these rules the °
federal courta have looked closely at the purpose of the federal
- statute to determine whether the statute places importance on the
corporate ferm. ZTown Of Brookline, 667 F.2d4 at 221; Thomas, 39
F.3d at 504. 1In fact, the courts have not allowed the invocation
of the corparate ehield to pernit an evasion of legal
obligations. Thomas, 39 F.3d at 504; Alman v, Panin, 801 F.2d 1,

3-4 (1st Cir. 1986); L9xgn_xﬁ_mgxgz_A§a§:.ugm£L 653 F.S5upp.
1542, 1551 (S.D-NK.Y., 1587).

Consistent with these judicial guidelines, we have ‘
deternined that it is not appropriate to permit Sallie Mae to
evade its legal responsibility to pay the offsat fee on loans it

i/See Pub.L. 103-66, Omnibus Budget xaconcili'
. 1993 /Title IV, Subtitle B; 139 Cong, Rec, HE135,
' (August 5, ,1993) (Statement of Rep. Ford).
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transfers to a trust in which {z has an interest. Tha intent of
$439(h) (7) of the HEA is to require Sallie Mae to pay a fee to
balance off the costs of the FFEL Program. That purpose would
clearly be frustrated if Sallie Mae were permitted to avoid the
fee gimply by transferring leans to a trust while retaining an
interest in the loans through the trust.2/ The statute

requires that the fee in paid on any loan that Sallie Mae "holds"
as of a certain date; it does not indicate that the fee would
only apply to loans held by Ballie Mac in a certain corporate
form. It is clearly ineguitable to psrmit Sallis Mae to aveoid
its statutory responsibility merely by cremting a business
structurse that only seems to remove Sallia Mae’s direct centact
with the leans.3/ In fact, it is incensistent with the
etatutory schame to allow Sallic Mae to use funds to which the
Secretary is entitled to pay the costs assoclated vith its
privatization efforts. .

Contrary to . the lcgal apinien praparcd by skaddeh, Axps,

-Slate, Meagher & Flom on your behalf, ocur interpretation of

§439(h) (7) of the HEA is not limited by the Department’s
traditional interpretation of the term *holder” in the FFEL
Program. As an initial matter, we note that Congress used the

term "holds* and not "“holder" in §439(h)(7) and that the two

terms are not necessarily synonymous. More importantly, howaver,
the term "holds® haa to be interpreted within ths contsxt of
§439(h) (7) of the HEA and Corigressional intent in enacting that ’
provision.4/ That intent would not be served by an

" Z/The seecuritization also would limit the Secretary’s
statutory authority to ensure that Sallie Mae fulfills its role
ag a lender-of-last-resort. Secticn 433(h){7)(B) of the HEA
pernits the Secretary to increase the offset fee to 1.0 percent
‘1f Sallie Mae substantially fails to comply with its lender-of~
last~resort obligations. We do not believe that Congress
intended to perpit sSallie Mae to escape its programmatic
obligationg merely by transferring its lean portfolio to a trust.

3/1It is alsc instructive that the preposal indicates that
Sallie Mac _expects the transaction to ke invisible to the
borrowerg whose loans it sells to the trust. The plan clearly
contemplates that Sallie Mae will continue to service the loans
thus aveoiding the reguirement to notify the burrovers of the
trnnsactiona under §428(b) (2) (F) of the HEA.

4/As noted 1n our earlier letter, the Department’s analysis
is esimilar to that used by the Internal Revenue Service (IRS) in
determining whether to tax income of a trust toc a granter or

trust or its asgets. 26 C.F.R. 1.671-1. We digd
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Finally, I want to assure you that our intarpxatation of
§439(h) (7) 1s not designed to frustrate Ballie Mae’s efforts to
privatize. We recognize that this opinion may have rinancial
implications for Sallie Naa’c.plans. However, wa 46 not balieve
that the Secrctarxry’s prior expression of support for those
efforts permit the Department to interpret the HEA eentrary to

_ the intent of Canreas in enacting the statutory raquiranant for
an offset fee.

sincerely,

Felix v Baxter
Daputy Genaral Counsel

sj(...continuad) ' '
transaction as a grantor trust. That issue is clearly for the
, IRS to decide. Hewever, ae in the cage of the IRS, it is '
‘certainly appropriateé for the Department to disregard the form of
- a trust entity if the grantor retains certain powera. See Ectate
of o!connor v, Complesioner,

_ , 69 r.c. 165. (1977).' As the Supreme
court has said:

Technical eansiderations, niceties of the lav of trusts.

or conveyancesr, or the legal paraphernalias which

inventive genius may construct as a refuge from

surtaxes should not obscure the bagic issue. The issue
~ is whether the grantor after the trust has been

established may still be treated, under this statutory

schene as the owner of the corpus.

Helvering v. Clifferd, 309 U.S. 331, 334 (1940). Under the
- statutory scheme of §439(h)(7), Sallie Mae cl&arly can and should
be treated aa holdinq the loans. :

. 2/Ve algo do hot agree with ycur argument that our
interpretation of §439(h)(7) would disrupt the existing market
for publicly traded student loah securities. oOur interpretation ,
~does not reflect a change in the Department’s traditional broad §
interpretation of the term "holder™ for other purposes in the .
FFEL Program. Instead, We are interpreting a statutory provisien
dixected to and affecting enly Sallie Mae. oOur i

that provision does not directly affect any othexr
party.




- Withdrawal/Redaction Sheet
-Clinton Library

Clinton Presidential Records
Domestic Policy Council
Gaynor McCown {Subject Files)
OA/Box Number: 7321 : |

FOLDER TITLE:
Education [1]

DOCUMENT NO. SUBJECT/TITLE i DATE RESTRICTION
AND TYPE '
001. memo Patricia Smith to Barry White re: TRIAD developments (2 pages) - 04/28/1994 PS5
COLLECTION:

2011-0255-8

rc648
' RESTRICTION CODES
Presidential Records Act - |44 U.S.C. 2204(a)] Freedem of Information Act - |5 US.C. 552(b)]
P1 National Security Classified Information }{(a)(1) of the PRA| b(1) National security classified information [(b)(1) of the FOIA]
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)(3) of the PRA| an agency [(b)(2) of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would violate a Federal statute |(b)(3) of the FOIA)
financial infoermation |(a)(4) of the PRA] - b{4) Release would disclose trade secrets or confidential or financial
P5 Release would disclose confidential advice between the President information |(b)(4) of the FOIA]
and his advisors, or between such advisors {a)(S) of the PRA| b(6) Release would constitute a clearty unwarranted invasion of
P6é Release would constitute a clearly unwarranted invasion of personal privacy [(bY6) of the FOIA]
personal privacy [(a)(6) of the PRA] b(7) Release would disclose information compiled for law enforcement
: . - purposes |(b)(7) of the FOIA|
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift. financial institutions |(b)(8) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 U.S.C. © b(9) Release would disclose geological or geophysical information
2201(3). ) concerning wells [(b)(9) of the FOIA]

RR. Document will be reviewed upon request,




EXECUTIVE. OFFICE OF THE PRESIDENT
28-Apr-1994 08:59%am
TO: : Barry White

FROM: Patricia A. Smith ‘
Office of Mgmt and Budget, LVE

CC: . Bernard H. Martin
CC: Judy L. Grew

CC: Daniel J. Chenock
SUBJECT' TRIAD developmenfs

There was a meeting in Sally Katzen's office yesterday at 4PM on
the TRIAD regulations at the request of the President of the U. of
‘Georgia, Charles Knapp. U. Georgia is a member of both the '
National Assoc. of State Univ. and Land Grant Colleges (NASULGC)
and ACE. In attendance were Jerry Roschwalb and Terry Hartle from
NASULGC and ACE respectively, a lawyer with a Georgia accent,

David Longanecker, Dan Chenok, me and Keith from the OIRA offlce
of intergovernmental affairs, through which office the request for
the meeting came in. : :

Knapp believes that doing the reg on Elig. and Cert. as Interim
Final is not enough -- there is danger of political embarrassment
to the President. Through the meeting, he is letting the
Administration know that the llkellhood is that one or more
institutions w1ll sue.

Sally noted that‘the President is aware of the controversy. The
problem is the law. We pulled back to the law where possible. We
hope they will help us send the message to Congress that the
problem is. the law. But in a suit, we will prevail.

Roschwalb assured her that suits will not come from anyone at the
table. Sally looked very stern and said: that if they are’ ,
responsible, even though they may hate the law, they should pomnt
-out to their members that.the Feds have prOVLded access to ‘
themselves on issues and minimized the problems on substance in
their changes to the NPRM.

Roschwalb said they would go to the Hill but that the ‘
Administration can help. The associations will look at _the re

carefully when published but there are very basic dififferences
between the community and. the Administration. COPY
Terry said he had met with some’ very angry college pr :
were furious with the preamble language saying that part of what
the regs are trylng to do is reduce fraud and abuse in 2 and 4




years institutions, of wthh the community thlnks there is too-
little  to warrant such heavy handed regs. Sally agreed that the
’proprletarles are a if not the prlmary problem.

He went on that they were‘brlngzng up the issue before some step
like a suit or Hill action because the White House had chastised
the community before when the community would not support National
Service because they thought it threatened Pell funding. The '
White House had told them never to do that again without advance
.warning. So this is the advance warnlng

Terry recommended that the Secretary app01nt a task force to come
up with ways to rationalize pt. H to reduce overlap and

duplication. Not all the problems are statutory. He was :
critical, as he had been before, of the low estlmates of paperwork -
burden in the NPRMs.

(I don't completely understand this next section.) Sally and Dan
said that the paperwork burden sections will be out again for
comment. Sally said that OIRA reviews both rules and paperwork,
but has statutory authority behind it on the PRA. OMB can decline
to approve a requirement to collect data. The published rules '
will be effective except for the data collection sections. When
. those issues are resolved, we w1ll publish a notice to that
.effect. ‘ :

Next David finally clarified his position, which is a serious part
of this controversy. He stated that the Department likes the law
better than the community. He said no legislative action is
appropriate in this session, but will work with the community on

~ improvements, reiterating, however, that ED and the community will
end up with significant differences on the law.

Sally still tried to suggest working with Congress for
- improvements, but I am dubious that ED will support much in the
way of legislative change that will satisfy the community.

|COPY
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MEMORANDUM .

TO: Bill Galston

- FROM: Harry McPherson
DATE:  September 16, 1994

Thank you for your candof and openness about.student loan
consolidations. I entirely understand youf view that it is
consistent with the President’s commitment to direct loans.
Undoubtedly consolidation has the potential to benefit'seﬁeral
ﬁillion student ‘loan borrowers,_particularly those just out of

college.

But in present circumstances, it also has the potential to
over-tax the Department of Education’s ability to process
applications for direct loans, spoiling a good idea in an

administrative imbroglio.

Further, unless Sallie Mae and the FFEL lenders are given -
the chance to offer equally attractive terms on consoiidation
loans, there is a distinct possibility that}many more lenders
than.curreatiy anticipated will sell their portfolios and get out
of the business; that Sallie Mae itself will see a significant
shrinking of its loan assets; that as a,resuit, Sallie Mae will
become less able to function as a servicef for DOE or as a lender

of last resort (as it has just been asked to be, in Texas); and

finally that its successful transition to private status will be

.encumbered. or even jeopardized. _ COPY




The administrative problem:

The DOE is gearing up to handle 5% of the student loan
business, before it leaps to 40%. Start-up probleme are
inevitable. If in addition to processing direct loan
applications from current students, DOE receivee inquiries from
another million or more FFEL borrowers interested in converting
to direcf loans, the result is certain to be‘eonfusion and delay
-- affecting not only those interested in converting, but student
‘applicants for direct loansf Politically, the message would be
that the Administration promised what it could not competently
deliﬁer. That message has dogged Democrafic administrations long

before this one.

The FFEL lender problem:

If a significant‘number of FFELrborrowers refinance through
the direct loan consolidetion program, the financial
consequences, for lenders, will be higher per-loan costs and
redueed fefufns on their investments. The-adveht of'direct loans
has already shaken the lender community; marginal profitability
will COnvince_many nervous leﬁders to quit the bueiness. ‘That
eventuality, and Sallie Mae’s own depleted loan pertfolio; will
put even greater pfessure on the'government’s érogram. Even
those who look forWard to a direct ioan monopoly in the student
market willv wish to approach that goal gradually enoug rC()IP?

job competently.




‘A modest proposal:

If the Administration chooses to proceed with a direct 1loan
consolidation progrém, there is a way to reduce the risk of
failure for the Administration and the potential negative
implications for Sallie Mae and FFEL lenders. It ié to allow
FFEL lenders to offer mdrerattractive terms oh cdnsolidation
loans than they can now, by providing that the maximum interest
rate on a FFEL consolidation loan wouid-be 8.25%'or.the weighted
average of the loans conéolidated, whichever is lower. 'This rate
would be fixed for the life of thé loan. .Currently, FFEL lenders
must set the rate on a consolidation loan at the weighted.average‘
of the loans consolidated, rounded up to néarest-whole percent.

The result is that many loans are saddled with a 9% rate.

' Lendersvare currenfly forced in many cases to charge
porrowers 9% on consolidation loans. By way of comparison, the
government’s.consolidatioh rate is capped ét 8.25%. So enactment
of this amendment would alléw FFEL lenders to offer borroweré a
rate similar to the goverhment’s.consdlidaﬁion rate, and thus to
protect their éxisting'FFEL assets. This would ehcouragé private
lenders to remain in the student loan field during the transition
period contemplated by the statute. A;;'existing borrowers would
benefit from potentially ioﬁer rates, and the vdlume 6f loans

‘consolidated by FFEL lenders would reduée'the administrative

‘burdens on the newly created direct loan sy-stem', while COPY

'maintaihing a healthy FFEL market.




- Under current interest rate assumptions, this change would

not represent a scoreable futureAexpenditure. The amendment
could be attached to the Elementary and Secondary Education Act

Amendments bill currently in conference.

The political results:

Enactment of this approach would have the following benefits

for the_Administratibn:

-~ It increases the chance that the direct loan program will

work, administratively.

- It assures that all borrowers, including those who for
personal reasons prefer to coﬁtinue dealing with their
local banks, will havetthe opportunity to consolidate
their student loans on more attractive ternms than they

can now.

-- It makes it likely that Sallie Mae will retain sufficient
assets to play the lender-of-last-resort role that

Congress and the DOE wish it to play.

The only objection to it that I can imagine is that it

implicitly perpetuates, at least for the next few years,'the FFEL

market. That objection strikes me as more ideological GOPY

practical, and I hope you will find it.so as well.




We are ready to discuss the proposal at your convenience.

"COPY




282-481-
2-481-1438 . OLCA @42 PB2/@3 JAN 27 '95 13:02

-,

UNITED STATES DEPARTMENT OF EDUCATION
. OFFICE OF LEOISLATION AND CONGRESSIONAL AFFAIRS

Memo . o | 1/27/95
. To: Bill Galston '

From: Tom Wolanin

T )
Re: Sallie Mae privatization

Last night I attended a dinner for the Sallie Mae Board of
Directors which was a tribute to Bill Ford, former Chairman of the
Education and Labor Committee and my long-tlme former boss. '

In the course of the reception and the dinner I had frank

' conversations about Sallie Mae privatizatlon with three members of
the Board - Bill Arceneaux, Chairman of the Board and the head of
the Louisiana association of -private colleges; Dolores Cross,
President of Chicago State University; and Fred Bohen, a university
administrator in New York. Arceneaux and Cross are, I believe,
Clinton appointees to the Board and Bohen is one of the education
representatives. These are all people I have known for many years.

I told each of ‘them that the Administration’s position with
respect to privatization of Sallie Mae was that we would advocate
and support privatization only insofar as it advanced the direct

. lending program. (I trust that this is an accurate representation
of our position since this is what I have heard stated as our
position at the meetings of ED, Treasury, NEC and OMB people on
Sallie Mae privatization that I have attended.) I suggested to

- these Board members that Sallie Mae could play an important role in
supporting direct loans as a serv1cer for example, and that Sallie
Mae also has an important role in insuring the contlnuing smooth
operation of the guaranteed loan program as it is phased out.
While servicing direct loans would not be as lucrative an activity
as Sallie Mae’s guaranteed loan financing activities, I noted that
such SeerCing could certalnly provide Sallie Mae with a "bridge"”
of steady income as it found its niche in the private sector. I
also suggested to them that Sallie Mae could be constructive with
‘respect to direct loans by not attacking and undermining the
program and by not giv1ng aid and comfort to the enemies of direct
lending.

I had good conversations with eéch of them. What surprlsed< '
me, however, was that the linkage between their suppopt—£ Rsact

lending and our support for their privatization on reapg: 2 LTS
was news to each of them. This suggests to me that]{ ‘

things is going on: 1.) They are all in denial - th¢ Poyt
this linkage but refuse to accept it. 2.) Sallie M3 3 erit

400 MARYLAND AVE., SW WASHINGTON. D.C, 20202-3)00
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knows of our position but has not shared this information with the
members of its Board. Or, 3.) The Administration has .not
articulated its position clearly and unambiguously to Sallie Mae.
If we have not already done so, I think we need to make the
Administration’s position abundantly clear to Sallie Mae. If they
had a definitive understanding of our position, my conversations
with these Board members lead me to believe that Sallie Mae would
be much more likely to move toward supporting direct lending in
return for sympathetic action on privatization.

On a related topic, I got an e:mail .from: Maureen McLaughlin
yesterday commenting on a conversation she had with you. You
raised with her the possibility of an wundesirable (from the
Administration’s point of view) Republican Sallie Mae privatization
bill moving in the Congress. I have not heard of any such bill.
Please fill me in on any details of who is drafting such a bill and
which committee is considering action on it. Sallie Mae
privatization legislation would be considered by Kassebaum’s and
Goodling’s committees, and I have not heard it even suggested that
this is on either of their agendas. In fact, both of them have
laid out agendas - welfare reform, job training consolidation and.
reform, reauthorization of the arts and humanities endowments and
other matters -~ that should takeée them through the next several
months. I suspect that this is a ploy glnned up by Sallie Mae to
try to leverage ‘us to move our privatization leglslation more
quickly.

cc: Kay Casstevens
Leo Kornfeld
Mike sSmith
Frank Holleman
Barry White

COPY
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H

to accelerate implementation of the Federal Direct student Loan }<BZL
Program and to amend Part B of Tltle Iv of the Higher Education

Act of 1965 to prov1de for orderly termlnatlon of the status of

the Student Loan Marketing Association as a government-sponscred
enterprise and its reorganization as a nonfederally-chattefed

business corporation.

Be it enacted by the Senate and House of ,

Representatives of the United States of America in Congress

assembled,
SECTION 1. SHORT TITLE.
This Act may be cited as ["The Federal Direct Student

Loan Acceleration and Student Loan Marketing Association

Reorgaﬁizatioﬁ Act of 1993.)"

'SEC. 2. FINDINGS AND PURPOSE.

(a) Flndlngs.—-The Congress hereby flnds that C OPY
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implementgtion of the Federal Direct Student Loan érogram under
Pértuc of Title IV of the Higher Education Act of 1965 creates an
environment that no longer requifes federal chartering on a long- |
term basisiéf a goverhment-spongored entérprise to serve as a
secondary market'and.warehousingkfécility for guaranteed studenﬁ
laans. |
| (b) qupose.-41t is the purpose of this Act to provide for
orderly termination of the existence of the Student Lpan
Marketing Association (the."hssociation") as a govetnment-
sponsoréd enterprise‘on or before December 31, 2004, and to
authorize its reorganization as a nonfederally-chartered business .
corporation;, |
SEC. 3. IMPLEMENTATION OF FEDERAL DIRECT STUDENT LOAN PROGRAM;
(a) Sﬁbsection'4s3(a)(2)(C) and (D) are amended to read as
follows: |
| (C) for academic year 1996~97;'loans made under
this part éhalllrepresent BOIpercent of thé new student
‘loan volume forvsuqh year; and
(D) for academic year 1997-98, loans made under
this part shall represent 100 perdent of the new
studént loan volume for such year. |
{b) Subsection 453(a)’is tepgaled.
vszc{~4. .REORGANIZATION OF THE STUDENT LOAN MARKETING

ASSOCIATION.

COPY
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_ 3
Part B of Title IV of the Higher Education Act is

amended by adding at the end thereof the following new section:;

SECTION. 440. REORGANIZATION OF THE STUDENT LOAN MARKETING
- ASSOCTATION THROUGH FORMATION OF HOLDING

COMPANY

(a) Reorganization of the Association.--
(1) Authority to Reorganize.--The Association is

authorized to carry out a reorganization pursuant to a plan

of reorganization which is consietent with the provisions of
this section‘(the "pPlan"). ([specify 2/3dslvote of Board?]
(2) Formation of the Holding Company. The Plan
<i::iall provide for (1) the formation by the Association,
under the laws of any State of the Unlted States or the
District of Co;umbia, of a company (FHolding Company") ; (2)
the formation, under the laws of any State of the United
States or the District of Columbia, of.a company (“Sheil

Corporation") which shall be a wholly owned subsidiary of

the Holding Company and which shall exist temporarily solely

for the purpose of carrying out a reorganization-pursuant to
this seotion; (3) the nerger of Shell Corporation into the
Associatio and (4) the 1ssuance of stock’purchase warrants

or other instruments acceptable to the Secretary of the

Treasury under which the United States may partlaiﬂijﬁ ;s'

DRAFT February 10, 1995, 2:33pm
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the galns of the Holding Company or 1ts security holders.
(2) Plan Approval. Upon adoption of the Plan by
the Board of Directors of the Assoc1at10n,_the Plan shall be
submitted to the Seéretary of the Treasury and the Secretary
of Education. The Secretary of'the‘Treésury and the
Secretar& of Education may'require the Board to adopt such
amendments as are necéssary or appropriate thfﬂffff_fffa

continued safety and soundness of}the Association,

consistency with the‘p:ovisiohs of this section, and the

—

ability of the Association to continue to fulfill the

purposes for which it was formed until its dissolution.

(3) Registration Statement. After adoption by A
.the Board of any amendments required pufsuant to paragraph
(2) and formation of ﬁhe Holding Company as prdvided in the
Plan, the Holding_Coipany‘shall file a registration

R statement,_which sha1l include a proxy statement of the

%ngkg\ Association [require compliance with securities laws for
, : .

v
égéﬁ:bﬂkpj purposes of proxy] and a prospectus of the Holding Company -
1 > . o
(P

with the Securities and Exchange Commission to (i) register,

pursuant to the Securities Act of 1933, as amended [15

U.s.cC. 5}77a-77aa’(1988)], the common stock of the Holding

Company into which the common stock of the Association shall
. ‘ L>ha

"be converted at the Effective Time and (ii) to solicit the

approval'of the Reorganization by the Association's common

|cory

& <

stockholders.

DRAFT February 10, 1995, 2:33pm -
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5 .
(4) ‘Stockholder Approval. After adoption of the .
Plan:by the Board of piréctorébahd its approvél by theAA |
Secretariésvof the Treasury and Education, thé Pian shall be
submitted to the common stockholders of the Assﬁciation for
their-approval}, The Reorganization sﬁall occur ét the
Effective Time, provided that the Plan has. been approved by
thé affirmative VOtes; cast in person or.by proxy, of the
holders of a majority of the shares of the commoh stock of
the Association. )
.(5) Board Authority. The Board of Directors of
thé Association may take or caﬁée-to be taken all such.A
action as is consistent with this section énd as it deems
-necessarf or appropriate to establish the Holding Company
and Shéll Corporation and to effect the Reorganization in
accordance with this section, applicabie state law, and the
- Plan.

(b) Effect of Reorganizétion.

| (1) At the Effectivé.Time,»Sheli Corporation
/2%£|a11 be merged with and into the Assoéiation in accordance 
< with and,suﬁject_to the té:ms and conditions of this section
and, following such-merger, the Association shall be a
wholly owned sﬁbsidiary of the Holdiné Company;'

(2) At‘theﬂﬁffective Time, each share of the

Association's common stock issued and outstanding

immédiately-prior to the Effective Time (other than shares

,(:‘:D[,‘(

DRAFT February 10, 1995, 2:33pm
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Held in the treasury of the ociation) shall be converted . -

int% the right [?] to receive jone share of common stock of .

the Holding Company and each outstanding option to purchase .

the Association's common stock shall be converted into the

option to pﬁrchase an equal\numbéf of shares of the Holding

Company's common stock:

k3) At the Effective Time, each share of Shell
Corporation'skcommon stock issued and outstﬁnding |
imﬁediateiy prior to the Effective Time shall be converted
into one share of the Association's'common stock;

(4) At thé Effective Time, the separate existence
of Shell Corporation éball cease: - | ' L e

\(5) At the Effective Time, each share of ﬁhe
Holdin§ Compan?'s common stock issued and outstanding
immediately prior to theVEffective Time shall be retired and
cancelled; |

[(6) At the'Effectiye Time, all treaéury shares of
the Association shall be retired and cancelled.] | |

| (7) Ownership.‘»lmmediately after the Effective

Tim; and as a result of the ReOrganizatioﬁ,‘ali of the
common stock of the Assoéiation‘shall’be owned‘by theA
Holding Company. All shares of preferred stock of the
Associaiion issued and outstandihg imﬁediately prior to the

Effective Time shall remain the issued and outstanding

preferred stock of the Association immediately |after the
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Effective Time.

ngS) Holding Company
number ahd comp051tlon of the Board ‘of Directors of the ' ‘bLJL

Holding Company shall be detarmxned as set forth in the Qéw’

Ho% ing Company's charter or like instrument (as amende dﬁ<
7 ,
from time to time) or by-laws (as amended from time to tlme)(ﬁ3

ghd as permissible under the laws of the jurlsdlctlon of 1ﬁgEN<S

fihcorporation. The initial Board of Directors of the

j Holding Company serving after the Effective Time shall be

elected by the common‘stockholders of the Holding Company.
No director of the Association that is appointed by the
President pursuant to section 439(c) (1) (A)may serve‘as a
director of‘the>Holding Company.

| [(9) Association Board of Directors. y
otw1thstand1ng any other prov151on of Part B of Title IV ofﬁg \éu,
the Higher Education Act [20 U.S.C. § 1071 et seq.]), after A}“’M}é;
the Effective Time, the 14 directors of Epe Assoc1atlon e %U?'

elected by the Association's stockholders(;hlch immediately

/ after the Effective Time shall be the Holding Company) shall

no longer be required to meet the eligibility requirements
set forth in section 439(c).] (o

(c) Operation of Association and;dolding Company
. i

Durlng Tran51tlon.--

DRAFT February 10, 1995, 2:33pm

(1) Continuatlon of nghts and Dutles.——Except as

specifically provided herein, during ft;ha period écéige




h . Effective Tlme until the Dlssclutlon ate (the "Tr 51t n-.

"2 Perlod”), the A85001at10n shall co inueito have the rights;

3 privileges, duties and obligatio

be subject to the limitations and restrictions of, Section

set férth in, and shall

4

5 439, and the Association shall contlnue to carry out the |

6 purposes for which it was formed.

7 . ; (2) Transfer of Property.--Except as specifically.
8 ‘provided herein, and sﬁbject tovthe appfoval of the

9

n“‘

lbk’ Segretary of the Treasury, at the Effectlve Time or as soon
10‘/9 ;pv¢a58;§act1cable thereafter, the Assocxatlon shall use its
115;L _/Abest efforts to transfer to the one or more sub51d1ar1es of

12A@\P”\ the Holding Company, as directed by the Holdlng ‘Company, all

13 : real and personal property of the Association (both tangible
14 | and 1ntanglble) other than the Remalnlng Property. Without
15 limiting the foregolng, such’ transferred property shall

16 g include all right,‘tit}e and interest iq (I)Adirect or

17 ' indirect subsidiaries of the Associetiog (excluding any

‘18 interest in any government-sponsored enterprlse}, (ii)

. 19C?‘ (//c;;;;;c;;jizgises, and other agreements, (iii) licenses and

ZO\Jﬂp other 1ntellectua1 property, and (iv) any other property of
21 the Association. Notwithstanding the foregoing, nothlng
22 ' contained herein shall be construed to ﬁrohibit the
23 : Association fromﬁtransferring Remaininngroperty from time
24 to tlme to the Holdlng Company or its Sub31d13r1es, with the -
25 approval of the Secretary of the Trea¥J%y1and ubject to the,
o 7 1CoBY L
DRAFT February 10, 1995, 2:33pm [T e O R
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IEQEp\EQ?p/ﬁnrelated third-party and Ehgl;,pe,subaect—te—the—appfoval -
19 %ﬁfﬁ)f of the Secretary of the Treasury
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| (and with the approval of the Secretary of the Treasury]

9
provisions of subsection (9) below.

(3) Transfer of Personnel.--At the Effective Time

employees of the Assoc1atlon shall become employees of the
Holdlng Company (or of the Sub51d1ar1es), except that at
least one executive officer of the Association shall remain
an officer solely of the Association. : |

(4) Management and operationaI:Support.' The |
Holding Company (and/or the Subsidiaries) shall provide all
necessary and appropriatenmenagement and'operational
(including loan servic1ng) support to the Association, as
requested by the Associatlon. The Assoc1atlon may, however,
obtain'such management and operational ehpport fronm other
persons or entities. Servicing agreements between the |
Association and the Holding Company or any‘of its

Subsidiaries shall be on terms no less favorable to the

e Pl

e e A A

S—— e =

(5) Issuance of Obligat1ons by the Assoclatlon J \ﬁf

Durlng the Transition Period.--The Assoc1atlon shall not

issue new'.debt obllqations after [June 30 2000]. [Do we'*

3{!”

/ ~ Y
‘ !;2p4x '

) fL.otut

- \,Lk,f"

nedi s l UU(J‘/U‘/
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440 (b) shall in any way whatsoever modlfy the attributes

accorded the debt obllgatlons of the Assoc1at10n by section

439 of Part B of Title IV of the'ngherﬁEducatlon Act [20

U.S.C. § 1087-2], regardless of whether such debt

" obligations are incurred prior to or at any time following

the Effective Time or are transferred tc a trust in
accordance with subsectlon 440(b) (7).

(6) L1m1tat10n on Obllgatlons Outstandlng.--

.[During the Transition_Period, the total dollar amount

outstanding of obligations of the Association issued
pursuaht to section 439 shall not exceed the sum of (1) the
total dollar amount outstanding of all obligations of the

Association on the effective date of the Student Loan

'Marketing'Associaticn Reorganization Act of 1995 and (2) the .
- total dollar amount of the Association's‘additional

‘investments in assets permitted to be acguired under Section

439(d), (e), (o), (p) and (q) of Part B cf_Title IV of the 'J
yc
Effectlve Time, the Assoc1at10n shall not incur- 1ndebtednessfgﬁy
whlch at any given tlne would exceed the aggregate book d) /7
}»’- o

value of its assets, to the extent such assets are permltteq

Iy
|

‘to be held under this suhsectxon.]

(7) Restrictions on New Business Activity or

Acquisition of Assets by Association. After the Effective

Time, the Association shall not engage in any nt@ j

\
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1 activities or acquire any‘additional asséts other.than (i)
2 Aiﬂ connection wiﬁh contractual commitments for future
3 sfudent loan purchases or warehousing ad&ances or pursuant
4. to letters of credit or standby bond puggpegghagreements in
5 either case which are outstandinq as of‘éane4aef~1&9?, and
‘6 (ii) ih coﬁnection with its serving as #;lender of last
7 resort pursuant to section 439 of Part Bfof Titie IV of the
8 | Higher Education Act [20 U.S.C. § 1071 et seq..].
9‘. (8) Restrictions on TransactiopS‘with gffiliatés[
10 The Association shall not extend credit to the Holding
11 Company or any of its affiliates nor qua?antee or provide
12 : - any credit enhancement to any obligation; of ﬁhe<Holding
13 Company or any.of its affiliates.
14
15 ' . (9) Dividends. The Associatioﬁ may pay dividends
16 " in the form of. cash [or non-cash] distributions provided thev

following conditions are met:

o A(A)iat the time of the deélaration of such
dividends, after giving effect to the payment of such
fdividends as of the date of such deélaration by the
\ Board of Direétbrs'of the Associatién, fhe
Association's capital would be.in édmpiiance with

N
o

N section 433(r) (4) [20 U.S.C. § 108i-é(r)(4)];‘

(B) the aggregate amount of dividends

4

2 o declared do not exceed-- | -
N o - |COPY

DRAFT February 10, 1995, 2:57pm
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(i) for calendar year 1996, an ameunt equal
: to 40 percent ofig;cess(;jpital of—the-Association—
\g\ | as of—the-day—befcre‘tHE“EffEEEzggwmlme+
,' (11) for calendar year 1997, an amount equal
\é?éﬁj . to 20 percent oflexcess(:§p1t31~of

Sgﬂy agﬁgfethewdaywbefore—therﬁffect1ve“T1me, and
\

(iii) for calendar years 1998 through 2000,

o . ; ) .
\\ an amount equal to 10 percent ofé;;cess éépltal ot~

;hewASBGCtattUﬁ“ag““f'the day before‘the Effértive

Time for each year.
Minurposes of this paragraph, g;; 6;:1ta1 means

tdﬁﬁéihe Association's accumulated capztal and retained

\ k;/’“yﬂvarnlngs as of the day before the Effectlve Time. The

y}/- Association shall certify to the Secretary of the

®&§‘ Treasury the amount of excess capital, which shall be

16 )‘%;ég NﬂCﬁ based upon audited‘financial statements of the

1@5‘0”% ‘3‘

"(v

21
22
23
24

25
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Assoc1at10n as of the most recent quarter,endlng prlor
whhats HAG &’Lf e~

to the Eff tive Time.
: Vééy’ € e € CL?JC:b *”Q,Ticﬁftﬁ }@Lﬂj@AZ
" : (C) Non-cash djsfributions may be made only & 8-

with the appro#al of tﬁe-Secretary of the Treasury /iZéA;é{r
[After the effective date of this Act, any dlstrlbutlon f;7 /f
of non-cash assets by the Assoc1atlon to the Holding
Company shall be valued at book value on the date the

. Association's Board of Directors approved'such

distribution for purposes of the dlstrlbu 1@ Gvi)Y
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calculating compliance with section 439(r)(4) [20

u.s.c. § 103?-2(%)(4)].

i

o
[

(10) Holding Company Activities.--During the
Transition Period, quding Company activities shall be
limited to ownership of the Associati§n ;nd ény other
subsidiaries or other business entities that the Holding“

Company may form or acquire. All business activities shall

- be conducted through such subsidiaries or other business

entities. |

(11) Holding Company Name.--The names of the Holding
Compahy, Shell Corporation, and any othei direct or indirect"
subSidiary of the ﬁolding Company may not contain *Student
Loan Marketing Associatio%bﬁ\or "sSallie gae#, or variations
thereof. |

(12) Registration,stétement. For the_purpdses ofl
determining whether the Holding cOmpany is‘a registrant
entitled under 17 C.F.R. § 239.13, or an§ successor
rééuiaﬁion, to use SEC Forﬁ $-3, or any éuccessor form, for

registration of its securities under the' Securities Act of

1933, as amended [15 U.S.C. § 77a-77aa (1988)], the Holding

Company shall be deemed to have met the'éonditions‘set‘forth
in Instruction I(A)(3) of 17 C.F.R. §239.13.

"(13) Separate Operation of Corporations.--

(A) The funds and assets of the Assog ié'ﬁva
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14 ' ﬂ,
at all tlmes be malntained separately from the funds and
assets of the Holdlng COmpany or any of 1ts other

subsidiaries and may be used solely by the Assoc1at10n to

carry out 1ts purposes and to fulfill 1ts obligations.

- (B) The Association shall maintain books and
records that clearly reflect the assetstand liabilities of
the Association, separare from the assets and liabilities of
the Holding Company or any of iis other subsidiaries.

»(C) The Association shall maintein a corporate

office that is physically separate fromfany office of the

Su«vj

Holding Company or any of its subsidiaries. . Lupo d}

(D) The Holdlng Company may not transfer or &
pledge the stock of the A55001at10n [w}thout theprlorhiﬁiﬁ b@k’f’
approvel of the Secretary of thenTreasnry.] ??

(E) The Holdlng Company may not cause or agree to
the liquldatlon of the Association nor. cause the Assoc1atlon
to file a petition for bankruptcy under Tltle 11 of the

United States Code without the prlor approval of the

Secretary of Education and the Secretary of the Treasury.

' (F) The Secretary of the Treasury may order the

~Association or the Holding Company to take any action the

Secretary determines tO"be necessary orfappropriate to

ensure that the corporate separateness of the Association is

maintained. : .

(d) Termination of Association - ThecaesociatLon shall

COPY
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dlssolve and its separate existence shall termlnate on the ﬂbf?“’ !fvﬂ”

»dlscharge of its Remalnlng Obllgatigggmﬁékg
and liquidation purs nt to thlS subsectlon. ' The Association rnay“:ji{;go@«""5

December 31, [2004], aft

. dissolve pursuang”to this subsection prior to December 31, [2004] a”%6\>

by notifying the Secretary of Education of its intention to ‘%{Lbﬂ

"k
4 i
' Secretary notlfles the Assoc1atlon that 1t contlnues to be needé/’DN

to serve as a lender of last resort pursuant‘to section 439 (q) UJ74I€>
of the Higher Education Act [20 U.S.C. § 1087-2 (q)]. On the @&W*"

Dissolution Date, the Association shall takegthe.following
actions: | _

(A)(l) The Association shall, under the terms of
an 1rrevocab1e trust agreement in form and substance |
satisfactory to the Secretary of the Treasury, the
Association and the appointed trustee, irrevocably'transfer

~all outstanding debt obligations of the Association to the
trust and irrevocably deposit or cause to be deposited into
such trust to be held as trust funds solely for the benefit
of holders of the- Renaininq Obligatlons, money or direct
non-callable obligations of the Unlted States of.America or.
any agency thereot for-vhich payment the‘full faith and
credit of the United States is pledged, ?maturing'as to
principal and interest 1n such amounts and at such times as

are determlned by the Secretary of the Treasury to be’

sufficient without consideration of any 51gn1f1cCt()PY
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preferred stock of the Assoc1at10n then outstar (tft))PV
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reiﬁvestment of such interest to pay the principal of and
interest on such Remaining Obligations rh accordance with o -
their‘terms. To the extent the Association cannot provide
obligations in the amount required, the&ﬁolding Company
shall be required to transfer obligatiohe to the trust in
the amount necessary to prevent any defmclency.

(2) All money, obllgatlons or f1nanc1a1 assets

deposited into the trust pursuant to this subsectlon shall

assumed by the trust. Upon the fulfillﬁent'of the trustee's
obligatlons under the trust any remalnlng assets of the
trust shall be transferred to the Holdlng Company and/or its
Sub51dlar1es, as directed by the Holdlng‘cOmpany.

[Should we require the trust sooner, especially gj;

the passive nature of SLMA after reorganizatlon?//Are

we sure that the capital requlrements will ensure VUO, 7
sufficient assets in SLMA to prov1de cash flow to pay:DQA

obllgatlons?] v ) | - ) a4
{2) The Association shall make proper provision
(under applicable state lau.(which, in the'absence of any
other applicable law shall be deemed rhe District of
Columbia law)?] for all other obllgatlons of‘phe Assoc1atlon

(1nc1ud1ng the repurchase or redemptlon orxthe maklng of

proper provision for the. repurchase or redemptlon of any
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obligétioné>of the'Assqciation which.cannot be fully .
éatisfied,shall become obligations of'thé_Holding Company as
of the Dissolution Date. |

(3) After compliancebwith parégraph (1) and "(2)
and with approval of the Secretaries dfiEducation and.

Treasury, the Association shall transfet?to the Holding

company and/or its Subsidiaries, as directed by the Holding

Compaﬁy,.any remaining assets of the Association.
.(h) Definitions.
(1) The term "Association" méans the Student
Loan Marketing Association; | |
(2) The term "Effective Time"”means the effective
time-of'the Reorgahizafion'as'determinedfby the Board of

Directors of the Association, which shall not be earlier

than the date that stockholder approval is obtained pufsuant

to section 440 (a)(3) [20 U.S.C. § 1087-3(a)(3)] hereof and
| 7 g

‘'shall not be later than the date that is 18 months after the

effective date of this Act;
(3) The term "Dissolution Date” shall mean
December 31, [2004) or such earlier date as the Secretary of

Education permits the transfer of Remaining Obligations in

' accordance with section 440(b)(5) [20 U.S.C. § 1087-

3(b)(3)]; R (4) The term Rgmaining Property"

shall mean the following assets aCOPY
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1 - liabilities of the Association which are
2 outstanding as of the Effective Time: (i)
A . , . 5 . .
3 degF obli ions issued by the Association,
4 (ii) contracts/relating to interest rate,
5 currency or commodityygg§i§igg§~g£
o | . i1t invect: P
6 - protections, (iii) investment securities ' .

e e e

7 - wiied by the Association{?(iv) any
L e e
8 V) ruments, assets or agreements described

in section 439(d) of the Higher Education Act

(including without limitation all student

loans, forward purchase and lending

AR
12 Qﬁﬁj }%j) %§5V/ commitments, warehousing gdvances, acadenmic
13 ’ W

facilities obligatibns, letters of credit,

14 H>U \¢ﬁ§§ ’ | standby bond purchase aqﬁ;eﬁents, liquidity

15 Y N“ ‘%ngza'agreements, and\étﬁdéht loan revenue bonds or

16 %%fut;ai:\ X }gff other loans), aﬁd'(v) exé;pt as specifically

17 5 C:k: :}Q,““ P hibited by this Act, ah? other nonmaterial
. 03/ | \ TR "w__ T

18 ,é? K}jé,,QSJ ’ assets 0f/i}gb111t;es of:Fhe Association—__

19 SO A which tﬁgxfffgiiiti?nfg Board ovairgctorgjf/:>

20 ' determines to be~n;;éssa:y or appropfgg{glto

21 . - 'v its operations. |

22 : , (5) 'Thé terﬁ‘"Rémaining ObligStions“ shall mean .

23 © . the deﬁt obligations of the Associationgéutstanding as of

24 " the Dissolution Date;

25 ' " (6) - The terp "Subsidiériés"'shall mdan one or

COPY
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more direct or indirect subsidiaries ofAﬁhe Holding CompanY?

other than the Association. . R

-

(a) Sec. 439 (r) of the Higher Educatlon Act of 1965 is
amended‘aé.follows: , ‘ ‘f
(1) The heading of - subsection (r) is ameﬁded to read:
A(r)’SAFETY AND SOUNDNESS OF ASSOCIA%ION AND ORDERLY
TRANSITION PURSUANT TO SECTION 440.
(2) Subparagraph (1) is amended to read és follows:
(1) REPORTS BY THE ASSOCIATION.--,J
(A) [éurrent reporting require&ent;]
(B) Within 45 days of the endfof each:calendar
' quartef, the Association shall provide to the‘secretary (1)

financial statements of the Association and (2) a report

YU showing the calculatlon of the capital ratlo in a form and

e containing such 1nformatlon as is approved by the Secretary.
?

(C) Unconsolldatqd Reporting. After the Effective

;// Time and prior to the DissélutionvDate, éll reporting of the

/q Association under this section shall be on an unconsolidated

‘ i
basis. [Are we overriding GAAP? Do we heed to say that Ckﬂ&

explicitly? Will this raise questions f@r Holding Company

reporting, for example, under SEC‘requirément?}

(b) 'Submission of Business Plan.--Within 90'days

after the effective date of the Student Loan HTketlni)Y

DRAFT .February 10, 1995, 2:33pm
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Association Reorganization Act of 1995,,§nd for each year
thereafter until the Dissolution Date,itﬁg Association will
submit to the Secretary of the Treasury the Association's
business.plah addressiné business, funding, investment ahd )
capitalization assumptions and plans forfthe Transition
Period. Within 30 days of any material change in the plan or
in any of the assumptions on which the pian is based, the
Association shall submit to the Seéretary of the Treasury an
amendment tO»ﬁhe plan reflecting anyvsuch material change.-
(E) The Associ&tion shall obt%in‘such inﬁormation
and make and keep such reéords as the Sééretary of the
Treasury may from time to ‘time prescribetconcerning the’

Assocxatlon s policies, procedures, or systems for

‘monltorlng and controlling f1nanc1alfri”k to 1t“?esg%trﬁ”///

from the actlvitles of any of its assoc1atlon persons,

the extent such activitles are reasona ely to have a -

i

material impact on the financial condition of the

Association, including its capital ratio, its liquidity, or

"associated person® shall mean any persﬁh other than a
natural peréon, directly or indirectly controlling,
controlled by, or under common‘control with the Association.

(3) Subsection (2) is amended by adding at the end a new

,1

subparagraph (D) as follows:

(2) AUDIT BY SECRETARY OF THE TREASURY.—-

COPY

v

'itskébility to conduct and finance its operations. The term i
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(D) Reimbursement for Costs of Regulation.--fhe
Secretary may establish and collect from the
. Association an annual assessment’ in*an amount
sufficient to provide for reasonable costs and expenses
of the Secretary to carry out the duties of the
Secretary under this subsection 439kr) and section 440.
tPurpose of audits may need to be expanded.to cover more

than financial safety and soundness.]

'(4) Subsection (4) is amended to read as follows:

(4) CAPITAL STANDARD--.If the capital‘ratio is
iess than 3.0 and is greater than or equa1~to 2.0 percent'at
tne end of the Association's most recentncalendar quarter
the Association shall; within 60 days of%Such occurrence,
submit'to the Secretary of the Treasury A capital
restoration plan, in reasonable detail, that the Association
believes is adequate to cause the capital ratio to equal or
exceed 3. 0 percent within 12 months, unless the Secretary
determines that a longer period is acceptable.

(5) Subsection (5) is amended by
(1) revising subparagraph to read as follows:
"(B) If the Secretary of the Treasury does not
- approve a capital restoration plan as prov1ded in

subparagraph (a), tnen the Secretary shall notify to

Association of it disapproval, stating the the reasons

for disapproval and shall prov1de the AsTCﬁpY\ th
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an alternative capital restoration plan which the o
Association shall forthwith proceed with diligence to
implement such plan.®; and

(2) deleting subsection (C). “
(6) Subsection (6) is amended to read as follows:

(6) SUBSTANTIAL CAPITAL RATIO REDUéTION.?-

(A) ADDITIONAL PLAN REQUIRED.-%If the capital
ratio~iskless‘than 2.ovpercent and is greater than or
equal to 1.50 percent at the end of the Association's
most recent calendar quarter, the Association shall
submit to theVSecretary of the Treaeury within 60 daye
after such occurrence a capital restoration ‘plan ‘(or
an appropriate modification of any plan previously

isubmitted‘or adopted under paragraph (4) ([or (5)] to |
increase promptly its capital ratio;to equal or exceed
2.0 percent. ‘ é

(B) If the Secretary of the Treasury does not
approve a capital restoration plan.as provided in
subparagraph (a), then the‘Secretarf‘shall notify to
Association of its disapproval, stating the reasons for
disappro?al, and shall provide the XSsociation with an
alternative capitallrestoration plan whichvthe
Association shall forthwith proceedfﬁith diligence to

implement.

(7) Subsectlon (7) is amended to read as follo 3

C()PY |

DRAFT February 10, 1995, 2:33pm
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(7) ACTIONS BY SECRETARY OF THE TREASURY.--If the
capital ratiovof the Assqciatién doés not equai'or
exceed 3.0 percent at the end of<thé Association's most
recent Eélendar gquarter, the Secretéry of the Treasury
may, until the cépital ratio equals or exceeds 3.0
percent take any one or more of the'following actions:
(A) LIMIT INCREASE IN LIABILITIES.-- [No change]
(B) RESTRICT GROWTH.--[No change]
(C) RESTRICT DISTRIBUTIONS--[NO change] ,
(D) REQUIRE ISSUANCE OF ﬁEW CAPITAL.--[No change]
(E) LIMI& EXECUTIVE COMPENSATION.--[No change]
(F) REQUIRE.INJECTION OF NEW CAPITAL.-- Require
the Holding Company to inject addiﬁional capital into.

the Association.

(9) Subparagraph (8) is amended to read as follows:

(8) Cfitical Capital Standard.--

() If.the capital‘ratio is less than 1.50
percent at the end of the Associatibn's most recent
calendar quarter and the Association has already
submitted a capital restbration.plan to the Secretary
of the'Treasury pursuant t§ Paragraéh,(4), or (6) (A)
(insert "or has adopted an“alternaﬁgve capiﬁai
restoration plén pursuant to Paragfaph (5) (B) or

(6) (B)™), the Association shall forthwith proceed with

diligence to implement the most recently préﬁdl)' glar -
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or most recently proposed alternative restoration plan . f,;jﬁ_

with such modifications as the Secretary of the
Treasury determines are necessary tb cause the capital

ratio to equal or exceed 3.0 percent within 12 months

unless the Secretary determines that a longer period is

acceptable.

(B) If the capital ratio is less than 1.50
percent at the end of the Association's most recent
calendar quarter and the Associatioh has not submitted
a capital resto:ation plan to the Sécretary of. the
Treasury pursuanﬁ to paragraph (5) or (6), the
Association shall-- |

(i) within 14 days of sq?h occurrence submit
a capital restoration pléh’to the Secretary
of the Treasury which thé}Association
believes is adequate to ééuse the capital
ratio to equal or exéeéd,§.0 percent within
12 months unless the Secretary of the
'freasury determines that‘g longer.pefiod is
‘acceptable. |

(ii) forthwith proceed éﬁth diligence to
imélement such plan withiﬁuch modifications
as the—Secretary of the Ireaéury determines

are necessary to cause the capital ratio to

‘equal or exceed 3.0 percent witHin 12 monthg,

COPY
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(13)

(*)

.25

‘unless the Secretary of the Treasury and
determines that a longer period is
acceptable. | |
[Add authority to require liquidation]
Subsection (9) is deleted. o
Subsection (;1f is deleted. |
Subsection (13) is amended
(1) by adding: [Add deflnltlon deallng with how
securitized assets will be treated for purposes of
calculating the statutory ratlo.];;and
(2) and by deleting Subparagréph (c).
By adding a new subsectisn (*) at‘the end as follows:
Cease and Desist Authorlty.
(1) Grounds for Issuance.--The Secretary may issue
and serve upon the Association, ths Holding Company, or

any director or executive officer thereof a notice of

3
1

charges if, in the opinion of the Secretary, the

' Association, Holding Company, any Subsidiary [add

DRAFT February 10, 1995, 2:33pm

throughout}, dlrector, or executlve offlceru-
(A) is engaglng or has. engaged or the
" Secretary has reasonable cause to believe that the‘
Association, the Holding cOmpany, director, or
executive offlcer is about to engage, in an unsafe

or unsound practlce in conductlng the bu51ness of

COPY

the Association; or
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deemed to have consented to thé issugdnce of the

26

(B) is violating or has violated, or the.-,;ﬁuswﬂ

Secretary has reasonable cause to believeithat the .

the Association, the Holding Cbmpany,‘dirgctor, or .

_executive officer-is about to:;violate any

“

provision of this section or of section 44o0.
(2) Prodedure.--
(A) Notice of Charges.--Any notice of

charges shall contain a statement of the facts

constituting the alleged violation or violations

or tﬁe unsafe or unsound practice or practicgs,
and shall fix a time and placé?at which a hearing
will be held to determine wheﬁher an order to
cease and desist therefrom shéhld issde against
the Association, the Holding Company, director, or'
executive officer.

(B) Date of Hearing.--Such hearing shall be

‘fixed for a date not earlier ﬁhan 30 .days nor

. l -
later than 60 days after service of such notice

unless an earlier or a later date is set by the
Secretary at the request of any party served.

(C) Failure to Appear Constitutes Consent.--

' Unless the party or parties so served appear at

the hearing personally or by'a}duly authorized

.repreéentative,.such'party orfparties shali be

COPY
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_cease-and-de51st order.

(D) Issuance of Order.--In the event of such
coneent, or if, upon therrecord made at any such
hearing, the Secretary shall find that any
violation or unsafe or unsougdipractice specified
in the notice of charges has been established, the
Secretary may issue and serve cpon the
Association, the Holding Company, director, or

- executive officerlan order requiring the

Association, Holding Compeny, director, or

executive officer to cease and desist from ahy

such violation or practice and to take affirmative
action to correct the conditions resulting from
any such,violatioﬁ or practice.

(3) Authority to Limit Activities.--The authority
to issue an order under this subsecﬁion or subsection
(**) includes the authority to place 1ihitatiohs on the
activities'cr functions of the Association, the Holding
cOmpany, or any director or executive officer thereof.

(4) Eftective Date.--A cease-and desist order
shali become effective at the expiratlon of 30 days
after the service of such ordef‘ﬁpoﬁ the Association,
fhe Holdlng Company, director, or executlve offlcer

concerned (except in the case of a cease-and- de51st

order issued. upon consent, whlch shall beca@ 613?ve

DRAFT February 10, 1995, 2:33pm
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at the time specified therein), éﬁd‘shali rémaih‘f
~effective and enforceable as providgd therein, ékéept
to such extent as it is stayed, modified, términated;r
or #et aside by action of the SecreEary or a court of
competent jurisdictibn. : | ‘
(14) By adding a new subsection (**) asﬂfoilows:
TEMPORARY CEASE-AND-DESIST ORDERS. }

(1) Grounds for Issuance; Scope.--Whenever the
Secretary determines that any violation,'threatened -
violétibn, or ﬁnsafe or unsound ppabtice; specified in the
ndtice of charges served upon the Associétion,kthe Holding

Company, director, or executive officer bursuant to

subsection (*), or the continuation theréof; is likely-~-

(A) to cause insolvency or sighificant dissipation
‘of assets or earnings of the Association, or
(3) to weaken the condition of the Association
prior to the completion of tﬁe proceedings condﬁcted
puréuant to subsection (¥), -
the Secretary may issue a témporary ordeéArequiring the
Association, or any direétor or exebutivé officer theréof,
to cease abd desist from any such violation or practice and
to take affirmative action to érevent orirémedy such
insolvency, dissipation, or condifidn~pepding Compietion of

such proceedings.

(2) Effective Date.--An order 1ssued pursT\ij OPY
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‘paragraph (1) shall become effeétive upo#jservice upon the
Association, quding Company, directof, or executive officer
and, unless set'aside;;limited; or suspepded by a court in
proceedings‘authoriéed by subsection (?)} shall remain
effective ané enforceable pending the completion of the

- proceedings pursuant to such notice and shall remaip
effective until such time as the Secreta%y dismisses the
charges specified in such notice or‘unti; superseded by a
cease-and-desist order iSSueé pﬁrsuant té subsection (*).

) (3) Incomplete or Inaccurate Records.-—

(A} Temporary Order;-—If a notice 6f‘charges
served under subsection (*) specifiés that the
Association's books and recordé areiso incompléte or
1iﬁaccurate that the Secretary is‘unéble, through the

: nofmal supervisory process, to detefmine the financial‘
condition of thatkenterpriée or the details or the
purpose of any transaction or ttanséctions that may

«have‘g material effect on the finanéial condition of
that enterprisé, the Secretary may %séue a‘temporéry
order requiring--. .

a. the cessation of any activity or practice
‘which gave rise, whether in whole 6€ in part, to the
incompléte or inaccurate state of tﬁe books o:'records;

or

b. affirmative action to resﬁore suifjifiks or

DRAFT February 10, 1995, 2:33pm
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fecords to a complete and accurate ctate, until the
completion of the procecdings under¥subsection (*).

(B) Effective Period.--Any temporary order issued
under subparagraph (A)--

| - (i) shall become effeCtivc upon service} and

(ii) unless set aside, 1iﬁited, or suspended V
by a court in proceedings undei‘subsection (c);
shall remain in effect and enforceable until the
eaflier of -~ | :

(1) the completion of thc’proceeding
initiated under subsection (*):in connection Qith'
the notice of charges; or %

(2) .the date the Secreta%y determines, by
examination or otherwise, that)the enterprise’s
books and records are accurate and reflect the
financial condltlon of the Assoc1atlon.

(4) Judicial review.--Within 10 days after the
.Association, the Holding company, directcr, or executive
officer has been served with a temporarychase—andvdeaist
order pursuant to this section,lthe Association, ortany
director or executive officer thereof may apply to the
United States dlstrlct court for the Judl01a1 district 1n}
'whlch the home office ofAthe‘Assoclatlonlls located, or the

United States District Court for the Dis@rictlof Columbia,

for an injunction setting aside, limiting, or sFiiendini the

DRAFT February 10, 1995, 2:33pm
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enforcement, operation, or effectiveness of such order

pending the completion of the administrative proceedings

pursuant to the notice of charges served‘upon the

enterprise, director, or executive officer under section

141(a), and such court shall have jurisdiction td issue such

injunction.

(5) Enforcement.--In the case of:viélation or -

‘threatened violation of, or failure to obey, a temporary

order'issued:pursuant to-this section, the Secretary-may,

with the prior consent of the Attorney Géneral and subject

to the Attorney General's direction and control, apply to

the United States district court for the judicial district

in which the home office of the Association is located, or

the United States District Court‘for’thefoistrict of

Columbia for an injunction to enforce such order, and, if

the court finds any such violation, threatened violation, or

failure to obey, it shall issue such injunction.

(b) Section 439 of the Higher Education Act of 1965 (20

U.s.C. 1001 et seq., hereinafter referred to és "the Act") is

" amended--

(1) in subsectjon (q) --

(A) in paragraph' (1) (b), byistriking‘out "to

this subsectioh“’and~"paragraph (2) (A) of this subsection" and

inserting in lieu thereof "to this paragraph“;and "subparagraph -

i

COPY
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(B) by rede51gnat1ng paragraph (1), and
subparagraphs (A) and (B) thereof ‘as subparagraph (), and
clauses (i) and (ii) thereof, respectlvely,

| (B) aby redesignating paragraph (2), and

subparagraphs (A) and (B) thereof, as subparagraph (B),‘and
clauses (i) and (ii) thereof, respectlvely,

(C) by rede51gnat1ng paragraph (3) as
subparagraph  (C) ; S . | - | 8511
(D) by 1nsert1ng 1mmed1ately after subsection %j?x%
heading the following: " (1) LENDER—OF-LAST-RESORT LOANS MADE B
THE ASSOCIATION FROM ITS OWN FUNDS.--;“ and |

(E) by adding at the end thereof the follo ng

"(2) ADVANCES TO THE ASSOCIATION FOR LENDER-OF-LAST-Q%LG&QfJ

RESORT SERVICES.--(A) (i) In order to ensure the avallablllty of h ]
loan capital during the transition from the Federal Family

Education Loan Program under thls part to the Wllllam D. Ford

Federal Direct Student Loan Program under part D of thls tltle, %ﬂﬁ¢g}

the Secretary is authorized to provide the Association with
advance funds, with such restrictions on the use of such funds
(including conditions relating to the time or times of repayment)

as are determined appropriate by the Secretar?, to enable the

Association to make loans as the lender-of-last-resort whenever

the Secretary determines that eligible borrowere are seeking and

COPY

are unable to obtain loans under this part.
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| ':(ii)” thwithstanding any other provision of
law, the‘Secretary'may provide such advances to the Association |
without‘regard‘to the availability of a 1ender-of-1ast-resort -
program of a guaranty agency operating in that State.

(iii) The association shall make such loans
in accordance with this subsection and the requirements of the
Secretary. The Secretary may require that the Associatlon make
loans to borrowers within a geographic area or for the benefit of
students attendlng 1nst1tntions of higher educaticn that certify,
in accordance. wlth standards established by the Secretary, that
their students are seeking and unable to obtaln loans.

(iv) Notwithstanding any 'other provision in
this part, the Association shall be required to pay to the A |
Secretary, at‘such intervals as the Secretary may specify,
interest on the funds advanced pursuant to this paragraph in an
amount:equal to the interest[paid by the horrcwerS»cf loans made
pursuant to this paragraph. |

" (B) Loans made pursuant to this paragraph shall be

- insurable by the Secretary'ander section 429 with a certificate

of comprehensive insurance coveraqe provided for under section
429 (b) (1). |

"(C) ﬁotwistanding any other‘provisionAin this part,
the Secretary shall pay the Association a fee,iin an amount

establlshed by the Secretary, for making such lender-of last-

resort loans in lieu of 1nterest and spec1a1 allowari:cﬂw

DRAFT February 10, 1995, 2:33pm
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~and the Association shall assign such loans to the~Secretary on

demand. Upon such assignment, the portion of the advahce

| represented by the loans[aésigned shall be cdhsidered repaid by

the Association.
"(D) The Secretary may make the advances apd'pay the

fees described in this paragraph from funds available under this

part or under section 458 of the Act."

(2) by redesignating subSections (r) and (s) as

- subsections (t) and (u), respectively; and .

(3) by inserting immediately after subsection (g) the
following new subsections:
n(r) ADVANCES TO THE ASSOCIATION FOR LOAN PURCHASES.--(1)

Whenever the Secretary determines that it is necessary to the

successful transition from the Federal Family Education Loan

Program under this part to the William D. Ford Federal Direct .

‘Student Loan Program under part D of this title, the Secretary is

-authorized to provide the Association with advance funds,.which

the Association shall use to pﬁrchase loansvmadé under this part
that are insured by a guaranty agency.

"(2) Loans purchased pprsuant to this subsection shall
be insurabie by ﬁhe Secretary under section 429, with a
certificate of comprehensivé insurance coverage provided for
under section 429 (b) (1;, in lie§ of the insurance provided by a

guaranty agency prior to such purchase.

"(3) Notwithstanding any other proyision‘in this parg,
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the Association shalixbe}fédﬁired?téJpay>to ﬁhé.Secreta:y, at
éuch intervals as the Sedretary may specify,rinterest on the
funds advanced pursuant to this subsection inian aﬁount equal to
the interest'paid by the borrowers of loans made pursuant to this
subééétion. o
"(4) Notwithstanﬁing any other provision in this part,“

the Secretary shall éay the Association a fee; in an amount |
established by the Secretary, in iiéu of ihtefest and special
allowance sﬁbsidies on the loans purchased unéer this subsecﬁion,-
and‘the Association shall assign such loans to -the Secretary on
dehand.' Upon such assignment, the portion of}fhe advance .
represented by the loaﬁs‘assigned shall be considered repaid by
the Aséociation.

| “(5) The Secretary may make ﬁhe advénces and pay the
fees described in this subsection from funds a?ailablé under this

part or under section 458 of the Act."
. J

(c) Part B of Title IV of the Act is furﬁher amended by

~adding at the end thereof the following new section:

SEC. 441. (a) ADVANCES AUTHORIZED; PURPOSES.--The

Secretary is authorized to make advances to one or more secondary

markets described in subsection (b) from funds specified in
subsection (c) to enable such seCondary market to--

"(1) make loans as the lender-of-la§£~resort on terms

consistent with the provisions in section 439 (é) (2) (including

fees in lieu of interest and special allowances subsideﬂw‘
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eSSignment‘oo.demand) regarding lender—of~le$t-resort>loans by
the Student Loan Marketing Association; or
.“(2) purchase loans made under thls part that are

1nsured by a gquaranty agency on terms con51stent with the

' provisions in. section 439 (r) (including fees in lieu of interest

~and specxal allowance subsidies, and 3551gnment on demand)

regarding such purchases by the Student Loan Harketlng

- Association.

"(b) ELIGIBLE SECONDARY MARKET.--In order to be eligible to

‘receive advances under this section, a secondary market must meet

the definition of an eligible lender in Section.435 (d) and such
other eligibility criteria as the Secretary may specify.

. . il
"(c)" SOURCES OF ADVANCE FUNDS.--The Secretary may make the

 advances and pay the fees described in this section from funds

available under this part or under section 458 of the Act."

SEC. 5. REPEAL OF SECTION 439

Section 439 of Part B of Title IV of the‘Higher Education
Act shall be repealed as of the Dissolution Date.‘
SEC. 6. EFFECTIVE DATE.

Except as otherwise indicated herein;'the amendments

made by this Act shall take effect on [ ‘ ,‘ 1.
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EXECUTIVE OFFICE OF THE PREGSIDEN.T
11-Apr-1995 06:07pm

TO: (See Below)

FROM: Patricia A. Smith

Office of Mgmt and Budget, LVE

SUBJECT: SLMA --  FYI

Mike Burton from Jack Quinn's staff in the VP's office called
Barry White this morning, having been referred by Apfel. SLMA has
retained Skadden, Arps to raise the issue of the SLMA "offset fee"
and securitization to the VP's office. ED's lawyers have
communicated to SLMA that SLMA's securitization is not sufficient
to relieve SLMA of the requirement the pay the offset fee. Barry
says that Burton had evidently been told by Skadden, Arps that
this is part of some punitive action by ED that is counter to some
larger public policy. Barry explained to Burton that the
Administration pOllCY is just to keep the prlvatlzatlon of SLMA
-PAYGO neutral.

Arceneaux (SLMA s board chair) and probably Hough will meet with
Riley tomorrow afternoon on the securitization issue. SLMA staff
h?ge told us that this meeting is to tell ED that SLMA will bring

legal action against ED on the issue of ED's requlrlng them to pay

the offset fee on securitized loans.

Today the Wall St. Journal ran an article about dissident SLMA
shareholders filing a preliminary proxy statement seeking to
nominate a minority slate of four directors to the SLMA board.

The next board mtg is scheduled for May 25, 1995. "Analysts and
investors say a key goal of the dissidents to lobby against :
privatization of SLMA...The solicitation apparéntly has the
support of one large institutional shareholder."” Two of the four
directors being proposed are former SLMA executlves Al Lord and
Ron- Hunt. : : 4 : -

SLMA has agreed to send Treasury a‘éopy of the‘proxy statement
tomorrow. SLMA issued a press release on the subject yesterday.

Off the record, SLMA staff say that the dissidents wdnt SLMA to
fight direct lending hard, and if they lose, liquidat@@PY
company, not privatize. ' :
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