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From: Harris Wofford 

Subject: Natio_nal Service and Educational Opportunity 

Congratulations! 

, The second most frustrating thing for me during this election - the first being the 
required non-partisanship of being CEO of the Corporation for National Service­
was reading the continual complaint that your proposals were puny. It is baffling 
how people could think it is insignificant to mobilize one million J:.!:!!ors to h~lp 
e\::.er:y child to read, hook up every classroom to the internet so every child can 
~nter the information highway or help pay for two years of college edu~ :t_or 
every Ameri9¥. I am convinced that one ofthe reasons people haven't viewed 
these efforts as sufficiently grand is they haven't seen the two connecting threads: 
each improves education and each has government help citizens solve problems 
for themselves. 

Therefore I propose an 6verarching theme for your second term: Americans 
solving problems and expanding educational opportunity through citizen service. 

I am convinced this can be done in a way that earns broad bipartisan support. In 
fact, as I· heard both you and the corigressionalleadership talk about working 
together it seemed rather obvious that a prime area for such bipartisanship is 
national service. As you know, the National and Community se·rvice Trust Act 
must be reauthorized this year. Few issues typify the "vital center" better than the 
idea that Americans should have the opportunity to earn educational aid by doing 
service to community and country. Don't you want to add this to budget deficit 
reduction and campaign finance reform as a top issue around which to form a 
bipartisan coalition? 

Below I will offer some additional proposals to expand national service programs, 
each with the dual mission of expanding educational opportunity and service. This 
will enable you to return to the ethic exemplified by. the GI Bill -and create a 
legacy that will survive for generations. 
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Where we are 

During your first term, you proved that national service war~ that it can "ge~ things 
done." AmeriCorps has provided an impressive model for how to strengthen community, 
allow Americans to earn edudtional opportunity and, at the same time, ask for a greater 
sense of responsibility. Through national service, you have shown how to be activist and 
anti-bureaucratic at the same time. 

Yet we have riot yet met several important goals you set out in the 1992 campaign. 

First, AmeriCorps has not yet become a major way for Americans .to serve their way 
through college. At 25,000 members per year, we are reaching about one percent of the 
college bound population. You have taken major steps in expanding these opportunities 
with your recent proposals to add 11,000 new AmeriCorps members as part of the 
America Reads Initiative and your plan to make the nearly one million college work-study 
jobs more geared toward service. But we are still not where we should be. 

Second, because of AmeriCorps' size, we have not yet conveyed the idea that national 
service can be a major force to unite our country. As you sensed during your visit to City. 
Year back in 1993_.. national service i:ii pessialy the most suceessfi 1! apmch yet in_ysmted 
to bring people of different backgrounds together to work in a common missl2.n. Young 
Americans s~hooled in the politics of separatism on college campuses come to 
AmeriCorps and learn something 'else: teamwork. Indeed, as an old civil rights hand I 

· believe that national service can be far more effectivethan affirmative action at providing 
opportunity while bridging the racial divide. It can be a powerful tool to carry through 

_your theme of working together. 

We need only look at recent American history. The greatest class-mixing institution of 
our time was the World War II draft. The current U.S. military services are perhaps the 
most effective institution at dealing with race relations. Each year there are at least 
100,000 fewer opportunities for the young to serve with the armed forces than during the 
Cold War. We need to compensate by expanding civilian service opportunities that can 
help mix - and unite - Americans. · 

for a large portion of young Ari'iencans. Although larger than the Peace Corps, • l 
Third, we have not yet made national service a rite of passage - a common expectation -

~orps 1s still a fraction of the size of the CCC, which reached 300,000 in its first 
year and 500,000 at its peak. Consequently, we have not yet established firmly the 
principle of reciprocity, the idea that government benefits ought to be tied to service. Nor 
have we established the principle that individuals serving their comn1unity in a concerted 
fashion can be part of a larger movement called national service. 

Final! , we have not gotten policymakers or the people to routinely think of the ways t 
service and c1t1zen act1on c 
problems . ..,._..._._. _ _,. 
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Ar\ Agenda for National Service and Educational Opportunity 

In your second term; I urge you to establish these broad goals: 

• Every young person who wants to erform · nifi full-time service m 
exc ange for educational aid should have the opportunity to do ~-

• 

• Efforts to serve young people should also ask young people to serve. 

• National service should be a way of uniting Americans. 

To achieve these goals, I suggest these possibilities . 

...... ,.Y Expand AmeriCorps to 100,000. This was your, original proposal in 1993. We will 
keep working to get there. The 10,000 new AmeriCorps members you've called 
for are to be dedicated to seeing that .all American children learn to read. Why not 
have each successive proposed increase tied to solving a particular problem? The 

' • uext 10,000 could be dedicated to helping people make the transition from. welfare 
"" o work; the next 10,000 focused on crime or housing (in collaboration with 

Habitat). This would provide a compelling justification for the increased funding 
nd would strengthen the connection between service and solving problems. 

Expand work-study's emphasis on service. You have already taken a big step in 
I this.direction by calling for at l~st 100,000 ofthe new 250,000 work-studyjob~)o 

~- ~be committed to the reading initi.ative. I urge you to continue to use the bully 
· IV ul it to et ut the rest of the new mone another 150,000 slots) into 

service. Perhaps you could propose a new initiative to give bonus work-study slots 
to those campuses that put half their total work study slots into service. We should 

· set a goal of getting at least.,500,000 of the million work-studyjobs into servi_se. 

"'.J Encourage Faith-Based Service. As I mentioned in my last memo, there are low­
cost ways to stimulate the nation's great religious groups to do more with full-time 
service. Make them a basic offer: ifyou multiply the opportunities for full-time 
service through your own resources and initiative, we will give all these committed 
young men and women a National Service educational award. 

'-J Create summer service opportunities for another 100,000. These programs could 
be intense experiences for the corps members and accomplish a great deal. In the 
past, our summer programs have offered $1,000 scholarship at the completion of 
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service. imagine the combined impact if these young men and women also worked 
on school preparedness for disadvantaged children. 

Help Military Recruitment through a Smart Partnership with Civilian Service. 
When it comes to servi"ce, a rising tide would lift all boats. lf we can stimulate a 
greater readiness for service to the nation, both AmeriCorps and the military would · 
benefit. Hex:e's one idea to start us down that road· ifROTCs or Jr. ROTCs added 

f 
-§ignificant non-military service hours to their Qurricula, they could bec~me eligijte * 'for the $4,725 AmeriCorps education awarQ.. This would be a way of encouraging 
more volunteer work, increasing college aid- and making ROTC more attractive. 
We have already entered into a promising partnership with Selective Service, in 
which they will be encouragiiig all young men who register to consider serving 
America today through the U.S. Armed Forces or AmeriCorps. 

Expand National Service Scholars. Last Spring you proposed a scholarship 
program to reward high school students who have done outstanding volunteer 
service. If communities put up $500, the government will match it. This spring 
local communities will announce the first few thousand winners. But we'd like to 
grow that number ultimately to 100,000. It is also a good way to get the idea of 
service by young people recognized in every high school in the country. 

Mobilize the young to serve the young. If we could ·get the great youth serving 
V_ ~ organizations, such as the 2.5 million-strong Boys and Girls Clubs, to put service 

--r\1 hy youth as a major part of their program, we would be bringing the idea of service 
to a new level. As part of the America Reads initiative, I would suggest a special 

.,Partnership between the teachers and the country's great "youth serv~ng 
institutions." One of the most effective tutoring i11odels involves high school 
juniors or seniors tutoring young children. 

Expand Senior Service. As I proposed in the last memo, we could create a new 
senior corps charged with the twin missions of helping children read independently 
and seniors live independently. This could be paid for through the savings 
generated to Medicaid and Medicare by helping seniors stay out of nursing home. 
This would expand educational opportunity in a most poignant way: seniors who 
do significant service could earn a college scholarship they could give as a gift to 
their children or grandchildren. We'd also like a partnership on this with the 
AARP, some major corporations and the media. 

Add up these numbers and you have about 500,000 new opportunities for Americans to 
earn college aid by doing civilian service. If we succeed in our effort to get half the one­
million work-study into service, we will have created one million opportunities for young 
people to serve their way through school. The cost of all these initiatives together would 
be abuut $3 billion per year, the AmeriCorps expansion being the most costly part. ~.;;;,s\DEN-,.14( 

q ('_ 
< ~ 
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To counter the argument that this is.a new spending program, I S!_:!ggest you pay for this 
b:y cutting government functions that can be better done b¥::-Aational service orthrgugh 

to overnment enerated b service, as with Medicaid and the senior corP,.s 
expansions. There are other variations on this theme. For instance, t e AmeriCorps 
frabttat foc Humanity projects produce affordable sweat-equity housing at a fraction of the 
cost of HUD housing because they harness the good-will of unpaid volunteers. The money .,. L . ? 
allocated to the school renovation initiative could be stretched to go a lot fartJ_!9r if · ~ 

I!.ational service participants were enliste.d. For example, Ihe National Civilian Community 
Corps, the AmeriCorps program based on downsized military bases, did an outstan~ 
j~b renovating a mtddle school here in the dtstnct tfits past summer usmg a team of 
national servtce corps members. · 

Other service programs generate tremendous long-term savings to the government. 
Programs that teach immigrants English and job skills save money by keeping them off 
government aid. Those that help young mothers make the transition from welfare to work 
will save society far more. These are just a few examples. 

All of this adds up to something bigger than the sum of these ideas. It makes service a 
recurring thread through much that you do. As you did with America Reads, I urge you to 
include a service component in each major proposal you make in the next four years. If 
you're renovating public schools, have national service volunteers help - along with 
parents and students. Ifyou're revitalizing public housing, place an emphasis on sweat 
equity approaches. Ifyou're designing ways of helping get people offwelfare, include a 
component for AmeriCorps. Ifyou're trying to improve race relations without resorting to 
quotas, look to national service as a way of uniting races around a common mission. And 
wherever possible, national service participants should be able to earn aid for college. 

Making Service a Permanent Legacy 

To make national service an enduring legacy, it must become bipartisan- or better yet, 
non partisan. 

. As you think about possibly bringing Republicans into an administration, consider 
J?articularly having them work on service-related initiatip. It is one a;;;a arolfnd which 
Democrats and Republicans can really unite. A simple bold way for you to do that would 
be to name prominent bipartisan group of distinguished Americans to the Board of 
Directors of the Corporation for National Service. Or, we are considering creating a new 
advisory council of outstanding leaders. 
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Here are some possibilities that would be dramatic and would get you a lot of credit for 

./"'\. IIICI.JUI , III;)LUJ IV VtJtJUI '-Ullll.J l.U IIU.U'-'"" ~"""• • 1vv '''-''' tJu.' '-'"""""'' ,. ,. ••• ...,...,.. .,,,~~~-=:::.:':::..!-''...,...,. 

Summit now scheduled for April 27-29 in Philadelpb,ia . President Bush has committed to 
joining you in the call for service, and we are working on getting Nancy Reagan and 
Presidents Carter and Ford . We have reason to hope that Colin Powell will agree to some 
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high-profile role at the summit. Organizations and institutions invited to the Summit will 
be asked to come with tangible commitments to new action that will help create the 
conditions for the success of American youth. 

*** 

Together, these proposals provide a grand theme for your presidency- gover!lment 
helping citizens to solve problems through service, and in the process expanding 

. educational opportunity. By emphasizing local, volunteer-oriented solutions, you 
recognize that while the era of big government is over- the era of big citizens - and big 
citizen action- had better begin. It would demonstrate that you have far-reaching, far­
sighted and effective ideas for addressing the problems facing America's families. 

By reaching out to Republicans, you will be showing yourself to be above partisan politics, 
using common sense to find the common good. 

As of now, national service is like the Peace Corps, a small but worthy program. You 
have an opportunity to make national service be.more like the G.I. Bill something can 
that transform the country. · 
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THE WHITE HOUSE 

WASHINGTON 

January 22, 1997 

MEMORANDUM FOR THE PRESIDENT 

FROM: Bruce Reed 

SUBJECT: Summit on Service 

Before we agree to hold a White House event to announce the Philadelphia summit on 
citizen service, you should review the attached memo from Harris Wofford, which spells out what 
the summit is designed to accomplish and what will follow from it. Recent developments in 
Wofford's negotiations with Ray Chambers, the co-organizer who represents Bush's interests, 

. have caused some concern .. In particular, concerns have been raised about the long-term effort 
that will come out of the summit, and Colin Powell's role in it. The summit may still be the right 
thing to do for the country, but we should go into it with our eyes wide open. 

I. Background 

' The Wofford memo outlines the basic purpose of the summit -- to raise the profile of 
volunteer service -- and its potential benefits to Americorps and to the Administration. He 
believes the summit will restore bipartisan support for service, give you another platform to 
advance the ethic of service, and produce tangible commitments from corporations and service 
organizations to expand their efforts. 

·The structure and content of the summit have changed repeatedly in recent weeks, and 
remain under negotiation. Erskine and Wofford had a conference call this morning with Ray 
Chambers, who informed us that he intends to raise $100 million for a non-profit to oversee the 
summit and follow-up, and that Powell has agreed to be general chairman of the whole enterprise. 
Chambers had Bill Bradley in mind as vice-chair, but was open to other names instead. (Erskine 
suggested Henry Cisneros). Chambers said that Powell plans to make ser\tice and the follow-up 
to the summit the central focus of his life over the next few years.· Because the magnitude of the 
effort was news to us (and apparently, to Wofford), Erskine told Chambers that he needed to 
think about it before Committing to any announcement. 

IT. Options 

There is general agreement that the summit, and Powell's involvement, could be a boost 
for the idea of service. The question is whether we can define the summit and Powell's role in a 
way that does not inadvertently hand Powell a well-funded political platform or. bless something 
that might go on to eclipse Americorps. 
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One option is to downplay our involvement, and let Wofford and Chambers announce the 
summit themselves, with no guarantee that we'll participate. That would reduce press interest in 
the event, and let us play it by ear over the next three months. If the effort catches on, we could 
align ourselves with it, but we would not rush into a project that could eclipse our own efforts. 
The risk of this course is that Powell•"'- and Bush-- might drop out entirely, and make it more 
difficult for the summit to succeed In raising the profile of service. The alternate risk is that 
Powell and Bush might go forward without us, and get all the credit. 

A second option is to insist on giving Cisneros a strong, though not necessarily equal, role 
in the project (e.g., vice-chair). Cisneros would vigorously protect the Administration's interests, 
and together, Powell and Cisneros would send a powerful signal about service as a way to 
strengthen community. We could also insist that you and Bush serve as honorary co-chairs, that 
the summit be called "The Presidents' Sumrriit on Service," and that the CEO of the non-profit be 
someone we can trust. With the right launch, either in a White House event or the State of the 
Union, you could make it clear that Powell and Cisneros were both part of a broader, 
Administration-backed effort. We might still run the risk that Powell might use this as a launching 
pad, or that this effort would detract attention from Americorps. · 

A third, high-risk option is to play hardball, and insist that Cisneros have an equal role to 
Powell's. Having an equal counterweight to Powell clearly would serve the Administration's 
interests. If this effort is as ambitious as Chambers makes it sound, and Powell plans to make it 
the major focus of his public life, he might decide not to walk away. But Powell no doubt has a 
host of other offers to choose from, and Chambers believes he would walk (and Bush might go 
with him). . 

The Vice President's office has no strong preference among these options. Ron Klain says 
that from their standpoint, the question is not so much about Powell-- who will be part of the 
landscape in any case -- as it is about wh~ther this enterprise will help f\rnericorps or subsume it. 

If we do proceed with an announcement, we would envision an East Room ceremony 
Friday afternoon, with you, the Vice President, President Bush, Powell, and Cisneros speaking to 
an audience of service enthusiasts Bush is available Friday, but would also be willing to 
reschedule for another day. 
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THE WHITE HOUSE 

WASHINGTON 

This memo lists names that a) White House staff will suggest 
to serV~ on the Board of Directors and the five Task Forces for 
the upcoming Service Summit in Philadelphia, and b) those 
names already proposed by the organizers of the Summit. 

While Counsel advises that you cannot appoint people to these 
entities, the White House is able to suggest names for 

consideration. 

Before making our suggestions, Sylvia, Bruce Reed and Steve 
Silverman are interested to see if you have any thoughts about 

the names. 

It is possible that the organizers may announce these names 

tomorrow. 

PhilCapl~( 
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THE WHITE HOUSE 

WASHINGTON 

March 24, 1997 

MEMORANDUM FORTHE ~ENT 
THROUGH:. SYLVIAMATHEW~ 

'fHE por:str•!l:"i'J'l u~(! ~;:-Q"~' . n- , L!IL.i~ ~ n._ . .., ,,!,.r;-.r~ 

FROM: 

SUBJECT: 

BRUCE REED(?~ 
STEVE SIL VERMA~ 
STEF ANIE SANFORJJ7) 

Names for Consideration for Service Summit Involvement 

Lil h-11 <11 

As you know, planning for the Presidents' Summit for America's Future is well underway. The 
goals of the summit will be implemented by a 501 ( c )3 corporation known as "The Partnership" 
and five advisory task forces, reflecting the five key objectives of the summit: Mentoring, Safe 
Spaces, Health, Marketable Skills and Youth Service .. White House Counsel advises that while 
you cannot appoint people to the board of directors or the task forces, it is appropriate to 
suggest names for consideration for these entities. 

Attached for your review are names .collected from numerous White House sources for the 
Partnership to consider. We will forward suggested names in an appropriate manner. 

Documents attached: 

• A list of suggested names for potential board membership; 

• A sun1mary chart of White House recommendations by task force; 

• Task force rosters, divided into two parts-- the names with bullets are those 
already elected by Summit organizers outside the White House; names without 
are those to be suggested by the White House. 

cc: ERSKINE BOWLES 
KITTY HIGGINS 
DAWNCHIRWA 
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THE WHITE HOUSE 

WASHINGTON 

September 24, 1997 

MEMORANDUM FOR THE PRESIDENT 

FROM: CHARLES F.C. R6;J(__ 

SUBJECT: PROPOSITION 209 LITIGATION 

~ \ \.ii v-e. c.CA.AA~ .lc.:\? .... 
t . \...... .... ~ fL.a. 1 ~ f-{. i '-'­

~ l c...>.> i' lc.I..A.'"-('-'4 L.. . 

As you are aware, a three-judge panel of the Court of Appeals for the Ninth Circuit has 
ruled that Proposition 209 is constitutional, overturning the ruling of the District Court. The 
Justice Department filed an amicus brief in the District Court and in the Court of Appeals, 
arguing forcefully that Proposition 209 is unconstitutional. After beirig denied a rehearing en 
bane, the plaintiffs in the litigation have asked the Supreme Court to review the case. The Court 
denied the plaintiffs' request for a stay pending its review. 

The Department argued in the Ninth Circuit that Prop 209 violates the Equal Protection 
Clause by placing a special burden on minorities and women by requiring them to seek a 
constitutional amendment, rather than merely legislation, in order to pursue their interest in 
affirmative action. Its brief relied largely on t.he Supreme Court's 1982 ruling in Washington v. 
Seattle, a 5-4 decision holding that a Seattle ordinance banning busing to achieve school 
desegregation was unconstitutionaL 

The Department has given serious considerationto the question whether it should take the 
unusual step of filing an amicus brief in support of plaintiffs' petition for certiorari without 
being invited to do so by the Supreme Court. Such a brief would be due September 29. ·The 
Solicitor General (Walter Dellinger before he left and now Seth Waxman) has recommended 
strongly to the Attorney General that the government not file such a brief, but instead wait to see 
whether the Court agrees to hear the case. I concur in that recommendation. 

The Solicitor General only rarely files an uninvited brief at the petition stage, and he 
advises that to do so in this case would, in alllikeiihood, be seen by the Court as a political rather 
.than a legal statement. He believes that there is 2.lmost no prospect that this Court would hold 
Prop 209 invalid on its face and, thus, that we should do nothing to encourage it to take this case. 
He is convinced that the Court would use this opportunity to overrule its Seattle decision and that 
the case would invite the kind of sweeping rejection of affirmative action that we have sought to 
avoid in Piscataway. A government brief in favor 0f review would increase the chance that the 
Court will grant certiorari, at least to the exfent that it undercuts the arguments of the justices 
who would otherwise oppose bringing this issue before the Court. Further, the SG is concerned 

CLINTON LIBRARY PHOTOCOPY 



that filing a brief in which we emphasize (as we would have to) the disastrous implications of the 
Ninth Circuit's decision would seriously hamper 'oi.Ir efforts io litigate individ~al "as applied" 
cases. That was the result in Hopwood, the Fiftli Circuit's decision striking down affirmative 
action in admissions to Texas univ~rsities, where we filed an uninvited (and unsuccessful) brief 
at the petition stage making arguments about the potential impact of the decision that, in effect, 
have made it impossible for the government to argue for any form of non-remedial affirmative 
action in the Fifth Circuit. 

Of course, if the Supreme Court grants certiorari, or seeks our views concerning the 
petition, we will argue strongly that Proposition 209 is unconstitutionaL I am convinced, 
however, that the decision not to file an uninvited brief in support of the petition for certiorari is· . . 

correct as a matter of litigation strategy. There is virtually no chance that the Court would 
overrule the Ninth Circuit, particularly in light of its failure to grant plaintiffs a stay. A formal 
blessing of Prop 209 by the Court will encourage similar referenda in other states, and will 
adversely affect future efforts to limit its scope as applied to specific programs in California. 
Moreover, filing an uninvited brief solely in order to make a public statement risks not only an 
adverse reaction by the Court but the creation of a temporary sideshow, as conservatives once 
again argue that we aie seeking to overturn the popular will, rather than fighting in the 
democratic arena. 

We recognize that the decision not to file will be read by some(both supporters and 
opponents of Prop 209) as a retreat from the position taken in the Ninth Circuit. To the audience 
of civil rights litigators, as well as the broader civil rights constituency, it is important that the 
Administration be .seen as maintaining a consistent litigation position. Because the 
Administration filed amicus briefs in the lower courts in the 209 litigation, and because we have 
made public statements as to our.intention to remain in the case,.we must make it clear that we 
have not changed our position on the· merits ofthe case. It is important, therefore, that we 
communicate to otir supporters the distinction between our position on the merits -- which 
remains the same -- and the procedural decision not to file an extraordinary, uninvited brief in 
support of certiorari, including the lessons learned as the result of oudiling in Hopwood. 

To address that issue, both the Solicitor General and we have met with representatives of 
the interest groups most involved in the Prop 209 litigation, including counsel for the plaintiffs. 
It is fair to say that the latter feel strongly that the government should file, while most of the 
others(~, NAACP Legal Defense Fund, Lawyers' Committee for Civil Rights, Women's 
Legal Defense Fund, National Women's Law Center) appreciate the serious litigation risks. A 
few would support the SO's decision, and the rest are prepared to accept it, if we are prepared to 
demonstrate our continuing commitment to affirmative action and our opposition to Prop 209. 
To that end, we must not only ensure that our public statements regarding the case reflect our 
vigorous support of affirmative action, but also take concrete steps to demonstrate that support. 

2 
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Members of your senior staff (Sylvia Mathews, Maria Echaveste, Elena Kagan, Paul 
Begala, and I) have considered at some length how the Administration can coriY.ey concretely -­
and implement -- its commitment to affirmative action if the Justice Department does not file a 
brief at this stage. We will be in touch with the civil rights constituency over the next few days 
to ensure that they understand our continuing commitment and the reasons for· the decision n.ot to 
file. In addition, although discussions are ongoing, two ideas have emerged from our 
preliminary meetings with the interest groups and our internal deliberations: · 

First, we believe that the Administration should devote time and resources to defeating 
the anti-affirmative action referendum in Houston scheduled for November 4. Not only would 
our efforts visibly reaffirm our commitment to affirmative action, but victory in Houston will 
help stem the tide of similar referenda scheduled to be on state ballots in 1998. We have been in 
touch with Congresswoman Sheila Jackson Lee and Mayor Lanier, both of whom agree that it 
would help. galvanize their campaign against the referendum if you were to address the issue in 
your speech iri Houston on Friday, and language is being drafted for that purpose. In addition, 
we have discussed, and they favor, the idea of having Cabinet members (perhaps Secretaries 
Slater, Herman, Pena and Daley) visit Houston in the next six weeks~ And lastly, we will urge 

. the interest groups to help get out the vote on election day. 

· Second, we have discussed how the Administration can best transform the public debate 
by articulating the n~eq and justification for affirmative action, particularly in higher education. 
The interest group members we met with are enthusiastic about pursuing that idea. In particular, 
we have focused on how institutions of higher education assess the qualifications of applicants 
for admission -- that is; what constitutes "merit" arid how can they best measure the potential 
success of all students. To that end, we are planning to nieet with educators to discuss ways to 
increase minority admissions in the near term, including admissions to California and Texas 
universities, where, as you know, they have dropped off so sharply . 

. 
If you would like to discuss these or other affirmative action initiatives, we are prepared 

. to do so al your convenience. 
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April6, 1998 

-
MEMORANDUM FOR THE PRESIDENT 

FROM: Bruce Reed 

SUBJECT: Needle Exchange 

Attached is a memorandum from Secretary Shalala stating that she intends to (1) certify 
that needle exchange decreases HtV transmission and does not increa.Se drug use, and (2) to 
release federal prevention funds to lpcal needle exchange programs meeting certain designated 
criteria. Shalala.will discuss this memo with you at a meeting on Monday afternoon. She 
requested this meeting after Erskine informed her of your decision to allow·the certification to go 
forward; but not to release federal funds to needle exchange programs. Shalala believes strongly 
that there is no justification for declining to release federal funds. 

Shalala's memo states that HHS scientists have determined, on the basis of an "ongoing, 
exhaustive examination of the peer-reviewed published data on needle exchange programs," that 
such programs are "an effective public health intervention to reduce the spread ofHIV and are 
wholly consistent with our national strategy to reduce the use of illegal drugs." With respect to 
the effect of needle exchange on drug use, Shalala states: "(1) There is no empirical evidence that 
the presence of needle exchange programs results in an increase of drug use at the community 
level. (2) There is no knoWn. scientific data to support the concern that needle exchange 
programs confound our message to young people that drug use is harmful." Shalala notes that 
needle exchange programs may provide a doorway into drug treatment, and that participants in 
these programs are overwhelmingly older, chronically addicted individuals. 

At a meeting while you were in Africa, Erskine told Shalala that you believed we should 
go forward with a certification, but decline to release any federal funds. Under this approach, 
which is favored by most of your White House advisors, you would argue that such a significant 
change ofpolicy requires the building of a public consensus, and youwollld set up a process-­
perhaps involving both Shalala and General McCaffrey-- designed to increase understanding 
about needle exchange programs. Supporters of this option contend that it will give a scientific 
imprimatur to needle exchange programs (thus encouraging local communities to fund such 
programs themselves), while minimizing the chance that Congress will respond to administrative 
action on the issue by further limiting these programs (either by banning the use of federal funds 
for needle exchange or, more broadly, by banning the distribution of any federal funds to an 
entity that engages in this activity). 

Secretary Shalala vehemently disagrees with this approach. She argues that because . 
needle exchange is a local choice, there. is no need to reach a national consensus on the issue: · 
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She also doubts that it is possible to educate the American public about needle exchange-- and· 
particularly doubts that General McCaffrey could play any useful role in this effort. She claims 
that the approach, although concededly legal, violates Congressional intent. Finally, she believes 
(although she may not say so outright) that the approach is morally banlcrupt, because it declines 
to give any effect to a determination that needle exchange saves lives. 

You should note that Secretary Shalala has not offered, or indicated a preference for, any 
alternative compromise approach; she is just as vehemently opposed to a proposal to condition 
the release of federal funds for needle exchange on the approval of law enforcement authorities. 
She believes (or at least,purports to believe) that the concern about Congressional backlash is 
much overstated, and that the Administration should not try to avert a negative reaction by 
developing a compromise position: 
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THE WHITE HOUSE 

WASHINGTON 

May 26, 1995 

MEMORANDUM FOR tHE PRESIDENT 

THROUGH: HAR~LDKC~~ 
FROM: 

SUBJECf: 

ISSUF.S 

TiiE SECRETARY OF EDUCATION 
GEORGE STEPHANOPOULOS 

OPTIONS FOR ADDRESSING RELIGION/SCHOOL PRAYER 

l. Should you set forth your position on religion/school prayer issues before the June 21 
White House conference (tentatively titled Healing, Civility and Common Good)? 

2. As part of this or any future effort, should the Administration propose legislation 
addressing religious expression in schools? · 

BACKGROUND 

We believe you now have a window of' opportunity to position yourself on the issues 
of religious expression and school prayer. While we believe your personal entry into this 
debate should proceed with extreme caution,· the next several weeks may be the best . 
opportunity for you to influence the debate m a manner that does not appear either overtly 
political or simply responsive to Republican proposals. We are also concerned that the June · 
21 conference on healing, civility and common good could be dominated - in. terms of 
discussion and press coverage- by religion and school prayer issues unless the 
Administration clarifies its position oo those issues befo,e the event 

The office of Legal Counsel! at the Justice Department bas completed a draft, begun . 
last year, of legislation that would clarify the extent to which the First Amendment already 
permits religious expression in schools. (As you know • a broad spectrum of' religious groups 
has recognized the extent to which such expression is permitted.) The draft legislation is in 
the form of proposed amendments to the Equal Access Act, a statute designed to guarantee 
student religious groups the same right of' access to public school facilities as is enjoyed by 
other comparable student groups. The draft legislation is descn'bed in detail in the attached 
memorandum from Walter Dellinger.. Among other things, the legislation would permit 
elementary and secondary schools to.provide a neutral •moment of silence" for personal 
contemplation by students. 

As you will see, the current draft legislative proposal does not address religious 
expression at graduation ceremonies or other school events. . You have previously criticized 
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the Supreme Court's holding in I&c v. Weisman (1992) that the Establishment Clause 
prohibits school officials from determining that prayer will be included in a graduation 
ceremony. Although the lower courts have been divided on the question of whether mrdeot· 
initiatoj prayer is similarly prohibited at a graduation ceremony, the Justice Department has 
concluded that. the principles underlying Weisman would similarly prohibit student-initiated 
prayer. Walter Dellinger's attached memorandum does, however, discuss a possible 
amendment to the Equal AccesS Act that would expressly authorize a neutral moment of 
silence at graduation ceremonieS and .other school events. 

OPTIQNS 

1. Announce your position on school prayer prior to the June 21 conference. 
In one or more speeches, you could articulate the broad themes that flow from your 

. long-held views, including: religion and religious institutions are central to the history 
· of this nation and to our future; religion draws our communities together. and helps us 
heal together in times of tragedy; for most \Americans, religion is the primary source 
of values and personal morality. Nothing in the current debate, however. justifies 
tampering, for the ftrsf time in over 200 years, with the First Amendment and the core. 
principles upon which this nation was founded. The First Amendment embodies a 
careful balance that protects all forms of religious expression as long as the govern­
ment is not sponsoring religion and people are not compelled or coerced to participate. 

You could also reiterate your concern about incidents where school teachers or 
administrators believe-- incorrectly- that our schools must be religion-free. You 
might announce that you have instructed Secretary Riley and the Attorney G~ral· to 
undertake an initiative to inform school administrators, teachers and parents about the 
extent to which religious expression in schools is permitted under current law. 

Pros: Regain the initiative and present an alternative to the Christian Coalition; 
establish yourself as the true defender of the COnstitution and the protection it 
affords religion; support government and private initiatives to educate school 
officials about the extent to which the First Amendment already permits 
religious expression in schools; reduce likelihood that religion and prayer issues 
will dominate the scheduled June 21 conference. 

Cons: Might be perceived as politically-motivated reaction to Christian Coalition. 

2. Propose legislation addressing religious expression in schools. 
The attached Dellinger memorandum sets forth a series of possible amendments to the 
Equal Access Act. We believe that any such legislation should be proposed only after 
you have articulated a set of general principles that define your position. 

Pros: A clear alternative to a Constitutional amendment; a concrete step that 
demonstrates your commitment to religious expression; could clarify the extent 
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to which the First Amendment currently permits religious expression in 
schools; might be attractive to moderate Republicans; gives Members of 
Congress something to vote for. 

· Cons: WUI not satisfy supporters of Constitutional amendment, and may not be of 
much interest to oQlers; legitimizeS Congress as the fo~rum for addressing 
religion/prayer issues; could be characterized as a mere political gimmick; 
proposing legislation now would .limit our ability to sOlicit sponSorship from 
Members of Congress at a later time when such sponsorship might be attractive 
to them. 

3. Issue a Presidential directive on religious expression in schools. 
If you chooSe not to propose legislation at .this time, you could direct -- by means of a 
memorandu·m or, if appropriate, an executive order -- that the Secretary of Education 
and the Attorney General utilize the existing Equal Access Act and more general 
constitutional principles to seek the fullest po,ssible, non~iscriininatory access for 
religious expression in public schools. You cc;>uld direct the Secretary of Education to 
distribute Widely an explanation of the extent to which the First Amendment currently 
permits religious expression in public schools. You could also direct the filing of 
amicus briefs, where. appropriate, to support moments of silence during the school day 
and at school-sponsored activities ·such as graduation ceremonies; access for religious 
groups to ·public address systems; and other activities beyond those expressly covered 
in the existing Equal Access Act. 

Issuing a directive in the coming weeks would not preclude the opportunity to propose 
legislation in the future. 

Pros: A way to demonstrate leadership; you maintain control and do not have to 
submit proposals to a Republican Congress; less controversial than legislation; 
allows the possibility that legislation could be introduced on a bipartisan basis · 
at a later time. 

Cons: Not as strong as legislation, particularly as an alternative to Constitution3.1 
amendment; does not give Members of Congress an alternative to vote for. 

4. Legislation to address religious expression related to graduation ceremonies. 
As noted above, it is the view of the Justice Department that the Supreme Court's 
analysis in Weisman would prohibit bOth school-sponsored arut student-initiated prayer 
at graduation ceremonies -- although the Supreme Court has not yet addressed the 
issue of student-initiated prayer and the lower courts· are divided on that subject. 

One option would be an amendment to the Equal Access Act to clarify that a neutral 
moment of silence would be permissible at graduation ceremonies, sporting events or 
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other extra~urricular events. Legislation might also clarify that •equat access• applies 
to. privately-sponsored baccalaureate services or other graduation-related ceremonies. 

Pros: You would be iaking a· step,-permitted by the First Amendment, to promote 
religious expression in connection with graduations and school events. 

. . . 

Cons: Would not permit prayer at ceremonies, and could appear tO legitillliu efforts 
to ameild the Constitution; could become an invitation for schools or students 
to circumvent Weisman. · · 

S. Make a statement. on religious exp~lon at &raduatlon ceremonies. 
As another alternative to legislation, you could reiterate your view that the First 
Amend-ment does permit some religious expression at graduation ceremonies and 
other school events. You could explain that while you disagree with Weisman, you do 

· not believe it is appropriate to tamper with the First Amendment. You could then 
explain that you are prepared to continue to. advocate your views, with the hope that 
the Supreme Court will ultimately correct or narrow its Weisman holding~ You might 
call upon the Supreme Court to lend clarity to this area as appropriate cases arise, or · 
state that the Administration will look for suitable cases in which to intervene on 
•unsettled• issues. We believe it 1s critical that any such statements be 
coordinated with, and reviewed In advance by, the Education Department and the 
J u.stlce Department, Including the Solicitor General!. 

Pros: An opportunity to reiterate and pursue your longstanding views on this issue. 

Cons: Your appointees to the Supreme Court are understood to have views consistent 
with the Weisman majority; creates unnecessary conflict with the Supreme 
Court, which could undercut the strategy of supporting the First Amendment; 
problematic to call for COurt action outside the context of a particular case. 

REC0Ml\1ENDA TIONS 

Option 1: Announcing your position before the June 21 conference 

It is our recommendation that you present your position on religious expression and 
school prayer prior to the June 21 conference. A ~mmencement address at an appropriate 
institution might be a particularly fitting platform. Such an address might also be presented 
to the National Youth Summit on J~ne 6. · 

Announce before June 21 

Do not announce before June 21 

Discuss 
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Option 2: . Proposed leglslatlon to amend Equal Access Act 

We believe that if the Administration is to have a key role in the upcoming debate 
about a Constitutional amendment, it is critical for the Administration to tike a leadership 
position before a Constitutional amendment is formally introduced. Secretary Riley supports 

· the proposed Equal Access Act. legislation set forth in the attached memorandum from Walter 
Dellinger and believ~ that proposing such legislation would allow the Administration to take 
a leadership role. The White HOU!C staff working on these issues, while concerned about the 
risks inherent in a legislative strategy -including the possibility that such legislation could be 
unattractive both to Constitutional amendment supporters and to advocates of church/state · 
separation-- generally concurs with Secretary Riley's views. We all recommend that any. 
legislative proposal be intrOduced only after you have articulated the general principles that 

. deflne your position:. We also feel strongly that if you choose to pursue a legislative 
alternative, the Administration should ftrst consult on speciflcs with appropriate 
representatives of the religious commUnity. · 

Propose legislation before June 21 

Consider legislation later 

Do not propose legislation 

Discuss 

Option 3: . Presidential directive on· refigtous exp~on In schools. 

If you do not pursue legislation at~ this time, we believe a Presidential directive could 
establish your leadership role and help clarify the extent to whlch current law permits 

·religious expression in schools. Such a directive could demonstrate the Administration's 
commitment to support the full Constitutional protection accorded religious expression. The 

· directive could also initiate a national effort to inform teachers, parents and community 
leaders of the broad protection afforded by the First Amendment. Secretary Riley notes that 
this alternative allows you to take the initiative but avoid subjecting your proposals to a 
Republican Congress. 

Prepare Presidential directive before 1 une 21 

Do not pursue Presidential directive 

Discuss 
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Option 4: . Proposed Je&tslatlon on expression at uaduatlon ceremonlet 

We recommend that any amendments to the Equal Access Act include a provision 
recognizing that neutral moments of silence are appropriate at graduation ceremonies and 
perhaps at other school events. 

Include Equal Access amendment on graduation ceremonies 

Do not include amendment on graduation ceremonies 

Discuss 

Option 5: Statement on reUgious expression at graduation ceremonies 

As another alternative to legislation, you could reiterate your View ·that the F"ust 
Amendment permits religious expression at graduation ceremonies and other school events. 
You could affirm your commitment tO pursue this ·view in the courts. We believe it is critical 
to consult with the Justice Department and the Education Department before making any 
public statements in this regard. 

Pursue a statement on graduation ceremonies 

Do not pursue a statement on graduation ceremonies 

Discuss 
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u. s. Department or Justice 

Office of Legal Counsel 

Offiu o(the WaJIIinttot~. D.C. 20530 
Auistalll AI!Omey General 

May 26, 1995 

From: Walter Dellinger 

Re: School Prayer Legislation 

In the near future, there will be major efforts in Congress to propose a constitutional 
amendment pennitting a broad range of religious activities in the public schools. As an. 
alternative to amending the. Constitution, the Administration could.propose legislation, 
drafted by the Office of Legal Counsel, that would amend the Equal Access Act (i) to 
provide for a moment of silence, and {ii) to provide additional protection for student religious 
expression. We also consider below whether some religious observance might be made part 

. of high school graduations. 

I. 

The Equal Access Act, passed in 1984, .guarantees student religious groups at public 
secondary schools the same right of access to school facilities as is enjoyed by other 
comparable student groups: a school that generally allows student extracurricular clubs to 
meet on its premises may not refuse access to student religious groups. The proposed 
legislation would extend the Act to cover moments of silence, as well: 

• Both elementary and 5eco¢ary schools may provide for a moment of 
silence. Schools themselves must remain neutral and may not attempt 
to influence the form of student eontemplation. 

The proposed amendments also would expand and Clarify the protection now afforded 
student-initiated religious expression as follows: · · · 

• Students are permitted to engage in private prayer and religious 
discussion during noninstructional time to the same extent as they are 
permitted to engage in other comparable activities. 

· • Student-initiated distnoution of literature is protected against 
discrimination based on the religious content of the literature. 
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• The •equal access• guaranteed by the Act includes access to the means 
of publicizing meetings, as by use of a school's public address system. 

• Protected student meetings may include prayer and worship exercises, 
and may be held during free periods, as well as before or after the 
school day. · 

By making these additions to the Equal Access Act, we would be reaffinning and 
bringing to renewed public attention the important principle that students may indeed pray in 
public schools, and that they may do so in a collective or communal fashion, with groups of 

· students giving full expression to their own religious beliefs by joining with others on a 
voluntary, student-initiated basis at school. Sponsoring this legislation would make clear our 
strong belief that public schools should not be hostile to religion. 

Attached to this memorandum are draft legislation, accompanied by a copy of the 
current Equal Access Act, and a more complete summary of the proposed amendments to the 
Act. 

u. 

We understand that you would be interested in exploring whether communities may in 
some manner include prayer at high school graduations. As you know, the Supreme Court 
held in 1&'& v. Weisman (1992) that the Establishment Clause prohibits school officials from 
detennining that prayer will be included in a graduation ceremony. It is most unlikely that 
the Supreme Court as currently constituted would reconsider Weisman. As a result, . 
legislation allowing for official graduation prayer is not possible. Moreover, although one of 
the circuit courts .that has considered the question. bas ruled othexwise, we believe that the 
principles of Weisman apply to •student-initiated• graduation prayer, as well. The fact that 
school officials themselves are involved, at a minimum, by delegating.the prayer decision to 
a collective student referendum in our view makes such prayers sufficiently •official• that 
they violate the Establishment Clause under the Weisman analysis. 

At the same time, we believe that it is permissible for a community to provide a 
moment of silence at a graduation, offering students and their families an opportunity to 
engage in personal prayer if they so choose. As· with a moment of silence in the classroom, 
the Establishment Clause requires that a moment of silence at graduation be implemented in a 
tru.ly neutral manner, with school or other government officials conveying neither 
endorsement nor disparagement of prayer or religion. To achieve this result, our statutory 
language on a moment of silence might be modified to rea<l as follows: 

Any public elementary or secondary school receiving Federal rmancial 
assistance may provide for the observance of a short period of silent and 
personal contemplation or introspection·during the school day or at a. 
graduation ceremony or any other school-sponsored ev.ent. 

- 2-
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Minor adjustments to the remainder of the statutory language would be made to 
accommodate this change. 

We also have considered other options for allowing religious recognition in 
conjunction with graduation. We have looked for guidance to a recent •Joint Statement of 
Current taw• regarding religion,. in the public schools, drafted and endorsed by groups 
ranging from the Christian Legal Society and the National Association of BvangelicalJ to the 

. American Civil Liberties Union and People for the American Way. While acknowledging 
that "[s]chool officials may not mandate or organize prayer at graduation, nor may they 
organize ~ religious baccalaureate ceremony," those· groups conclude that: 

If the school generally rents out its facilities to private groups, it must rent 
them out on the same tenns ... to organizers of privately sponsored religious 
baccalaureate services, provided that the school does not extend preferential 
treatment to the baccalaureate ceremony and the school disclaims official 

. endorsement of the program. 

We agree that current )aw should be interpreted to permit privately sponsored 
religious baccalaureate services and, moreover, to permit such ceremonies to be held on 
school premises if the school generally is opened to privately sponsored events. To reflect 
this understanding, the Equal Access Act could be amended by expanding its defmition of 
"meeting" to include baccalaureate or other graduation-related ceremonies. Specifically, a 
sentence like the following might be added to the Act's current definition: 

A meeting may include a prayer service, Bible reading, or other worship 
or contemplative exercise, or a baccalaureate or other graduation:..related 
ceremony. 

This would guarantee equal access to school facilities for students who wish to organize and 
· participate in baccalaureate ceremonies. Like other meetings, such ceremonies would be 
subject to the Act's general guidelines, among them provisions stating that meetings should 
be student-initiated and that "nonschool persons• should not direct, conduct 'or control· 
meetings. (Though it might be possible to draft a different amendment that avoided 
application of these guidelines to baccalaureate ceremonies, such an amendment would mark 
a significant departure from the Act's current approach and might provoke questions or 
controversy regarding the Act.). · 

We do not believe that legislation concerning baccalaureate ceremonies necessarily is 
desirable. On the one hand, Weismaq prevents us from going as far in authorizing prayers at 
the actual graduation service as some would desire; on the other, baccalaureate legislation 
may be perceived by some on the other side as an invitation to schools or students to 
circumvent Weisman's principles. If legislation covering graduati~ri is deemed advisable, we 
think the •moment of silence" altemadve is" the better approach~ .· 

- 3 -
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WASHINGTON 

. ~ July 13, 1999 

MEMORANDUM FOR THEPRESiDENT 

FROM: " SEAN MALONEY~· 
SUBJECT: The Religious Liberty Protection Act 

.., c:s-;; .. ~ .:t 
Ct>'OfsrA 

~~~re 
1'2f~Wihu,.f'Aif0 

floFP 
~0 
CAIIIl,..'­
~.,es 

Goe.«.e.A 
.Jo~rol'l 1 J. · 

This Chuck Ruff memo seeks your guid~ce on whether to support Rep. Nadler's amendment in 
the House to limit the scope of the proposed Religious Liberty Protection Act (RLPA). The rule 
approved late today in committee will permit a vote on the amendment as early as Wednesday. 

Background. The RLPA seeks to revive the constitutionally defective Religious Freedom 
Restoration Act of 1993,.which you signed. It would require federal, state and local 
governments to demonstrate a compelling interest when seeking to enforce laws against those 
who claim a significant burden on their religious beliefs. Unlike in 1993, however, it is now 
apparent that such legislation will conflict with certain civil rights laws; especially those 
protecting gays and lesbians (e.g., a fair housing law that prohibits discrimination on the basis of 
marital status or sexual orientation). The bill is less likely to affect laws barring discrimination 
based on gender or race, because, unlike in the gay/lesbian context, courts have widely held that 
race/gender measures further a compelling interest. Nadler's amendment, which is unlikely to 

. pass, would limit the bill's religious protections to small employers, in the case of employment 
claims, and small landlords, in the case of housing claims. The amendment has divided civil 
rights and religious groups, but it's largely symbolic because state and local laws often exempt 
small businesses, and courts rarely find a burden on religion in large-business cases. A deal may 
be possible in the Senate, where Hatch has urged compromise and Kennedy wants a resolution. 

Views. DPCIOPL think it's best to support Nadler's goals as the bilfmoves to the Senate 
without explicitly supporting Nadler's amendment. DPC would express support for the 
underlying bill, while urging clarification of EiWlt.J;ights protections. OP L repOrts that religious 
groups would consider support for Nadler's a.ni~h.dinent a betrayal, while gays and lesbians 
would strongly applaud it. LegA.ffs and Counsel think you should support the Nadler 
amendinent. Chuck thinks that greater certainty aboutthe bill's impact on civil rights laws is 
needed and resolving the issue in the House would aid Senate passage. While recognizing the 
strong feelings of religious groups, Chuck thinks silence on Nadler would undennine nascent 
protections for gays and lesbians and send the wrong message. · 

Options. Chuck present~ these 4 options, but only options 2 .and J have real support: . 

Option 1 (Oppose Nadler-- no one recommends): _ 
Option 2 (Support Nadler; support compromise-- LegAffi'Counsel recomme~): __ 
Option 3 (Silence on Nadler; support compromise-- DPC/OPL recommend): ':£___ 
Option 4 (Support Nadler; raise possibility of a veto -- no one recommends): _ 

Discuss Further: 
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THE WHITE HOUSE 

WASHINGTON 

July 12, 1999 

MEMORANDUM FOR THE PRESIDENT 

FROM: CHARLES F.C. RU~ 
SUBJECT: RELIGIOUS LIBERTY PROTECTION ACT 

·We seek your guidance regarding the position that the Administration should take 
on the Religious Liberty Protection Act {RLP A), which is expected to come to the House 

·floor on Wednesday. In particular, the question is whether we should support an 
amendment to be offered by Congressman Nadler to exempt certain Civil rights claims 
from the bill. 

I. Background· 

You were a strong supporter of the Religious Freedom Restoration Act (RFRA) 
when it became law in 1993. RFRA provided that the federal, state and local governments 
must have a compelling interest when they seek to enforce any law against an individual 
that substantially burdens his or her religious beliefs. RFRA became necessary in 1990 
when the Supreme Court, in Employment Division v. Smith, abandoned the compelling 
interest test in applying the Free Exercise Clause. There was broad bipartisan support for 
RFRA, and it was applauded by all members of the religious community. However, the 
Supreme Court struck down most portions of RFRA in City of Boerne v. Flores on the 
grounds that Congress was improperlx.CJ.ttempting to enact its own interpretation of the 
Fourteenth Amendment. RLP A is an e¥forho re-enact RFRA in a constitutional form. 

II. The Civil Rights Controversy 

There was little controversy surrounding the passage ofRFRA. Since its passage, 
however, there have been a number of cases involving conflicts between religious 
freedom and the civil rights laws. These cases have arisen under state constitutions or 
RFRA itself before it was struck down. For example, a number of courts have held that a 
landlord can assert a religious claim as a defense to a fair housing law that prohibits 
discrimination against unmarried couples. · 

While we cannot be certain how courts would rule if RLP A is enacted in its 
current form, a fair prediction is the following: 1) religious claims would not be a defense 

· to state and local civil rights laws barring discrimination based on race or gender; the 
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courts have recognized that these laws further a compelling interest; 2)courts would . . 
sometimes recognize religiqus claims as a defense to fair housing and fair employment 
laws that bar discrimination based on marital status, sexual orientation, and pregnancy; 
the courts are divided on whether these laws further a compelling interest; and 3) courts 
are less likely to recognize any-defense if the employer or landlord is a large business; 
courts generaily do not view restrictions on the actions of large businesses as a burden on 
religious freedom . 

. Gay and lesbian groiJpS are particularly concerned about the possibility that RLPA 
could negate their limited success to date ih persuading states and cities to ban 
discrimination based on sexual orientation in employment and housing. Their fear is 
reinforced by the express statements of some groups on the religious right who are · 
seeking this very result. In fact, we can assume that some of these groups would use a 
newly enacted RLP A in a public campaign to limit the effectiveness of gay rights laws 
and ordinances. 

The religious coalition argues that there should be no exception for any category 
of laws or individuals. At least some in the coalition feel deeply that small landlords and 
employers should be able to discriminate against gays, lesbians and unmarried persons. 
On the other hand, people in the civil rights community as well as some members of the 
religious community take the position that a person who has decided to engage in a 
business activity must be willing to accept some limitations on their freedom to choose 
with whom they will deal. 

III. A Possible Resolution 

This difficult conflict between religious liberty and civil rights claims is not easy 
. to resolve. The religious coalition is somewhat split on the issue. More conservative 

members, such as the Christian Legal Society, are flatly opposed to an exception. Others, 
such as the Catholic Conference, are open to one. White House staff have met with 
groups on both sides to encourage then;i,to find some kind of resolution. So far, the 
religious coalition has formally maintaitieda ·unified position in opposition to an 
exception. 

The Texas h:igislature recently enacted its own RFRA, signed by Governor Bush, 
which exempted most civil rights claims. However, Texas has no laws protecting gay 
rights, and the exemption was less controversial. 

Congressman Nadler, whose district includes many constituents on both sides of 
the issue, tried to reach a compromise in the Ho!Jse by proposing that the protections of 

· the bill would be limited to small employers, in the case ofemployment claims, and small 
landlords, in the case of housing claims. His amendment was rejected by voice vote, but 
it was clear most Democrats supported it and the Republicans, led by_Congressman X;;...,s.,..\0-=E-N .... 'l: ..... t. 

Canady, opposed it. On the other hand, Senator Hatch, who will sponsor the Senate Q.~ '-'1( <.. 
version of RLP A, has publicly encouraged the civil rights coalition and the religio § . ~ 
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coalition to find a way to resolve their differences. Senator Kennedy, who cosponsored 
the bill last year, has signaled that he will not support the bill without some resolution. 

We remain hopeful that a compromise will be reached at some point. Ho~ever, it 
is likely that a compromise, if one occurs at all, will happen inthe Senate. Consequently, 
we may be faced with the question ofwhetherto support Nadler's amendment on the 
House floor and whether to express support for the bill in the likely event that the Nadler 
amendment is defeated. As a practical matter, the Nadler amendment will change the 
result in only a few cases. It exe~pts large employers and landlords, but courts usually do 
not find there is a burden on religion in those situations. I,t could allow a small landlord or 
employer to discriminate, e.g., on the basis of sexual orientation, but state and local laws 
usually exempt very small businesses in any event. Nevertheless, the issue is important 
symbolically, and we can expect that some members of the religious right will portray the 
amendment as a choice between religious freedom and rights for gays and lesbians. 

You and the religious groups opposed exceptions to the RFRA in 1993. For 
example, one of the few controversial issues at that time was an effort by Senatc>r Reid to 
exempt prisoners fromthe bill's coverage. You and the religious coalition opposed Reid's 
amendment on the grounds that everyone should be entitled to protection of his or her 
religious liberty. White House staff in the past have also suggested that we would not 
support any exceptions. Consequently, the religious coalition is likely to view your 
support for a civil rights exception as abandoning your position. On the other hand, since . . 

the enactment of RFRA there have been a number of court cases that show th~re is a real 
threat to civil rights laws protecting gays and lesbians. These legal developments provide 
some justification for a change in your position. 

IV. Options and Recommendations 

Our options are the following: 

1) oppose the Nadler amend~P\ 

2) support the Nadler amendment, if it is made in order by the Rules Committee, 
but indicate support for the goals of the bill in the likely event that the Nadler 
amendment is defeated; we would also state that we want to work with all 
parties to ensure Senate passage; 

3) remain silent on the Nadler amendment but express a desire to reach a 
compromise eventually to ensure passage; 

4) support the Nadler amendment and leave open the possibility of a Veto if no 
civil rights exception is eventually included in the bill. .----
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DPC recommends that the Administration wait until after Rep. Nadler's 
amendment is made in order by the Rules Committee before.making any statement. In 
the event that the amendment is made in order, DPC suggests that the Statement of · 
Administration policy sent on the day of the vote include language such as the following: 
"The Administration supports,the Religious Liberty Protection Act. In addition, the 
Administration also supports efforts to clarify civil rights protections and looks forward 
to working with Congress to resolve this important issue," 

OPL's position is as follows: Two important constituenc~es within OPL are 
strongly divided on this issue. The religious coalition is as broad based as it is possible to 
get within that community and is united in opposition to a civil rights carve out. They 
have rriade it clear that they will view your support of a carve out as betrayal. Gay rights 
groups and the ACLU, however; equally strongly support a carve out which Rep. Nadler 
hopes to offer. Senator Hatch is already working on a compromise in the Senate. It is a 
battle that will be characterized as "religious rights" versus "gay rights." The best 
outcome at this point would be for the Nadler amendment or its equivalent to fail in the 
Rules Committee. Absent that, OPL would recommend supporting the bill, remaining 
silent on the amendment, and working for a compromise in the Senate. 

. . 

Legislative Affairs recommends that we support the Nadler amendment if he gets 
to offer it. Otherwise, we should indicate in the SAP that we have some concerns about 
unintended consequences but that we expect them to be resolved before the legislation 
comes to the President. 

White House Counsel recommends that we adopt Option 2: support the Nadler 
amendment if Rules pemiits it to be offered and work to secure a compromise in the 
Senate. Support for the amendment would rest on two grounds: 1) recent d·evelopments in · 
the c()urts lead us to conclude that greater certainty about the impact of the bill on the 
civil rights laws is needed; and 2) resolving this issue will facilitate speedy passage in the 
Seriate. Recognizing the strong feelings of the religious community, Counsel is more 
concerned that silence on the Nadler amendment will send a message that this 
Administration does not support the efforts·ofthe gay and lesbian community to secure 
protection under the civil rights laws and will undermine those efforts in the states. 

__ Option 1: Oppose Nadler Amendment 

_. _ Option 2: Support Nadler Amendment; work for compromise in Senate 

__ Option 3: Remain silent on Nadler Amendment but express a desire to reach a 
compromise to assure passage 

. . ' . 

__ Option 4: Support the Nadler amendment; leave open the possibility of a veto if 
there is no civil rights exception .---. 

__ . _ Option 5: Discuss further with staff before decision 
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THE WHITE HOUSE 

WASHINGTON 

May 1, 1997 

MEMORANDUM FOR.THE PRESIDENT 

FROM: CHARLES F.C. RriJiW 
Counsel to the Pr~ 

SUBJECT: RELIGIOUS EXPRESSION IN THE FEDERAL WORKPLACE 

We are preparin~ to put into final fonn ·a Presid~ntial Memorandum and accompanying 
Guidelines addressing the issue of religious expression in the federal workplace .. These 
documents reflect the principles that led to your issuance of guidelines on religious expression in ' 

·the public schools two years ago. Before the documents are presented to you for approval, 
however, we wanted to solicit your reactions on the substance of the proposal and the process we . 
have followed. 

BACKGROUND 

For the past year the Counsel's Office, in conjunction with representatives from the 
Christian Legal Society, Poople for the American Way, the Americ.an Jewish Congress and the 

· Departinentof Justice, has worked on developing guidelines governing religious expression in 
the federal workplace. Representatives from the National Catholic Conference, the National 
Council of Churches, the Baptist Joint Committee on Public Affairs, the Union of American 
Hebrew Congregations, the National Association of Evangelicals, the Equal Opportunity 
Commission, and the Office of Personnel Management have also, from time to time, been 
involved in these discussions. 

· The idea for this project originated with the Steve MacFarlane of the Christian Legal 
Society, Marc Stem of the American Jewish Congress, and Eliot Mincberg of People for the 
American Way in response to the 1995 proposed EEOC guidelines addressing harassment in the 
workplace. The sections of the proposed EEOC guidelines addressing religious harassment 
were controversial and generated wide-ranging. opposition from religious groups who bel.ieved 
that the EEOC guidelines might be construed by employers as prohibiting all religious activity in 
the workplace. · MacFarlane, Stem, and Mincberg believed that a set of guidelines dealing with 
religious expression in the .;-vorkplace could be drafted which would be a~ceptable to most, if not 
all, religious organizations.. ' 
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Accordingly, MacF~lane, Stern, and Mincbergdrafted a set of proposed guidelines 
which they circulated to various religious groups in the hopes that these guidelines could be · 
issued as the product of a broad alliance of religious organizations. The Counsel's Office, 
however, suggested that it might be possible to issue the guidelines as a joint project of the White 
House and the religious groups if the guidelines were modified to meet certain objections and if 
they were narrowed to apply only to the federal workplace. The religious groups agreed and a 
draft entitled "GUidelines on Religious Exercise and Religious Expression in the Federal 
Workplace" was completed earlier this month. In its final form, the draft sets forth general 
principles and .offers hypothetical examples illustrating the appropriate application of the 
principle involved. 

The federal agencies that have been involved in the process, the Department of Justice, 
the Office ofPersonnel Management and the Equal Employment Opportunity Commission have 
signed off as to the basic propriety of issuing of the Guidelines. DOJ has also signed off on the 
constitutionality and legal validity of the principles and hypotheticals set forth in the Guidelines. 
DOJ and OPM, however, have raised policy objections to the Guidelines. These objections are 
discussed in Section V. below. 

RELIGIOUS EXPRESSION IN THE WORKPLACE ... GENERAL PRINCIPLES 

The basic principle underlying the guidelines is that religious expression in the. federal 
workplace should be entitled to the same level of protection accorded non-religious expression. 
For example, if a federal employee is allowed to display a poster with a non-religious message in 
her office, she should be allowed to display a poster with a religious message. Similarly, if 
employees are allowed to use space for non-religious meetings they should be allo~ed to use the 
same space for religious meetings .. 

· The Guidelines also reflect that special restriction upon religious speech may be requited 
in some circumstances. This would occur when an employee's private speech is perceived as an 
official endorsement of religion, thus violating Establishment Clause prescriptions, or when the 
religious speech in question constitutes religious harassment or is coercive. The Guidelines ruso 
make clear that religious speech, like non-religious speech, can be restricted when it unduly 
interferes with workplace efficiency. 

RESOLUTION OF ISSUES ARISING UNDER THE GUIDELINES 

The Guidelines state that they are not intended to create any new right, benefit, or 
responsibility enforceable by any party against the United States, it agencies, its officers, or any 
person. Rather persons with questions regarding interpretations of the Quidelines are directed to 
bring those questions to the Office of the General Counsel in their deparfment or agency. There 
are no other enforcement provisions. 

'.' 
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PROPOSED ISSUANCE OF THE GUIDELINES 

The Guidelines would be distributed by OPM as an attachment to a Presidential 
Memorandum announcing yotir support for the principles contained in the Guidelines and 
directing the heads of all agencies to comply with its provisions. The religious groups envision 
an announcement ceremony similar to the one surrounding the issuance of guidelines addressing 
religious expression in the public schools. 

AGENCY OBJECTIONS · 

As noted previously, DOJ and OPM have raised policy objections to the Guidelines. 
Specifically, both agencies have questioned the rieed for the issuance of the Guidelines on 
grounds that accommodating:religious expression has not been a significant problem in the 
federal workplace and issUing the Guideline:;, acc.ordingly may raise more problems than it 
.solves. OPM is additionally concerned with the potential impact of some ofthe hypotheticals 
contained in the document. Of particular concern to OPM is the Guidelines' use of controversial 
and potentially divisive examples of expression, such a8 religious proselytization or the 
advocacy of pro-life positions, as illustrations of what is legally permissible. The agency argues 
that these illustrations may be read by federal personnel, including supervisors, as an active 
invitation to engage in the potentially divisive conduct (rather than as a mere illustration of their ·. 
rights to engage in that conduct) with the result being a dramatic increase in divisive expression 
in the federal workplace and a subsequent harm to federal workplace morale. For similar 
reasons, OPM also objects to the hypothetical which indicates that an applicant for federal 
employment can not be compelled to take a religiously objectionable oath as a condition of 
employment. OPM asserts that this example may actively encourage persons to avoid the oath 
requirement. 

There are, however, strong counter arguments to DOJ's and OPM's positions. First, while 
it may be true that accommodation of religious expression in the federal workplace has not yet 
been a· significant problem; these issues will likely become more common as religious 
organizations direct their attention to workplace issues. As noted in Section I, guidelines on 
religious expression in the workplace woUld have been issued and disseminated by religious 
organizations with, or without, our participation. The process leading to the development of these 

. Guidelines thus has arguably only allowed us to get out front on a difficult issue. 

Second, OPM's objection to the use of hypotheticals involving controversial religious 
expression may be descriptively accurate but it misses the fundamental point that examples 
involving controversial expression are absolutely necessary to illustrate the first amendment 
principle at stake.· The ptipciple that is at the heart of the Guidelines is that speech may not 
proscribed simply because It might be found offensive~ This principle, by definition, can not be 
demonstrated by examples using non-controversial speech. OPM is correct that offensive 
speech or proselytization by supervisors raises a-special set of concerns, particularly when the 
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activity approaches coercion or harassment, but the Guidelines recognize the specific problems 
associated with the speech of supervisors and address them directly. 

Finally, OPM's objection to the loyalty oath hypothetical may be addressed on a number 
of counts. First, the conclusion that this hypothetical will encourage persons to avoid the oath 

, requirement seems unlikely as a practical matter. Second, the right to forego loyalty oaths on 
religious grounds is protected under the Religious Freedom Restoration Act if not the 
constitution and the argument as to why people should not be informed of their rights is not 
readily apparent. Third, the religious groups have made clear that any changes in the existing 

, document could easily lead to an. unraveling of the agreement as a whole. 

RECOMMENDATIONS 

Given your support for the policies and principles contained in the Presidential 
Memorandum and Guidelines, we recommend that we finalize the documents and prepare them 
for your execution. Draft copies of the documents are attached for your reference. 

-. _· Prepare Presidential Memorandum and Guidelines for Execution 

_· __ Explore agency objections further 

__ Discuss 

,., 
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THE WHITE HOUSE 

WASHINGTON 

February 24, 1999 

RECOMMENDED TELEPHONE CALL 

TO: Senator John Breaux 

DATE: February 24, 1999 

RECOMMENDED BY: Steve Ricchetti, Gene Sperling, Larry Stein, Chris Jennings 

PURPOSE: Return call to Senator Breaux to discuss the Medicare Commission 

BACKGROUND: 
Senator Breaux has requested that you call him to give your reaction to his Medicare refom1 
proposal and, most likely, to seek your help in encouraging Laura Tyson and Stuart Altman to 
support the work of the Commission and help him achieve the 11 votes he needs to report out a 
recommendation. (The Senator is assuming he already has Senator Kerrey and, as such, has 10 
votes-- 8 Republicans plus Senator Breaux and Senator Kerrey.) 

Senator Breaux will no doubt continue to say he is very open to changes to appease Laura and 
Stuart. However, no proposal he has released to date comes close to reflecting the views of 
Laura, Stuart or-- for that matter -- meets the basic principles you outlined in your AARP 

·speech. To the contrary, his proposal has so many serious shortcomings and major omissions 
that all of your base Democrats (the Vice President, Daschle, Gephardt, Dingell, Rockefeller) are 
urging us to avoid sending any positive signal about the Commis-sion's work.· Highlights of the 

· problems include: no use of the surplus for Medicare, no acceptable prescription drug benefit, the 
inclusion of the age eligibility increase (without any policy to prevent the number of uninsured 
from rising OR any 55-65 buy in), and an income related premium that begins at $24,000 for 
single beneficiaries. (Attached is a more detaile-d summary of the current Breaux proposal.) 

- . . 

Although Senator Breaux's proposal contains some positive aspects (e.g., new market-oriented 
tools for the fee-for-service program, rationalizing its cost sharing, and at least the start of a 
potentially viable premium support program), we have concluded that the Commission's work 
product is both politically and substantively unsalvageable. Senator Breaux has not yet reached 
this conclusion and continues to court your appointees. In fact, as recently as this evening, he . 
met with Laura and Stuart to solicit their ideas on what changes would be needed to obtain their 
votes. While Laura and Stuart do not believe that the Commission will be sufficiently 
responsive, they feel uncomfortable rejecting this request for assistance. 

We believe the time has come to have an honest, direct conversation with Senator Breaux about· 
why we do not believe we cannot support the Commission's proposal at this time. We b.elieve it 
can be done in a way that illustrates why it would be beneficial to him and the prospects for 
reform to conclude the work of the Commission with the ten votes he has. 
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We believe you can have the most constructive conversation by telling him it would be 
completely counterproductive to the prospects for reform if you get in the middle of the debate . 
·and strong-arm the Democratic appointees. At this point, you can tell him, it would only divide 
the party .and make it more difficult to pass legislation down the road. A better approach in 
which you can still show action and leadership is for the Senator to come forward with the best 
possible report and you can tell him you will: (1) praise the report for strongly advancing the 

· issue and (2) assure h~m that you will commit to coming forward in the weeks that follow with 
your own constructive ideas for moving bipartisan legislation forward. Attached are some 

· suggested talking points. 
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THE WHITE HOUSE 

WAS 1-i IN GTO N 

. February 4, 1999 

MEMORANDUM TO THE PRESIDENT 

FROM: 

SUBJECT: 

Bruce Reed, Chris Jennings, Elena Kagan, Dan Marcus (Counse 
Office) 

Grijalva v. Shalala 

John Podesta held a meeting last night with staff from the DPC, Counsel's office, 
OLA, OVP, OMB, and HHS to discuss whether the Solicitor General and HHS should 
petition the Supreme Court for a writ of certiorari in Grijalva v Shala1a. The cert petition, 
which is due on Wednesday, would seek to vacate a decision (1) holding that Medicare 
HMOs are "state actors;' and, as such, required to provide enrollees with constitutional due 
process and (2) requiring the Secretary ofHHS to ensure that all Medicare HMOs comply 
with specific notice ana hearing requirements when seeking to deny or reduce medical 
benefits. - · · · 

You previously noted (on a copy of a New York Times article attached to this 
memo) that this is a ''tricky issue," and your comment, if anything, understates the difficulty 
and political sensitivity of the decision. HHS objects to the administrative burdens that the 
district court's injunction imposes and worries that these onerous requirements-- as well as 
the fear of being subject to other constituti9nal standards-- will drive some HMOs from the 
Medicare program. Many Congressional Democrats and health advocates, however, believe 
that contesting the ruling below will undermine our effort to enact patients' rights 
legislation and perhaps threaten federal enforcement ofMedi£ilid requirements. 

Background 

In Griialva, a nationwide class of individuals enrolled in Medicare HMOs alleged 
that the HMOs were failing to provide the notice and appeal rights guaranteed by the Due 
Process Clause of the Constitution. The district court (Judge Alfredo Marquez) agreed . 
that Medicare HMOs were state actors and, as such, required to provide constitutional 
due process; he also found that the notice and appeal procedures then in existence failed 
to meet constitutional requirements. The judge issued an injunction specifying precise 
notice, hearing, and appeaJ. procedures, including a requirement that review of an HMO's 
decision to deny, terminate, or reduce services take place prior to implementing that 
decision. The injunction also commanded the Secretary to terminate contracts with any 
Medicare HMO failing to comply with these requirements. The District Court stayed this 
injunction pending completion of the appeals process, so the injunction has not yet gone 
into effect. 
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While the Secretary's app7al of the District Court's decision was pending, Congress 
(in the Balanced Budget Act) overhauled the Medicare HMO program and the Secretary 
issued a new set of regulations governing Medicare HMOs. Although the new statutory and 
regulatory scheme provided Medicare enrollees with far greater protections than the original 
scheme, a panel ofthe Ninth Circuit upheld the District Court's decision. The Ninth Circuit 
panel agreed with the District Court that Medicare. HMOs were state actors, required to 

· provide constitutional due process, and that the procedural rules in effect at tlie time of the 
District Court's decision failed to meet constitutional standards. The panel declined to 
consider whether the new procedural rules met constitutional requirements and thus 
rendered the injunction unneces~ary. noting that the Secretary could petition the District 
Court for a ruling on this issue. Concerned about the basic state action issue, the Secretary 
chose instead to seek a rehearing en bane (which the full Ninth Circuit denied) and now 
seeks ·a writ of certiorari. 

The Solicitor General's dfaft cert petition (which we can give you if you want it) 
notes first that the principal legal issue in Grijalv!:j. (whether Medicare HMOs· are state 
actors) is very similar to an issue now before th~. Court in American Mutual Insurance Co .. 

· v. Sullivan (whether workers' compensation insurers"are state actors); hence, the SG says, 
the Court should hold the petition in Grijalva pending the Court's decision in Sullivan. 
Although this point could be made yery simply, the SG's draft uses if as a launching pad to · 
argue the merits of the state action issue; the petition argues for almost 10 pages that 
Medicare HMOs are not state actors. The SG apparently believes that this extended 
discussion is desirable to ensure that the Supreme Court appreciates the importance of this 
case (and therefore holds the petition for Sullivan) and to influence the Court's writing of 
the Sullivan opinion (so that the decision there effectively fortes the district court to lift the 
injunction). · 

The draft petition argues next that the new statutory and regulatory scheme 
governing Medicare HMOs -- which, as noted, provides greater protections than the original 
regulatory scheme, although some lesser protections than the injunction.:._ effectively moots 
.the legal challenge adjudicatec:I by the lower courts in this case. The SG thus asks that after 
holding the petition for Sullivan, the Courtvacate the judgment below and remand the case 
for consideration of any challenge to the~ statUte and regulations in light ofthe ulliv 
decision. 

Discussion and Options 

HHS believes that the District Court's injunction imposes a burdensome set of 
notice and hearing requirements, inconsistent with the Department's current policies and 
unnecessary to protect Medicare enrollees. HHS notes especially the obligation on health 
plans under the injunction to give extensive notice to enrollees of changes in service and to 
continue providing services during the appeals process (effectively forcing HMOs to eat the 
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cost of these services even if the HMO's initial decision was proper). HHS believes that 
. these additional notice and hearing requirements will increase costs to Medrcare HMOs and 
perhaps drive some out of the Medicare program; in addition, HHS worries that Medi~are 
HMOs will incur Qfug additional costs in the future if they continue to be viewed as state 
actors .. Finally, HHS notes that the injunction imposes considerable administrative burdens 
on the Department itself, because the district court ordered it to monitor Medicare HMO~' 
compliance with the injunction and to tenninate the contracts of non-complying HMOs. 

But this position-· and these arguments-- place the Administration irian awkward 
· position when it comes to pushing Congress to enact a Patients' Bill of Rights. Although 
the patient protections at issue are different, the Department is making the same kind of 
arguments against the injunction that private heaJth plans routinely make against the Bill of 
Rights: that the added protections are excessively burdensome and would raise medical 
costs without improving the quality of patient care. Of course, the requirements in the one 
case were imposed by a court, whereas in the other they would be imposed by Congress. 
But this difference is unlikely to make much of a difference to our critics. In insisting on 
Supreme Court review of the judgment below, we would be giving credence to the health 
plans' view of regulation, while making ourse~ves vulnerable to the charge of hypocrisy. 

Perhaps more important, many advocates and some Hill Democrats ::ire worried that· 
our arguments on state action will undermine the Medi~ entitlement. If Medicare HMOs 
are not state actors, then Medicaid HMOs probably are not either. Although it is possible to 
make distinctions between. the Medicare arid Medicaid programs with respect to state 
action, even HHS admits that these distinctions are strained and may not be convincing. 
What is more~ the enforcement of Medicaid guarantees depends on whether participants in 
the system (such as HMOs) are state actors in a way that the enforcement of Medicare 
guarantees does not. Whereas the Medicare statute has built-inenforcement mechanisms 
that are unaffected by the state action is~ue, the Medicaid statute has no such mechanisms: 
federal enforcement relies largely on Section 1983 suits, which can l2D.b! be brought against 
state actors. We fought hard, in the Medicaid block grant debate of 1995; to maintain this 
right of action for Medicaid violations, and we should be reluctant to start down a road that 
could make it less effective. 

. We are now considering three options. The first option is to file the cert petition 
drafted by the SG's office .. The second option is to file a stripped-down version of the cert 
petition, simply making the point that Grijalva and Sullivan are related and asking the 
Supreme Court to hold the former for the latter. Because this kind of petition would not 
explicitly argue that Medicare HMOs are private actors or that the district court erred in. 
issuing its injunction, it would inflame advocates less and insulate us somewhat from the 
charge of hypocrisy. As noted above, however, it might also be less effective in getting the 
Court to dispose of both this case and Sullivan in the way that stands the best chance of 
·overturning the injunction. The third option is to decline to file any cert petition and ins~ea . ,. \~ 
return to the district court to argue that it should lift (or modify) its injunction in light of ~-o 1
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new statute and regulation. Under this approach, we .would say nothing now about the state 
action issue-- although if the Supreme Court later decides Sullivan in a way that is relevant, 
we could ask the District Court to·reconsider its injunction in light of the decision. This 
approach best protects our position on the Patients' Bill of Rights and poses the least threat 
to the Medicaid entitlement, but it is probably the least effective way of helping HHS to 
escape from the district court's injunction. 

Secretary Shalala favors the first option, but she recognizes that this is a difficult 
decision. We are almost sure that Shalala would prefer the second option to the third, 
although she has not yet considered this issue. The Solicitor General believes that the first 
option best protects the government's broad interest in entering into contracts with private 
parties, but our sense is that the SG is largely taking its direction in this case from HHS. 
We have not yet discussed with the SG whether he would prefer the second or third options 
and cannot guesshow he would coine out on this issue. The DPC and Counsel's Office 
believe strongly that we should not choose the first option. All of us think that either the 
second or third options would be acceptable, with Bruce and Dan leaning slightly to the 
second and Chris and Elena slightly to the third. We expect that John will talk to you about 
this matter after you have had a chance to read this memo. 
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THE WHITE HOUSE 

WASHINGTON 

· March 13, 2000 

MEMORANDUM TO THE PRESIDENT 

FROM: BETH NOLAN4'/ 
COUNSEL 
BILL MARSHALL~ 
DEPUTY COUNSEL 

CC: 

SUBJECT: 

JOHN POD EST A 
CHIEF OF STAFF 
MARIA ECHAVESTE · 
DEPUTY CHIEF OF STAFF 

CARHART V. STENBERG 

This is a follow-up to our previous memorandum to you regarding whether you should 
instruct the Solicitor Generalto file an amicus curiae brief in Carhart v. Stenberg, the case 
addressing the constitutionality of the Nebraska law proscribing dilation and extraction (D & X) 
abortions commonly known as "partial-birth" abortions. Our original memorandum to you 
recommended that we not file because the grounds of the lower court decision invalidating the 
Nebraska law were not the same as the grounds of our opposition to proposed parallel federal 
legislation. Recent developments, however, suggest that there may be some need to reassess our 
initial recommendation. 

As our earlier memorandum indicated, the Eighth Circuit invalidated the Nebraska 
statute on the grounds that it imposed an undue burden on a woman's right to choose by 
prohibiting a procedure used in second trimester abortions. Our legislative position, on the other 
harid, has been that we would support a bill ifit contained an exception for a serious threat to a 
woman's health. The implication of our legislative stance is that we would support restrictions 
on partial-birtp~D & X) abortions even if performed in the second trimester. 1 We were, . 
therefore, concerned that if we filed a brief supporting the Eighth Circuit's holding, we would 
undercut our legislative position. Conversely, if we filed a brief consistent with our legislative 
position, we would uridercut the decision of the Eighth Circuit and the legal arguments of the 
groups opposing the statute. 

1 Because the D & X procedure is used in both second and third trimester operations, our legislative position, as 
currently maintained, is not properly described as an objection to only so-called "late-term" abortions . 
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Since the time of our original communication to you, HHS has submitted a memo~andum 
to the Solicitor General recommending that a brief be filed, and we have been informed that 
Secretary Shalala is strongly committed to.this action. At the same time, the groups have 
actively lobbied the White House, including the Offices of the Chief of Staff, Vice President, 

· First Lady, Public Liaison, and Co,unsel, to become involved in the case. The groups have made 
clear that they would consider our not filing a serious breach of our commitment to freedom of 
choice.· In this respect they note that the Reagan.and Bush Justice Departments participated on 
the other side in every abortion case heard by the Supreme Court during their tenure . 

. HHS and the groups have also argued that p~icipation in this case is important because 
. of vagueness/overbreadth problems in the statutory language describing the partial-birth (D & X) 
restriction. Recent cases striking down partial-birth (D & X) restrictions (including Carhart) 
have found, in part, that the statutory language used to describe the procedure is vague and 
overbroad. Specifically, the case.s hold that language aimed at prohibiting the D & X procedure 
may also cover certain dilation and evacuation (D & E) procedures- the procedures most widely 

. used in second trimester abortions .. On this basis, the groups argue that if the Court were to 
uphold the Nebraska statute, it would result in limiting the availability of a broad range of 
abortion services for pregnant women and would not merely prohibitone arguably objectionable 
procedure.2 

· . . · . 

In light of these developments, there has been a growing consensus among key staff that 
we should revisit the question of whether or not to file a brief in this case. We do not believe it 
advisable to file a brief that tracks our legislative position and argues only that the Nebraska 
statute is unconstitutional solely because it does not have a health exception. Submitting a brief 
along these lines would clearly weaken the legal case against the Nebraska statute and would not 
serve any other interest. Three other options, however, are available. 

First, we could submit a brief that raises both the woman'~ health claim and the 
vagueness/overbreadth claim. This position has the advantage of allowing us to file without 
moving us from our legislative position (other than suggesting that, in light of intervening cases, 
we now believe that the language to which we initially ascribed is unconstitutionally 
overbroad).3 The advantage of not abandoningour legislative stance, however, is also 
potentially its weakness. ·If we suggest (either implicitly or explicitly) that a narrowly tailored 
restriction would be permissible, we risk weakening the broader legal case against the Nebraska 
statute by not adopting the obvious position that the law is unconstitutional simply because it 
intrudes into the second trimester. Raising the vagueness/overbreadth argument, however, may 

. allow us to finesse this issue in a way that raising the health claim alone would not. A well-
constructed argument that the law is unconstitutional because it would prohibit D & E , 
procedures in . .the second trimester may not show our hand that we would find a second trimester 
restriction on a pure D & X procedure permissible. Whether a brief can be successfully crafted 
along these lines, however, is not clear. We may need to review a completed draft to determine 
whether threading the needle in this manner is possible. · 

CLINTON LIBRARY PHOTOCOPY . . · 
· . TTON LIBRARY PHOTOCOPY 



Second, we could follow the Eighth Circuit and argue that the law is unconstitutional 
because any infrusion into the second trimester (including even a narrowly tailored restriction on 
the D & X procedure) would be irnpermissible.4 This is the strongest and probably soundest . 
legal argument Moreover, if D & X cannot be statutorily distinguished from D & E 
procedures, 5 this· approach may be the most necessary to protect the woman's right to choose. 
The problem is that this approach differs from the implicit position in our legislative stance. 
Again, however, there may be some room to maneuver. None of our veto messages actually 

I , 

stated that we would sign a law that restricted second trimester abortions. The statements stated 
only that we would not sign a law that did not have the woman's.health exception. 

Third, we could stay the course and not file a brief. 

. The viability of any of these options depends upon the interrelationship between a 
number of legal, policy and political factors. The option of submitting a brief that raises both 
health and vagueness/overbreadth'arguments could provide some of the political benefits of 
participation and, if properly crafted, could also provide helpful legal guidance to the Court. It 
also, however, could be risky both k~gally and politically if not artfully crafted and the full 
evaluation of this option may not be possible until a draft is completed. The option of fi!ing a 
bri~f arguing thatthe law is unconstitutional because it restricts second trimester abortions is, 
from a purely legal standpoint, clearly the best course because it advances the strongest and · 
cleanest legal argument. This approach, however, suggests some movement from our legislative 
stance. The option of not filing a brief allows us to remain the most consistent with our previous 
position. It may, however, expose us to considerable criticism from our allies and would, of 
course, preclude our ability to influence what may become an important precedent. 

DECISION: 

____ Ask the Solicitor General to draft a brief raising only the health and vagueness 
arguments and postpone final decision until the draft is reviewed. 

____ File a brief, which argues the law is unconstitutional because it intrudes into the 
second trimester. · 

Do not file a brief. ----

Meetto discuss. 

4 This option, of course, does not preclude also raising the vagueness and woman's health claims. 
5 There is conflicting medical opinion on this point. 
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THE WHITE HOUSE 

WASHINGTON · 

AprillO, 1997 

MEMORANDUM FOR THE ~SIDENT 
John Hilley l;_.___ \~\\a·~\ 
Elena Kagan · 

FROM: 

Tracey Thornton 

SUBJECT: "Partial-Birth" Abortion 

ALTERNA~STOTBISPROCEDURE 

You have asked whether the so-called partial-birth procedure is ever necessary to save the life of 
a woman or avert_serioqs harm to her health. Considerable medical uncertainty surrounds this 
question. The doctors of the women you met with believed the procedure was necessary to 

lprevent serious injury, and other doctors have said that the procedure, in certain circumstances, is 
or may be the safest one to use. Still other doctors have disputed that health considerations ever 
demand use of the procedure. . . · . 

Perhaps the most reliable. opinion is from the American College of Obstetricians and 
Gynecologists (ACOG), which issued a statement in January addressing the procedure. (ACOG, 
like most other medical groups, calls the procedure an intact dilatation and extraction or intact . 

l\ 
D&X.) According to the statement, "A select panei convened by ACOG could identify no 

. circumstances under which this procedure would be the oril~ option to save the life or preserve· 
the health of the woman." (Emphasis in original.) The statement then went on: "An intact D&X, 
however, may be. the best or most appropriate procedure in·a articular ircumsta to ave the 

\t 
life or reserve the h t o a woman, an o y t e octor,J!t consultation with the atient, based 

. upon the woman's particular circumstances can m e t s ec1s1on.'' In sum, doctors have other 
~tions, but those other options may be more risky or otherwise more undesirable from a medical . 
standpoi!!t 

Other groups of doctors, with. a greater stake in .the abortion controversy, have taken more 
· definitive positions. The Society of Physicians for Reproductive Choice and Health issued a 

statement last month saying that "in complex obstetrical situations, dilatation and extraction is the 
safest procedure to use It carries the least risk of bleeding, perforation; iR:fection or trawna to th~ 

_birth canal," On the other hand, a group of mostly pro-life physicians called PHACT has written 
that "there are absolutely no obstetrical situations requiring the destruction of a partially delivered 
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fetus," and indeed that the procedure.involves serious risks of maternal hemorrhage, uterine 
rupture, and infection. 

A recent article in the ''New York Times" noted that the partial-birth procedure is only one of 
three procedures (all of them «pretty gruesome," as one doctor quoted in the article said) that can 
be used to end pregnancies after 20 weeks. The article reported that three of the twelve abortion 
specialists interviewed generally prefer the procedure on the ground that it Eoses le~ risk o( 
lJierine perforation. The article also noted that one doctor who does not usually use the 
procedure has done so on p~rticular occasions because ':the woman's anatomy or the fetqi s size . " . . :::::::;-
~~~~1. . . 

Given the state of medical evidence on this subject, an exception for women who need the 
procedure to prevent serious haim is appropriate. Such an exception would enable the attending 
doctor -- the person with the most relevant knowledge -- to make the complex decision whether 

· the procedure is in fact medically necessary in a given set of circumstances. The uncertainties 
surrounding this issue, however, caution against your making any estimates of the number of 
women whose health, without this procedure, would be at risk of serious harm. Any such 
estimates, however large or small, would be difficult to support. 

HOUSE CONSIDERATION 

On March 20 the House passed a bill identical to the'one you vetoed last year {II.R. 1122) by a 
vote of295-136, five (5) votes more than the two-thirds necessary to override a veto when all 
Members are present and voting. Since the September 1996 veto override vote in the House, 
only three Members - all Republicans -- switched their votes from supporting your veto to 
supporting the legislation { Representatives Shays {R-CT), Freylinghausen {R-NJ) and Sue Kelly 
{R-NY). They all indicated that an abortion rights advocate's recent statement that he lied about. · 
the number and circumstances of late.;.term abortions influenced their switch. All 73 Republican 
freshmen voted for the bill, and 22 of the 42 freshmen Democrats voted against it. 

Two different alternatives were offered during the House debate on the floor. The. first was a 
Hoyer (D-MD)/Greenwood (R-PA) substitute which would ban all post-viability abortion 
procedures with an exception if the woman's life were in jeopardy or if she faced "serious adverse 
health consequences" without the procedure. The Royer/Greenwood substitute was ruled non­
germane by the House parliamentarian and a motion to appeal that ruling failed by a vote of265-
165. A second motion to recommit, offered by Congressman Frank (D-MA), would have 
amended the underlying bill to provide a health exception where the procedure is performed to 
spare a woman "serious adverse long-term physical health consequences." This health exception 
would have applied to.both pre- and post-viability abortions using the "partial birth" met SID EN)!. 
That motion failed 149-282. ~ « '-</( 

0 ~ ,_ d) 
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Opponents of these two alternatives argued that both health exceptions were either overly broad, 
and therefore would not prevent any procedures, or unnecessary, because there is no instance 
where this specific procedure is medically necessary to protect the health of the mother. House 
Judiciary Committee Chairman Henry Hyde, one of the leading proponents of' the legislation, has 
gone even :further in publicly stating that, while he Will trade "a life for a life," he will "never trade 
life for health." Given Mr. Hyde's position, which has broad support in the Republican caucus, it 
is extremely unlikely that any, late-term abortion measure that contains even a very narrow health 
exception will pass the House. . 

SENATE CONSIDERATION 

You will recall that last September the Senate .failed by nine (9) votes to ovenide your veto of this 
legislation (57-41). Senator Lott·has indicated that "partial birth" will be on the floor when he has 
the votes to override a veto, but Senator Daschle is preparing for consideration at any time this 
month. 

The Senate dynamic is somewhat different from the House. First, in his leadership ro.le, Senator 
Daschle has taken a personal interest in trying to find a compromise that will pass and is also 
consistent with Roe vS. Wade. Both Senators Daschle and Mikulski recently spoke out strongly 
in a Democratic caucus meeting that Members should not make up their minds about this issue 
until after they have considered an alternative being crafted by Senator Daschle (discussed belo:w). 

To date, only one Senator who voted against the "partial birth" abortion ban last year has publicly 
announced that he intends to sWitch his vote to support the ban -- Senator Hollings, who is up for 
reelection in '98 and whose state of South Carolina recently enacted a "partial birth" ban (March 
1997). Other states that have recently enacted similar bans are listed below. 

For his part, Senator Daschle thoroughly understands this area and intends to cast a wide net to 
try to capture what he regards as the center here. He has held a number of meetings with his 
·colleagues on both sides of the aisle and they have encouraged him to continue his efforts. His 
aim is to try to construct language that gets the votes to pass the Senate and he is talking to 
Senators personally to see what it will take to secure those votes. Senator Daschle also 
recognizes, though, that if he is unsuccessful in getting a majority vote, he still must get a strorig 
vote on his alternative in order to keep enough Members voting ~o sustain the veto. 

The Daschle alternative would ban all abortions after fetal viability unless the mother's life or 
health is truly endangered. The health exception is being drafted to cover three categories of 
medically diagnosable conditions based on their severity: (1) disease or illness related ·to the 
pregnancy itself, such as serious heart damage or severe hypertension~ (2) inability to treat 
aggressive cancers or life-threatening conditions such as non-Hodgkin's.lymphoma, breast cancer, 
leukemia or diabetes complications; and (3) injury or-loss of :function such as paralysis, uterine 
rupture or :future fertility. These categories set parameters to cover circumstances connected 
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rupture or future fertility. These categories set parameters to cover circumstances connected, 
directly to continuation of the pregnancy but the ultimate decision of which conditions fit within 
these categoriel? is left to the physician's best judgement. In terms of the sanctions, like the 
Republican bill, Daschle's alternative also provides for criminal penalties where the ban is · 
violated. [I?aschle one-pager attached] · 

There may be a series. of targeted amendments offered as well that will be designed to focus 
attention on the health issue. For example, amendments could list specific health conditions that 
would be excepted like breast cancer or diabetes. Another approach would be an amendment that 
would require that the procedure most protective of a woman's health be used. These would be 
constructed as message-type amendments to be used only if necessary. 

Basically, there are siX (6) pro-choice Republicans very much in play for Daschle to pick-up on his 
compromise: Campbell, Chafee;Collins (ME), Jeffords, Snowe and Specter. Senator Snowe, 
who has been working closely with Daschle, has indicated that Hutchison (TX), Roth arid Stevens 
are also possible pick-ups but they are long-shots. Daschle has asked Snowe to continue to wor:k 
her Republican colleagues. With these Republican numbers, Daschle will have to get almost all 
45 Democrats in order for his alternative to pass. During the last Congress, four (4) Democrats 
currently serving voted against a Boxer amendment (Royer/Greenwood-type language) which 
would have applied the ban post-viability only with a health exception: Breaux, Ford, Reid (NV) 
all three (3) pro-life and Conrad (mixed voting record on abortion). The pro-life Democrats will 
be the most difficult for :baschle to convince to vote for his alternative because of the strongly . 
held pro-life view that there should be no exception for a woman's health. Both Reid and Breaux 
are up for reelection m·'98. New Senators Landrieu and Cleland will require some work to get 
their support. In terms of pro-choice and mixed-voting-record Democrats who supported 
overriding your veto- Biden, Conrad, Dorgan, Leahy, and Moynihan-- most, if not all, of them 
will vote for the Daschle alternative. Bid en, Dorgan and Leahy voted for· the Boxer amendment 
and Moynihan was absent the day of the vote. 

Much of the outcome here depends on the procedural posture under which this compromise 
arises. While we do not know what that situation will be when the Senate takes this matter up, 
we can be sure that if the Republicans believe that the Daschle alternative actually has a chance of 

·passing, they will demand at least a separate up or down vote on the underlying Republican bill 
and there would also be an up or down vote on Daschle. If both pass, both would go into 
conference with the House-passed bill that you vetoed last year, and we certainly cannot predict 
what the outcome would be of this conference which would be under the exclusive control of the 
Republicans. It is likely that they would simply come back with the bill you previously vetoed 
since most House Republicans, lead by Messrs. Hyde and Canady, are unlikely to accept any 
measure which contains a health exception. Another possibility is that they would keep both 
Daschle and the vetoed bill together but further narrow the health exception in the Daschle 
alternative. Keep in mind though that the Daschle health exception only applies to 
abortions Bfkr viability. This means that, if they combine the Daschle alternative with the 
Republican bill, the Republican bill would control in cases where the "partial birth" 
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procedure is performed before viability and therefore, in such instances, there would only 
be an exception for the life of the mother but nD.t her health. 

Procedurally, Daschle's vote count will be higher ifMembers are able to cast votes on both his 
alternative and on the underlying Republican bill -- there will be a lot of folks who would vote for 
both. Members like those who voted for the Boxer amendment and also supported an override 
would fit into this category. Leahy, Biden, Specter, Campbell and Dorgan are examples. In 
addition, both Cleland and Landrieu are candidates for voting for both versions. Hollings is 
obviously in this category now as is freshman Senator Tim Johnson (D-SD) who voted to 
override your veto when he was in the House. A measure which contained both the Daschle 
alternative and the underlying Republican bill would probably have the votes to pass the Senate. 

Another component of this mix is the strong, unabashed pro-choice wing which includes Members 
like Boxer, Feinstein and Moseley-Braun. Bolstered by the pro-choice lobby, this group has· 
warned Senator Da.Schle that they will not support his alternative if the health exception is too 
narrowly drawn. While this group is not a large one, the vote situation is so tenuous that Daschle 
does not have a vote to spare on his alternative.· For now, he is continuing to canvas other 
Members and when he has a better idea of his vote count, he will be able to determine the best 
course of action to take with regard to this group. The language "'the alternative is still fairly 
fluid and changes can be made to acoommodate these Members; but in the end, this group will 
have to come back into the fold. Of course, there is absolutely no danger of any Senators in this 
group voting to override a veto. 

Mention should also be made of Members who are up for re-election in 1998. Senator Harkin has 
painted for a number of these Democrats -- most notably Senators Murray, Dodd, and Feingold .:.._ 
a very dire description of how his vote to sustain your veto played in his '96 race. As for Dodd, 
and to some degiee Lieberman, another concern is the fact that moderate House Republican Chris 
Shays (CT) switched and voted to suppprt the measure. The pro-life community is spending a 
substantial amount of money running TV ads in certain key states. But countering the Harkin 
experience is Senator Durbin's '96 raee; Durbin has told a number ofMembers that what matters 
most is how they talk about this issue. 

If the Daschle alternative does not pass, the question becomes which supporters of his alternative 
will vote for final passage of the Republican bill? As previously pointed out, a strong Daschle 
vote just shy of passing will likely help in much the same way the Boxer vote happened last year :._ 
4 7 Senators voted for her amendment and 41 voted to sustain the veto. 

Finally, the ultimate success ofDaschle's effort either in passing or getting veto override strength 
depends a great deal on the rhetorical battle that will become much more intense as this bill goes 
to the floor. So far, unlike the House, Senate Republican have not been able to publicly unnerve 
the Daschle bloc. This is due more than anything to the hard work being put into this effort by 
Senator Daschle and his team .. The fact that the effort has become a Leadership driven initiative is 
also critical. So the proponents' argument that the recent exposure of the "lies" told by the pr~o,..-___ 
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choice lobby should cause Senators to reevaluate their position is being countered by the Daschle 
· c.amp with the fact that, unlike the Daschle aJtematP.re, the Republican bill would not stop a single 

abortion; it would merely result in abortion b other methods all of w · to 
e woman y con ras t e temative would outlaw these late-term abortions entirely 

no matter what the method and thereby actually reduce the number of abortions in this country 
without putting women at unacceptable risk. Finally, the Daschle approach permits the argument 
that even ifCongress overrides your veto, the Republican bill will be struck down because its pre­
viability restrictions significantly intrude upon the essential holding of the Roe ys. Wade decision. 
Enactment of the Daschle alternative allows Congress to pass a comprehensive, Constitutional ban 
to stop unnecessary abortions of viable fetuses and is a ban that you would sign. 
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SUBJECT: Reinventing Government Announcement on Wednesday 
Sc\ f.r~:r..,__-~.f- ,-;, wt/ . _J_ -·d1.o."L """')u,...-t< C::so't>s) ~ .c_~. 

_.c~ '-'-? ,_f ~~ ...._ d....;,1 J,v.s,';..~r.r . . - C.l~? . 
Per our conversation last night, we are preparing for Wednesday's · 

announcement of a Texas-style "National Performance Review," headed by the · 
Vice President. We are looking either at a visit to a specific agency (HUD or 
HHS) or an event that brings employees from across the government to the Old 
Executive Office Building. . · _, R-.L ... , M.J.\!,·s, \o ... s.- ov-h-c: .. c.l ~ ~~:.c~ 

' . Ai, 1. "tW, ir :ir'':.. .-h +....kc.. 4.>.J~-\~ -
We expect this announcement to include: . dt....~ ""~ ,.,th -\1:111:> I.:....; -,-,)• ""~.;..., ~ 

. ' . . d.. ,\ i"'~\- . 
1. Official designation of the Vice President to head the Administration's 

Campaign to Reinvent Government, and announcement. of Phil Lader's role at 
. ____.DMB. We would also like to name AI From, David Osborne, and John Sharp as 
~c- unpaid senior advisers on reinventing government. <:--~ ~ ~ r:r../r ~( lo..,,,";...c.n-

\,_.oo\L~ . . . -wt\G;t rc.~)~~r\~\~e.~ 
~r.Jl-... ,.~ 2. Formation of a goveriunent-:-wide National Performance Review to 
~.J-;.\.k~ examine every federal program and service. Each Cabinet Secretary will be asked 
~ · M to assign 5 to 10 people -- managers, auditors, and front-line workers -- to 
...?~1-v-~s. devote a portion of their time to the project for up to six months. The goal of the 
...r r:; Re~ew is not to produce another report, but to make specific recopynendatio~s for L 

~~ ......---- action, agency by agency. . · A c.·.,~.~_....(~~~~~,~-\--
~ · . . · ~\V'S""l ~:- ~~~ {{!.·1s 

. The Review teams will look at existing analyses by GAO, CFOs, anJ '"c:.-'t:' ""'~--
Inspectors General for immediate action; evaluate the efficiency of every federal. ~ ~ 
department; ask federal workers and the American people to make specific ~i\Al Lis · 
suggestions on how to improve services and cut btn.reaucratic waste, by call' ~ ~ 
800-number (every agency already has one) or writing the Vice President· /# Lj "S~ ~ 
recommend ways to streamline the bureaucracy by eliminating unnecess layers 
of management and reducing duplication of effort; look for ways to impro 

0 
services through better use of technology and by making government progi~s 
more responsive to the customers they serve; suggest changes that would re¥" · 
performance, give managers more flexibility, and put more decision-making po·n11'1-­
in the hands of front..: line workers; and identify top priorities for performance-
based management decisions. ?;<:.. .• ~ o-\- ·"-3. c,A-"'" '('{JD ~. 
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This will not be another study-- Washington has had too many studies. 
The Review will act on existing wisdom and recommendations by real people to 
produce real results. We don't intend to create new jobs, spend new money, or 
generate new paperwork in the process. 

' 3. Statements by John Sharp on how the Performance Review worked in 
-Texas, and by David Osborne on what reinventing government can accomplish. 

4. Recognition of congressional efforts to join in the President's war on 
waste. Several members of Congress have proposed legislation to create either a 
Performance Review or a Reinventing Government Commission. We are currently 
planning to invite Senators Glenn, Lieberman, Krueger, and Roth, and Reps. 
Conyers and Gordon. · 

5. Expression of support for legislation to begin performance measurements 
--including the Roth bill on performance-based budgeting. · 

A few questions remain for Wednesday: 

1; What precise role can we give outsiders like Sharp, Osborne, and From? 
We want to create a broad circle of advisers --perhaps including the members of 
Congress listed above --without triggering the open-meeting laws under the 

. Federal Advisory Committee Act. Texas made extensive use of free help from 
private consultants and auditors; we should too, if we can. · 

2. Are we planning to submit legislation .asking Congress for broader powers 
through reorganization authority? If we're serious about reinventing government, 
we'll need it, but Howard Paster suggests that we wait as long as possible, so we 
don't raise jurisdictional issues in Congress that could jeopardize the economic 
plan. We don't need to dec.ide anytime soon. 

3. How should we proceed in developing a strategy for the campaign to 
reinvent gpvernment? The key areas include: 

a) . Devolution of responsibilities to the states; 
b) Reorganization of departments and agencies; 
c) Sunset laws; 
d) Incentives to reward performance, productivity, and innovation, 
including an Innovation Fund; 
e) Regular Presidential visits to agencies· to meet with managers and 
policyniakers and hold town meetings with employees; 
0 Truth in spending laws; 
g) Regulatory reform; 
h) Civil service reform; 
i) Procurement changes; and 
j) Pilot restructuring of departments. 
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THE WHITE HOUSE · ) {I €1 ' 

WASHINGTON 

MR.~ 
April 11, 199S 

Attached is a Waldman/Reed memo on political reform 
cleared by Leon and Harold that addresses, initiatives on 
lobby reform, campaign reforrit and foreign lobbyists •. The. 
memo is an outgrowth of discussions with key staff including 
Harold, Leon, George, Pat Griffin, Bill Curry and Doug 
Sosnik. 

There is staff consensus on four items: renewing your call to 
ban lobbyist gifts; pushing for lobby discloswe; spelling out 
your free TV time :proposal; unilate.rally refusing· to accept . 

, PAC contributions for your reelection campaign. 

·They also raise for argument and unanimously reject the idea 
. of a ban on your officials mc::eting wi~ foreign lobbyists. 

There is no staff consensus on four remaining items: . 
unilaterally rejecting lobbyist contributions; unilaterally 
rejecting lobbyist contributions and fundraising; chal1enging 
the DNC and RNC to agree not t0 raise soft money; or 
proposing a bipartisan commission on· campaign reform and 
pledging to introduce its recommendations. 

On these last four points, you may wish. to meet with 
relevant staff. 

'j Pf-j 
t-J·- . 



THE WHITE HOUSE 

WASHINGTON 

to 
AprilN,'1995 

:MEMORANDUM FOR THE PRESIDENT 

TIIROUGH: THE CHJEF-OF-ST~ . 
FROM: . MICHAEL W ALDMANtf/ · 

BRUCE REED~· . . 

SUBJECT: LOBBY REFORM INITIATIVE 

THE PRESt\JE.NT H~S SEEl'i 
S/ll{tS 

95APFtla ·pr: 30 

At your request, we have prepared a set of initiatives that would put you out front on 
the lobby reform· and political reform issue. · 

We believe that this issue cuts to the core of why people have lost faith in government 
and are angry at politics. The middle class truly believes that powerful interests hold sway, 
and that their voice is too often ignored. At a time when Congresg unpopularity is rising, 
even as the GOP's ~>Verall popularity is holding steady, this issue .allows you to position 
yourself against the part of Washington the public hates most. 

However. this veJY cynicism makes it hard to persuade people that we are serious~ and 
risks bruising us if we are perceived not to be. Therefore. we believe that this issue is worth 
pressing only if it is done in a sharp and sustained way -- if it can become and remain a . . 
central theme over the next 18 months -- or it may not be worth doing at all. Therefore, we 
need. a clear direction from· you on how to proceed. 

LBACKGROUND 

Political reform continues to be a core issue for the Perot voters and independents. 
(Public opinion research is under separate cover.) It also has the potential to be ·a wedge 
issue between you 'and potential Republican opponents -- who tend to favor wealthy special 
interests at the expense of the middle class. In fact, this is one of the few major areas where 
the Republicans have completely ceded the field to us, if we choose to enter it. At the same 
time, if we approach 1996 with few political reform achievements, we will be vulnerable to 
attack from Perot or some other .independent candidate from outside Washington. 

If a decision is made to engage on political reform, now is the time to do so, for 
several reasons. 

- Congress' First I 00 Days is endi~g. with a sense that it has not- reformed itself. In 
particular, the defeat of term limits will mean that Congress passed no major reform of 
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itself. In addition, th~ press is _finally beginning to paint the GOP Congress as a tool 
of wealthy special interests ·- as Time has put it, the GOP has granted ''unprecedented 

· access" to lobbyists. (For example, the Washington Post reported that lobbyists wrote 
the regulatory moratori urn bill, and were even given a room off the House floor from 
which to operate; the Nt:W York Times reported that GOP members were refusing to 
talk to lobbyists who had contributed to Democrats; and it was widely reported that 
the GOP used lobbyists to conduct the official briefing on their regulatory reform bill.) 

- The GOP presidential race is being heavily defined by the so-called $20 million 
fundraising entrance fee . 

. -Your announcement of your o~ organizational plans will force the issue .of what 
restrictions you are willing to put on your own fundraising. Next year, the need to 
raise tens of millions of doltars will bring into higher relief the question of campaign 

· .financing. 

- Democrats in Congress are starting to become active on the matter once again, albeit 
in a guerilla fashion. Rep. 'Bryant (with the support of the Democratic leadership) is 
filing a discharge petition to bring up the ban on lobbyist gifts; Sen. W ellstone plans 
to seek to attach the gift ban to legislation sometime before the Easter recess. 

- A bipartisan group of moderate lawmakers is becoming visibly active. A group led . 
by Rep. Chris· Shays has put forward a package of lobbying and other political 
reforms, and will be pressuring the leadership to act. 

- You led the State of the Union with a call to act. but your Administration has not yet 
fleshed out those proposals in public. 

II. OPTIONS 

Here is a set of initiatives ·that could be announced immediately. They could be 
announced in one major speech, or could. be broken out (unilateral steps, legislative proposals, 
a speech on democracy and citizenship) for maximum effect. 

Lobby reform 

1. Renew the call for a ban on lobbyist gifts. meals and travel to Members of 
Congress. This is being pushed by Democrats in both chambers. During the State-of-the­
Union, you called for Members of Congress to voluntarily give up lobbyist gifts. · Because of 
its stark simplicity • .: lawmakers being treated to tropical vacations by lobbyists, etc. --,....m~· ""-...._ 

. ' ~ 
has the greatest resonance of any political reform proposal. r_\(J 

' . ~ 
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2. Renew the call for reform of the lobby disclosure laws. The current lobby disclosure 
laws, passed in 1946 and basically untouched since, are more loophole than law. Lobby 
reform legislation would require all lobbyists, for the first time, to fully disclose for whom 
they work, what they are paid, and what legislation they are trying to pass ~r kill. This 
measure is more complex than the'·giftban, and conservative grass-roots groups (such as the 
Christian Coalition) may succeed in boggingit down; nonetheless, it is good policy and 

. resonates somewhat with the public. · 

. Campaign reform 

3. Spell out your free TV time proposal. Apart from your brief mention of it during 
the State of the Union speech, we have never fleshed out your proposal to provide free TV 
time for candidates. Senator .Dole and House Commerce Committee chairman Bliley have 
proposed strong free TV bills, and the concept is supported by Ross Perot, the DLC and 
Common Cause. This proposal could be laid out in a speech on democracy that could be. 
high-toned and would not necessitate a subsequent crusade. 

·4. Alternately. propose a bipartisan commission to "cut the Gordian knot" oil campaign · 
reform .:.. and pledge· to introduce its recommendations. Former FEC Chair Trevor Potter has· 
proposed that the campaign finance reform conundrum be solved by legislation creating a 
base closing commission-style panel that would make recom.mendations for reform. J11e 
President would be required to propose the reforms unchanged, or reject them, and Congress 
would agree to vote on them without amendment. Senator Dole has endorsed this proposal. 
This commission itself would require legislation to be launched. (Alternately, you could 
appoint your own bipartisan commission to make recommendations, but it would not have the 
teeth of a base closing-type panel.) 

.Pro: This would actually bring us the closest to enacting some form of reform. It 
would also be a way to have the issue taken "off the table" for a time, and to enable 
us to refrain from making proposals that we do not live under. 

·Con: It eliminates this issue as an effective club to use against Dole, unless he is 
unwilling to embrace the panel's proposals. In addition, we won1t know in advance 
what the proposal would look like -- it could be weak, or it could include proposals 
that are hard for Democrats to swallow. 

·Unilateral steps on campaign reform 

5. Lead by example. To reengage in this debate, you will need to show that you are 
willing to act by restricting your own campaign committee. When you annoUnce the ceNT/A{ 
beginning of campaign activities on your behalf, you have the following options: . Q..~'6'\ <{$>~ 

2 ~ 
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a. Ditect.the reelection campaign not to take PAC money (you did not take PAC 
money during the 1992 primaries either), but impose no further restrictions on your 
own fundraising. (Dole, Gramm, etc. are all taking PAC funds.) 

b. Direct the reelection camjtaign not to take contributions from registered lobbyists. 
(This is now the standard followed by the Presidential Legal Expense Trust.) This 
would go beyond what you did. in 1992. 

Pro: You have already legislatively proposed that lobbyist campaign 
cOntributions be banned. In addition, the decision to refuse such gifts by the 
Presidential Legal Expense Trust has established a difficult-to-ignore precedent. 
Qndeed, even if we say nothing, reporters will hone in on this inconsistency); 
Given the small number of lobbyists who actually register (about 7000), it may 

·not directly cost the campaign that much money. 

Con: It would raise a standard that the DNC will not be able to meet (i.e., 
·''You won~t take $1000 from a lobbyist, but the DNC will take $50,000 from 
the lobbyist's client"). Moreover, it might anger some Democratic supporters 
and fundraisers based in D.C. We can discuss potential fundraising 
consequences with you further if you desire. 

Note: If the decision is made to refuse lobbyist contributions for the reelection 
campaign, we recommend that the Presidential Legal Expense Trust return the 
approximately $12,000 that was received from registered lobbyists. 

c. Direct the reelection campaign not to take contributions donated by registered 
lobbjists, Q! raised by register.ed lobbyists. 

Pro: This option would make sense if you wanted to refuse campaign 
contributions from lobbyists, but believed that the press would regard that step 
alone as phony or hypocritical. 

Con: This would cost more money, and would raise the next question:· what 
about lobbyists raising soft money~ There may be no end to the 11What next" 

. . 
questions. 

d. In addition to, or instead of, b. and c., publicly ask the DNC not to raise soft money 
for the general election campaign, if the RNC will agree to refrain from doing so as 
well. In effect, this would challenge the RNC to a "mutually verifiable freeze" without 
"unilateral disarmament... The GOP is highly unlikely to rise to the bait. This is 
similar to the pledge you signed in New Hampshire in 1992. 

4 
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. Foreign lobbyists 

6. Take new action against foreign lobbyists by barring your officiars from meeting 
with lobbyistS for foreign governments or corporations. Your ex~cutive order iinposlng post­
employment restrictiqns has already b'arred senior officials from ever lobbying for foreign 
governments, barred senior trade officials from lobbying for foreign firms, and barred all 
officials from lobbying their own agency on behalf of any .~lient for five years. A further 
restriction would be to actually bar your officials from meeting with foreign lobbyists. 

Pro: This is sharp, clear, and understandable; the foreign lobbying issue plays to 
concerns over economic nationalism ·as well as political reform. 

Con: The argument against it is that it would be unduly harsh, is unnecessary from a 
reform perspective and possibly counterproductive from a policy perspective, and 
would focus attention on those issues where we have worked with foreign lobbyists 
(e.g., NAFTA) and on former foreign lobbyists in your administration (e.g., Sandy 
Berger, Ron Brown, Charlene Barshevsky). 

IlL RECOMMENDATIONS 

L Renew the push for a ban on lobbyist gifts 

_ Agree _ Agree as amended _ Reject No action 

2. Renew the push for lobby disclosure legislation 

_ Agree _. Agree as amended _ Reject No action 

3. Spell out the details of your free TV campaign finance proposal 

_ Agree _ Agree as amended _ Reject No action 

4. In terms of unilateral steps: 

a. Refuse to accept PAC contributions, as you did in 1992. · 

. _ Agree _ Agree as amended _ Reject _ No action 

b. Challenge the RNC to join with the DNC in not accepting soft money, as you did 
in 1992. 

_._Agree Agree as amended Reject - . - No action 

5 
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c. Refuse to acc~pt contri~utions from registered lobbyists for your reelection 
campaign (the standard used by the Presidential Legal Expense Trust). 

_Agree _ Agree as. amended_· _Reject _ No action 

d. Refusing to allow registered lobbyists to fundraise for your reeiection campaign. 

_ Agree _ Agree as amended _ Reject _ No actj.on 

5. Barring your officials from meeting with foreign lobbyists 

_ Agree _· _ Agree as amended _ Reject 

The· staff unanimously recommends that you: 

. - renew call for ban on lobbyist gifts 
- push for lobby disclosure 
- discuss free TV time proposal 

No action 

- unilaterally refuse to accept PAC contributions for your reelection campaign 

The staff unanimously recommends against: 
- barring your officials from meeting with foreign lobbyists 

The staff does not have a consensus recommendation on: 
- unilaterally rejecting lobbyist contributions 
- unilaterally rejecting lobbyist contributions and fundraising . 
- challenging the DNC and RNC to agree not. to raise soft money 
- proposing a bipartisan commission on campaign reform 

6 
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THE WHITE HOUSE 

WASHINGTON 

March 20, 1995 

MEMORANDUM FOR THE PRESIDENT 

THROUGH: THE CHIEF-OF-STAFF 

MICHAEL WALDMAN/11 
BRUCE REED ~fL 

FROM: 

SUBJECT: LOBBY REFORM INITIATIVE 

At your request, we have prepared a set of initiatives that would put you out front on 
the lobby reform and political reform issue. 

We believe that this issue cuts to the core of why people have lost faith in government 
and are angry at politics. The middle class truly believes that powerful interests hold sway, 
and that their voice is too often ignored. However. this very cynicism makes it hard to 
persuade people that we are serious. and risks bruising us if we are perceived not to be. 
There~ore. we believe that this issue is worth pressing only if it is done in a sharp and 
sustained way . -- if it can become and remain a central theme over the next 18 months -- or it 
may not be worth doing at all. Therefore, we need a clear direction from you on how to 
proceed. 

I. BACKGROUND 

. Political reform continues to be a core issue for the Perot voters and independents. 
(Public opinion research is under separate cover.) It also has the potential to be a wedge 
issue between you and potential Republican opponents -- who tend to favor-wealthy special 
.interests at the expense of the middle class. In fact, this is one of the few major areas where 
the Republican,s have completely ceded the field for us, ifwe choose to enter it. At the __ same 
time, if we approach 1996 with few political reform achievements, we will be vulnerable to 
attack from Perot or some other independent candidate from outside Washington. 

If a decision is made to engage on political reform, now is the time to do so, for 
several reasons. · 

~ Congress' First 100 Days is ending, with a sense that not much has changed; in 
particular, the probable defeat of term limits will mean that Congress passed no major 
reform of itself: In addition, the press is finally beginning to paint the GOP Congress 
as a tool of the special interests. (See, for example, the Washington Post story 

·detailing how lobbyists wrote the regulatory moratorium bill, and were even given a 
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room off the House floor from which to operate.) 

- The GOP race is being heavily defined by. the so-called $20 million fundraising 
entrance fee. 

- Your announcement of your own organizational plans will force the issue of what. 
restrictions you are willing to put on your own fundraising .. Next year, the need to 

·raise tens of millions of dollars ·will bring into higher relief the question of campaign 
financing. · . 

· ~ Democrats in Congress are starting to become active on the matter once again. albeit 
in a guerilla fashion. Rep. Bryant (with the support of the Democratic leadership) is 
filing a discharge petition to bring up the ban on lobbyist gifts; Sen. Wellstone plans 
tp seek to attach the gift_ ban to legislation sometime before the Easter recess. 

- A bipartisan group of moderate lawmakers is becoming visibly active. A group led 
by Rep. Chris Shays has put forward a package of lobbying and other political 
reforms, and .will be pressuring the leadership to act. 

- You led the State of the Union with a call to act. but your Administration has not yet 
fleshed out those proposals in public. 

II. OPTIONS 

Here is a set of initiatives that could be announced immediately. They could be 
announced in one major speech, or could be broken out (unilateral steps, legislative pro.posals, 
a speech on democracy and citizenship) for maximum effect. 

L Lead by example. to reengage in this debate, you will need to show that you are 
willing to act by restricting your own campaign committee. When you announce the 
beginning of campaign activities on your behalf, you can: 

-Direct. the reelection campaign not to take PAC money (you did not take PAC 
money during the 1992 primaries either). (We believe that Dole, Gramm, etc. are all 
taking PAC funds.) 

- Direct the reelection campaign not to take contributions from registered lobbyists, or 
allowing them to fimdraise from their clients. (This is now the standard followed by 
the Presidential Legal Expense Trust) This would go beyond what you did in 1992. 

Pro: You have already legislatively proposed that lobbyist campaign 
contributions be banned. In addition, the decision to refuse such gifts by the 
Presidential Legal Expense Trust has established a difficult-to-ignore precedent. .--......... 
(Indeed, even if we say nothing, reporters will hone in on this inconsistenc ~,oENT/,~< 
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Given the small number of lobbyists who actually register-(about 7000), it may 
not directly cost the campaign that much money. 

Con: It would raise a standard that the DNC will not be_able to meet (i.e., 
"You won't take $1000 from a lobbyist, but the DNC will take $50,000 from 
the lobbyist's client."). Moreover, it might anger some Democratic supporters 
and fundraisers based in D.C. Pat Griffin suggests that this could cost as much 
as $1 million. 

Note: If the decision is made. to refuse lobbyist contributions for the reele~tion 
campaign, we recommend that the Presidential Legal Expense Trust return the 
approximately $12,000 that was received from registered·lobbyists. 

- Asking the DNC not to ·raise soft money for the general election campaign, if the­
RNC wi/1 agree to refrain from doing so as well. In effect, this would challenge the 
RNC to a "mutually verifiable freeze" without "unilateral disarmament." The GOP is 
highly unlikely to rise to the bait. This is similar to the pledge you signed in New 
Hampshire in 1992. 

2. Renew the call for a ban on lobbyist gifts. meals and travel to Members of 
Congress. This is being pushed by Democrats in both chambers. During the State-of-the­
Union, you called for Members of Congress to voluntarily give up lobbyist gifts. Because of 
its stark simplicity -- lawmakers being treated to tropical vacations by lobbyists, etc. -- this 
has the greatest resonance of any political reform proposal. 

3. Renew the call for reform of the lobby disclosure laws. The current lobby disclosure 
laws, passed in 1946 and basically untouched since, are more loophole than law. Lobby 
reform legislation would require all lobbyists, for the first time, to fully disclose for whom 
they work, what they are paid, and what legislation they are trying to pass or kill. This 
measure is more complex than the gift ban, and conservative grass-roots groups (such as the 
Christian Coalition) may succeed in bogging it down; nonetheless, it is good policy and 
resonates somewhat with the public. · 

4. Take new action against foreign lobbyists by barring your officials from meeting 
with lobbyists for foreign governments or corporations. Your executive order imposing post­
employment restrictions has already barred senior officials from ever lobbying for foreign 
governments, barred senior trade officials from lobbying for foreign firms, and barred all 
officials from lobhying their own agency on behalf of any client for five years. A further 
restriction would be to actually bar your officials from meeting with foreign lobbyists. 

Pro: ·This is sharp, clear, and understandable; the foreign lobbying issue plays to 
concerns over economic nationalism as well as political reform. 
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reform perspective and possibly coWlterproductive from a policy perspective, and 
would focus attention on those issues where we have worked with foreign lobbyists 
(e.g.; NAFTA) and on former foreign lobbyists in your administration (e.g., Sandy 
Berger, Ron Brown, Charlene Barshevsky). 

· 5. Spell out your free TV time proposal. Apart from your brief mention of it during 
the State of the Union speech, we have never fleshed out your proposal to provide free TV 
time for candidates. Senator Dole and House Commerce Committee chairman Bliley have 
proposed strong free TV bills, and the concept is supported by Ross Perot, the DLC and 
Common Cause. This proposal could be laid out in a speech on democracy that could be 
high-toned and would not necessitate a subsequent crusade. 

Pro: Elite opinionmakers (such as editorial boards) will not take the other political 
reform measures seriously' if there is not a campaign finance reform component. 

Con: Since legislative success is highly i.mlikely, to raise this issue would potentially 
open us to charges of only pushing for reform when we know it won't happen -­
without much payoff in return. Moreover, raising the issue will heighten scrutiny of 
our own fundraising. 

III. RECOMMENDATIONS 

We recommend that you: 

- take the Wlilateral steps (refusing to take PAC money or lobbyist contributions for 
the reelection campaign, and ask the DNC and RNC to agree jointly not to raise soft 
money). 

__ Agree __ · Agree as amended __ Reject No action 

- renew the push for a ban on lobbyist gifts 

__ Agree __ Agree as amended . __ . Reject No action 

- renew the push for lobby disclosure legislation 

__ Agree __ Agree as amended __ Reject No action 

- spell out the details of your free TV campaign finance proposal 

__ Agree __ Agree as amended __ Reject 
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-----------------------------

we recommend against: 

- barring your officials from meeting with foreign lobbyists 

___ Agree __ Agree,as amended __ Reject- No action 
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DRAFT 

March 8, 1994 
. 0 fi.A w~~'"5 b1'·. 

{]) ~i.u-t (l +r 
MEMORANDUM TO THE PRESIDENT 

FROM: THE VICE PRESIDENT 

N Q,vJ ,-i t v_S 

\.v~~ ~).;.c. 
PARTNERS FOR AMERICA: A WHITE HOUSE ROUNDTABLE . N•J .i" '\)C SUBJECT: 
ON AMERICA'S CRIME AND VIOLENCE PROBLEM f .. p~t~: ~ . 

--------------------------------------------------~------------- ~~;~ 
I have just read the Regoft.: .. of t;h~~-Int~;alepar.tinental Working 

Group on Violence. As I sec:fd th~-··excel~~t ~o~i~, it 
occurred to me that we should res~d~ ~ts f~nd~ngs and 
conclusions through §!Jl' in-depth, probing dialogue on the many 
factors that contri~ute to America's violence crisis. ·This 

·memorandum sets forth a proposal for such .1\:.-og~ogue. -- that is, 
an on..:.going "White House. Roundtable on ~~olence ~~:J . 

. - -- . 

I . BACKGROUND 

Violence has reached the point where public ,health experts 
coriside.;r it to be an epidemic. Deaths from gunshots have 
surp~ssed traffic deaths in six states and in·ihe District of 
Columbia,· and this trend .:Ls spreading natiortally. The ·crime and 
violence problem has heightened fear acr~ss our nation and 
dramatically altered the quality of lif.e' for many Americans. 
Gang-related violence, killings o~vr ug turf, and hate crimes 
have reached suburbs, smaller cities, and small towns all over 

. the nation. Guns are infiltrating ur schools. And, children 
are killing children. . 

Not surpris,ingly, the Interdepartmental Wo,r{ing Group 
determined that the violence in. this country Xs "pervasive" and 
that "[p]eople believe this is a time of ~7J:Sis." It found that 
the increase in violence can be attributed to a number of 
factors, such as the breakdown of the f,afuily; "poverty and 
discrimination, lack of education, la9k of jobs, and lack of 
hope"; drug abuse and trafficking; t;he "flood of guns" in our 
communities; and violence in the media. The Group recommends 
that we promote, among other things, both tougher law enforcement 
and preventioh, both nation~l p9Iicy and local action, both 
public policy and private initi-atives, and both short-range and 
long-range strategies. / 1 

I 
DETERMINED TO BE AN 



. . 

(i: agree with the Group's recommendations. I believe that a 
White House "-Roundtable, -like the--ene I s , would contribute l 
to several of these objectives.· Specif~hould convene · 
a series of meetings that focus on the~~t c~~of violence: 
(1) the economic underpinnings of crime,--rzl--nle breakdown of the 
family, (3) violence in ·.entertainment, (4) drugs, (5) firearms, 
(6) racial tension and hate crimes, and (7) the failure of the 
criminal justice system. 

I I . GOALS OF THE ROUNDTABLE 

The Roundtable would serve several purposes. First, it 
would provide us with the opportunity to move beyond the 
programmatic and legislative arenas in our expressions on crime 
and violence. Specifically, a high-profile dialogue would allow 

,/ 

us to discuss (publicly) the roles of family, community, ~ 
education, and eli ·on· in shaping the moral values necessary to 
create a :iron=Vlolent soc1 . It would enable us to reach out to 
these ins~ , erican businesses, in order to 
enlist them in a joint effort to address the problem. In short, 
the forums-would assist us in providing leadership in this area. 

Second, these forums would help us broaden our own thinking 
on the problems underlying this crisis. As set forth below, the 
Roundtable would bring together Administration policy-makers and 
outside experts, thinkers, and community leaders to grapple with 
the difficult issues related to crime ind violence. 

Third, the Roundtable would serve"as a mechanism (not simply 
a one-time event) for in-depth deliberations with all segments of 
our society -- facilitating communications among diverse (and f J.,..,IA- ;(­
oftentimes feuding) groups and ~ii?-_q __ ~~ of the past. .The 
suggested forum on racial tensions and hate crimes (discussed 
below) would. thus ~~-~!.Y ..... Q"e~.~-~---~i?:~kson' s ~1 for a White House 
Conference of Racial Justice. · -.-- · 

Finally, this approach would serve a a (partial) response \ / 
to th~ Repor~ of the Interdepartmental orking Group on 
Violence -- particularly, the Group' recommendation that we 
actively promote the idea of share responsibility and that we 
work aggressively to inspire an renew our national values. ENn 
These discussions would provi the bully pulpit opportuniti ~0 ~( < 
for that sort of leadership Q..<f- 01) 

III. STRUCTURE OF THE FORUMS ~ ~ 
~ l(~)L\ -< 

A. In General -:o 
We would convene, on either a monthly or a bi-monthly ba·~-· ___ __ 

a roundtable discussion on the various topics related to crime 
and violence. The forums would include the policy advisors at 
the White House, the appropriate policy-makers from the agencies, 
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and interested members of the public (including victims of crime) 
and relevant experts (including, where appropriate, law . 
enforcement officers, psychologists, sociologists, economists, 
social scientists, community organizers, educators, members of 
the medical professions, and business representatives) . 

B. Specific Forums 

By way of examples of the kinds of topics we could discuss 
at these sessions -~ in addition to a kick-off event addressing 
broadly the issue of violence in America -,- I offer the 

I - vt/S~""( 
c,..-..-r.v-" 

/ . 

following: 

~---~ 1. Economic ycterp_~nnings of c~ 

In his book, The T_ruly Disadvantaged, William Julius Wilson 
chronicles the decline of our urban centers and the effects of 

·this disappearing job market. He makes clear that poverty and ~ V 
unemployment are directly related to crime, violence, and other 
anti-social behavior. It is therefore critical that our 
Roundtable include a discussion of the ~conomic dislocation that 
causes many of our youth to choose lives of crime in an attempt 
to achieve the American dream. 

I propose that we discuss the following issues at this 
forum: 

• 

• 

• 

incentives to· businesses to locate in the 
central cities; 

racism and classism and their effects on the 
distribution of capital and employment opportunity; and 

job training and other labor programs; 

Participants might include: Thomas F. Schrader, President of 
Wisconsin Gas Co. and Chairman of New Hope; Toby Herr, 
Director, Project Match; and Wanda White, Community Workshop on 
Economic Development. · 

2. Breakdown of the.Family 

Strong families -- those that provide moral guidance, 
leadership, and emotional support to their children -- form 
strong communities that serve as the. foundation for a great 
nation.· However, the American family, the bedrock of our strong 
nation, is crumbling. We must accept the shared responsibility 
to rebuild and restore our families. 
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We may want to use this forum to discuss the following 
issues: 

• reasons for the disintegration,of moral values; 

• reasons for the breakdown of the family unit; 

• domestic violence and child abuse; 

• the role of churches and other community 
institutions in addressing this issue; and 

• the role .of the Federal government in 
addressing this issue. 

We could consider ~nviting to this forum some or all of the 
following individuals: Anri Lewin, President/ National Learning 
Center; Carole Hall, Director of Programs, Community Workshop on ~ "·L 

"~"".' . Ecopomic Development; Dr. Alvin Poussaint, psychiatrist, Harvard 1 
Medical School; Bill Cosby, entertainer and speaker; and Reverend 
Anthony Bennett, St. Paul's Community Church and Director, 
Nehemiah Housing Project . 

. · 3. Violence in Entertainment 

According to a 1993 report by the American Psychological 
Association ("APA"), 98% of American homes have at least one 
television, and teenagers watch an average of 24 hours a week. 
Not surprisingly, children from low-income families are the 
heaviest viewers. The incidence of violence on television is 
overwhelming: The APA has found that the average American child 
watches 8,000 murders and 100,000 acts of violence on television 
before finishing elementary school. In addition,-our youth are 

· subjected to other forms of media violence -- including movies, 
music, and video games. 

We would 1 of course, use the Roundtable to continue our 
discussions regarding violence in the media with those in the 
Administration and in the industry who have begun work on this 
important issue. 

4. Drugs 

Drug use, abuse 1 and trafficking are linked -- directly and 
indirectly.-- to a disproportionate amount of crime and violence 
in this country, especially in our central cities. One study 
found that more than 50% of hard-core drug users were engaged in 
illegal activity, and another revealed that the incidence of 
violence among drug abusers is- 16 times higher than the generd.,j,P--. 
population. ~,oENn~< 

Q. «:-«; <* 
~ ' ~ 
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In this forum,_ we wou1d discuss: 

• the Administration'~ 1994 National Drug Strategy 

the treatment of addicts; 

• the costs of drug treatment to our health 
care system; 

• the legalization of certain drugs; and 

• the role of law enforcement in drug sales and use. 

·5. Firearms 

Firearms play a large role in our epidemic of violence and 
crime. In 1991, firearins were used to kill 17,746 individuals 
and to assault 102,000 people. Furthermore, firearms were used 
in over 18,5000 suicides and in approximately 1,440 unintentional 
deaths. 

. /~--~--~) 

l 

At this forum, we should discuss the following issues: 

• gun control; 

• 

• 

• 

• 

how firearms are stored, carried, and used; 

reducing the lethality of firearms; 

technological innovations that can promote 
firearm safety; and 

n6n-lethal alternatives fo~ self-protection . 

We could invite to this forum Mark Rosenberg, Center for 
Disease Control; Jim Pascoe, Alcohol, Tobacco & Firearms; Raymond 
Kelley, Former Chief of Police, New York City Police Department; 
Louis Freeh,· Director of the FBI; and Eric Larsen, author of 

. Lethal Passage; and Kevin Jett, Community Police Officer_, NYPD. 

6. Racial Tension and Hate Crimes 

This Administration has condemned - and must continue to 
condemn -- all forms of bigotry, including bigotry expressed 
through the use of violence. The growing problems of inter­
ethnic tension and racial hate crimes present us with a great 
challenge (and a great opportunity) to begin to address these 
sensitive issues. 

- 5 -
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Needless to· .say, our discussion must _start with a 
reaffirmation of our belief that America is made great by its 
ra~ial. and ethnic diversity and should.address the followin~ 
issues: 

• · the· development of race awareness and 
acceptance in children; 

• racial tensions between groups; and 

• education for all Americans on tolerance and 
non-violent conflict resolution. 

The participants could include some or all of the following 
individuals: Jesse Jackson; Brian Levin, Anti-Defamation League; 
Joe Roy, Klanwatch, Southern Poverty Law Clinic; Louise Howe, 
American Leadership Coalition; Ron Yokabayashi', Los Angeles Human 
Relations Commission; Scott Sherman, Martin Luther King Non­
Violence Coalition; Jack McDevitt, Center·for Applied Social 
Research, Northeastern University; Joyce Rayzer, Community Health 
Care, Inc.; and William Julius Wilson, professor of sociology and 
public policy at the University of Chicago. 

7. Failure of the Criminal Justice System 

The current criminal justice system also exacerbates the 
crime and violence problem in.this country. The court sy~tems 
(federal and state) are backed-up; jails and prisons are 
overcrowded; and incarceration fails to rehabilitate convicted 

·criminals. · 

Accordingly, we should address the following issues during 
this forum: 

• courtroom overload; 

• prison overcrowding; 

• reform of the criminal correctional systems; 

• sentencing and parole; and. 

• privatization of prisons. 

I would recommend that we consider inviting some or. all of 
the following individuals to this forum: Charles Ogletree, 
professor, Harvard University (and former public defender); 
Vincent Bugliosi; author and former U.S. Attorney; Kim Taylor, 
Professor of Criminal Law, Stanford University; Eric Holder, U.S. 
Attorney for the District of Columbia (and former D.C. Superior 
Court judge) ; a social worker; a probation officer; and a prison 
official. ~----
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* * * 
In sum, !-believe a White House Roundtable on Violence -~ 

-a public/private dialogue involving the people like those 
suggested above who-might work toget~er as "Partners for 
America"~- could provide the White House with a mechanism for 
in-depth deliberations on crime and violence. Through this 
Roundtable, we would be able to provide leadership during this 
crisis, facilitate communication between and among America's 
communities, and promote the Administration's view that all 
Americans have a shared-responsibility to address the violence 
and ca·uses of violence that plague our communities. 

I look forward to hearing your thoughts on this idea. 
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responds to the urgency that the American people feel about 
the issue of crime and violence. .We need a strong bill that 
puts more police on the streets; gets kids and guns off the 
streets; puts.three-time violent offenders away for life; 
and gives kids something to say yes to.. · 

You will also say in this letter that RJA should not be 
included in this Crime Bill. 

• Calls to CBC members and other leaders in the Black 
Community 

Although Wednesday is technically a day off for you, it 
would be helpful if you made a few calls to leaders in the 
black community, in particular the CBC Leadership and Ben 
Chavis, to prepare- them for your statement on RJA. This 
statement will come in the form of a letter to conferees 
(see above). 

If your schedule allows, these calls could begin on 
Tuesday, but only after Mitchell has made his calls. The. 
call to Ben Chavis should occur after the Vice President has 
spoken to the NAACP conference in Chicago. o~c-N~n~A~l 

fv~' ({9. . 
The Vice President and Leon will also make calls to c 
members on Tuesday and Wednesday. 

Friday, July 15 

• Conference Report Completed 

\ 
~ 'S3C:, -< 

The conferees anticipate being able to complete work on the 
-conference repor~ on Friday afternoon. 

II. INDIVIDUAL ISSUES 

The support of Congressmen Conyers and Edwards is critical to 
getting a Conference report without RJA. Both Conyers and 
Edwards have reservations, and need certain assurances from the 
administration in order for them to sign onto a Conference report 
without RJA. 

• Conyers 

Attorney General Reno has been reaching out to Conyers all 
week. In Reno's conversations with Conyers, the Congressman 
has indicated that he will be with us on the rule and final 
passage, but he needs-political dover. As you know, 
Conyers is in a· tough primary race. He knows he needs a 
Crime Bill to win his race. At the same time, he needs to 
explain his support for a crime Bill without RJA. 

Conyers has asked for three things from the White House: 
(1) that the Vice President campaign with him in his 
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district; (2) that the Justice Department review the federal 
application of the death penalty; and (3) that nothing 
happens to the Local Partnership Act, his pet legislation in 

.the crime Bill. 

Although wehave agreed toall three requests,.conyers is 
still nervous. We need to dontinue to show him that a Crime 
Bill is crucial for his.campaign; and that a Crime Bill with 
RJA will be defeated. To this end, calls from Senator 
Mitchell and CBC colleagues who support the Crime Bill 
without RJA will be helpful. It is our hope that your call 
to Conyers will .cement his support. 

• Edwards 

Unlike Conyers, Edwards' concerns are not political: he is 
retiring. In contrast, Edwards wants to see the 
Administration stand up for RJA on principle. 

In a recent L.A. Times article, Edwards indicated that he 
would not push forward on ·RJA if it meant the defeat of the 
Crime Bill. It therefore appears that Edwards has finally 
come to the conclusion that a crime Bill with RJA is not 
viable. Nonetheless, he wants the administration to take a 
stand ·in.favor of RJA, and fight for it publicly. 

Leon has spoken to Edwards this week. Your phone call to 
him, as well as Mitchell's, will be very helpful. He needs 
to be convinced that we have fought for RJA, but could not 
move the opposition. 

While we. anticipate being able to bring Conyers and Edwards on 
board, there is always the possibility that they will walk on 
In that case, we need to make a decision on whether we want ~ 
push beyond them by being more public in our fight, and usi 4 
their colleagues to exert pressure on them, ·which is curren 
not happening. · 

III. RULE AND PINAL PASSAGE 

Assuming that we get a Conference report that excludes RJA, the 
next phase is to secure votes for the Rule and final passage. 
Assuming also that no Republicans will vote for the Rule, we need 
to focus on members of the CBC who may be willing to vote for a 
Crime Bill without RJA. 

In addition to conyers and Edwards, there are approximately 20 
members of the CBC who have indicated in past votes or statements 
that they will support a Crime Bill that does not include RJA. 
We will try to enlist the help of some of the deans of the 
caucus, in particular Reps. Rangel, Waters, Dellums, and stokes, 
who may be able to neutralize some of ~he opposition that exists. 

cc: Leon Panetta 
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August X, 1994 

MEMORANDUM FOR THE ATTORNEY.GENERAL 

FROM: 

SUBJECT: 

THE PRESIDENT 

DIRECTIVE ON FAIRNESS IN THE IMPLEMENTATION 
OF THE FEQERAL DEATH PENALTY 

As the.branch of government charged with enforcing federal 
law, the Executive Branch has a responsibility to ensure that our 
pursuit of a safer society is not at odds with our pursuit of 
equal justice for all Americans. Historically, our criminal 
justice system has not treated all persons equally; in 
particular, racial discrimination in the application and 

·enforcement of our laws has undermined the confidence that many 
Americans have in their fair administration. 

As a State Attorney General, Governor, and now President, I 
have always believed that there is no tension between stiff 
enforcement of our criminal laws, and strong safeguards against 
discrimination. Freedom from crime is among the most important 
civil rights·of all Americans-- and it can be achieved without 
sacrificing the civil rights of .SDY American. 

The l~'timate doubts of some Americans in the fairness of 
our system s an unacceptable injustice in and of itself; in 
addition, i is worth remembering that such doubts also undermine 
law enforcement's effectiveness: when people lack confidence in 
the criminal justice system, they are much less likely to aid 
that system, or to work with police and prosecutors to apprehend 
and convict criminals. who merit punishment. 

Thus, all Americans share a common interest in enhancing 
public confidence in the fairness of our criminal justice system. 
And there is no aspect of our system where such guarantees of 
fairness are more important than in capital sentencing. 

Because of the severity and finality of the death penalty, 
discrimination in the application of that penalty is abhorrent. 0 
We must candidly admit that there have been times and places in 51./r:d­
our country where this penalty has not been administered fairl ~ 
We must insu:e that our federal system, in this critical time, ~s; . 7 ~rJ free from th1s defect. o ~\ ~J~ 

'('": . . -;. ut quotas, wh1ch I f1nd )0 
repugnant, and thout lenie c Fairness does not mean freedom 
from punishment, ree om rom discrimination. It means that · 

·defendants who commit similar acts, and who are similarly w~·s·h~ ....-..";.. .. .::.! 
culpable, are equally likely to receive the death penalty -- . 
.:taat. aR¥ORe is excusea from the sentence they deserve. And it sk~! t 
means that victims from all background and all races see their 
victimizers punished to the full extent proper under the law. 
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This is particularly true now that Congress has passed our 
Crime Bill, with its substantial expansion of the. federal death 
penalty. The Department of Justice, which has already taken 
steps to insure that its existing prosecutions proceed without 
regard to improper factors, must redouble those efforts in light 
of the new weapons at its disposal. 

To further the_Oepartment's past endeavors in this area and 
1 to maintain the confidence of the American people, I hereby 

direct you to take the necessary steps to assure that the 
Department of Justice seeks imposition of the death penalty in an 
impartial and non-discriminatory fashion. Among the steps I 
irect you to take ar~ the promulgation of: 

(1) Additional internal procedures to insure that decisions to 
seek the death penalty are made in a non~discriminatory 
manner; 

(2) Internal review mechanisms to insure that capital defendants 
who commit similar acts and who have similar degrees of 
culpability are treated similarly by the Department; 

An appropriate mechanism for post-conviction release of the 
Department's capital prosecution decisions, so that the 
.public ca~ review and understand the basis for such 
decisions; · · 

~~l.=..~'>\l 

:...-~-~~: 
\_t. .... ~~\· 
~vf.~ 
:_,~~ ' 

4) Improved training and support for prosecutors~ho seek this 
penalt~ so as to insure that their actions are consistent 
with ~artmental policies; and 

5) Any other steps you believe appropriate to enforce this 
Directivei so long as those actioris do not contradict the 
principle that each individual 0 s case is to be judged on its 
own merits, without regard to any improper factors. 

~:L. .. ~ 
v,C.h~ ar further direct you to report to me a description of the steps 
i~~· you have taken within 30 days. 

• With our joint commitment to assuring fairness, I believe we 
can develop a process that will meet the needs of the criminal 
j~stice system while guaranteeing the equal protection of the 
laws to all people. · 
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b(S) Release would disclose information concerning the regulation of 

financial institutions [(b)(8) of the FOIA] 
· b(?) Release would disclose geological or geophysical information 

concerning wells [(b)(9) of the FOIA] PHOTOCOPY 
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THE: WHITE HOUSE 

. WASHINGTON 

June 25, 1993 

MEMORANDUM FOk THE PRESIDENT 

FROM: RON KLAIN# 

StmJECTr HABEAS CORPUS UEQRM 

This memoranciWil outlinaa the major ic•u•a in the habeaa 
ra~orm 4e~ata ana our op~ions for resolvinq them. 

t. IAeJQBOQIP OM 111118 IIIQBK 

Prosecutors have been urqing reform of federal habeas corpus 
proceedinqa for three decades. The reforms are of two aor~•= 
suhgtantiye reforms, that limit tha scope of federal court review 
ot state death sentences; and arocedural ;efo;ma, aimed at making 
those caaaa move mora quickly and towards greater finali~y. · . 

Until 1990, the defense bar ra•isted any raforma. For 
•~ample, they rebutted Justica Powell'& retorm plan, Which would 
have provi<led free lawyer& for habeas .petitioners in exchange for 

' procedural limits on such appeals (e.g., time limits on filing, 
and a strict "one•hite .. at.•tha-apple11 rule). Retorm proposalfi 
trom Senate moderates, like Bob Graham, were also rejected. 

In 1989-90, a aeries ot consarva~ive supreme Court rulings 
altered the dyncunic on habeas reform. By mck.in9 it hu.rder for 
death row inmates to win habeas raliaf, the Court lessened. 
pressure on thA ri;ht to compromise to win leqislative habeas 
·reform -- and create<l interest on the lett in seeing reform 
dobated, as a vehicle for revarsing the adverse Court decisions. 

The 1991 Crime Bill Conference Report included a Gweepinq 
habeas reform provision, drafted by Democrats (Biden and Brooks). 
It limited the time for filinq peti~l'ons to one year, and limited 
death row inmates to a single petition (with few exceptions), in 

' exchange for tree lawyers to prepare th6Se pAtit!ons. It alAO 
qave death row inmates some relief from the adverse Supreme Court 
decisions. Largely because ot this final provision, state and 
looal proaocutora bittorly opposed tha Conference Report. 

I ll· cgrA:t(jll BDWBKIJI'IS 

During the campaiin; you said you would have ciqned 
Crime Bill Conference Report, but you did not separataly 
~h~ haheas raform lan;uaqe in it. 

CLINTON LIBRARY PHOTOCOPY. 
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, On the habeas iasue specifically, you called for "reforms on 
death row appeals," expressinq interast in a·ranqe of proposals. 
In one statement on the issue, you spoke positively of several 
'reform plans, 11such as the ABA propoaal and the Powell Report. 11 

Because these proposals, while alike at a general level·, 
have differences that are significant to practitioners in the 
field, there haa been confusion over your position on habeas 
reform. Thia has fueled expectations, on the part of ~ the 
left and the riqht, that you would alter the Conference Report in 
~ manner that either side would find more to its likinq. 

XXI. MAJOB 8AB!AB BllOBM ISSRJI 

Moat of the major reform plans being considered are of a 
like design at an abstract level: soma limits are placed on the 
filinq of habeas petitions in exchanqe for death row inmates. 
qetting free lawyers to file those petitions. Within this broad 
construct, five major issues are in dispute. They are: 

•• 

.I 

( 
. i 

• 

•• 

A. Procedural :taauea 

~ime Limit: How much time will a prisoner have to file his 
petition? current law has no·tima limit whatsoever. The ABA 
proposed a limit of 18 months; Justice Powell put it at 6 
months; the conference Report sat the time at 12 months. 

Repeat Pet1t1ang: The current habeas statute sets no limit 
on multiple filings by death row inmates -- though Suprema 
court caae law make• rapaat filin;s difficult. All reform 
proposals limit prisoners to a single petition, but all also 
contain some· exceptions. The isaua is: How broad are the 
exceptions? The ABA Report had a broad exception; the 
Powell Report had a narrow exception. The Conference Report 
tilted more tow~rds the ABA approach. 

Counsel Standards: The reform plans all required states to 
provide lawyers to death row inmates for the preparation of 
habeas petitions; they differed on whether such lawyers must 
meet-minimum competency standards~ The Powell plan had no 
stanaar4s; ,the ABA plan had extensive standards. The 
conference Report had modest. competency standards, keyed on 

E.NTIA years of experience. 
<:::/) ,l ( 
~ ' 1.? B. Subataativo Issues 

I Q. . I ~ 
· ~ L 't.. z~ ':Q : . Before a 1989 supreme Court case (T1agua y, 
! ~ J J j() ~iil.lli:.flo.lli)~he""'l .... dr..aao~t-herwisa, a prisoner could. cha.llenqe his death 
, ~ . entence based on a favorable court ruling that pgst-dateg 

0 hia trial and appeal. The defense bar wants this right 
restored; prosecutors oppose a reversal of the this line'of 
cases. The Conference Report sided with the defense bar, to 
some extent; this was its most controversial provision. 

2 
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·• "FUll and Foir;"• The cornerstone of the Bush habeas reform 
· plan was a rule that death sentences could not be challenged 
if the defendant had a "full ancl fair•a hearing in state 
court. This is the prosecutors' ultimate qoal -- it 
effectively ends tacleral habeas review of state death 
sentences -- and passed the senate in 1991. 

IV. • CmutD'l' OPT lOIS 

Though I have not bean involved in this issue since the 
Transition, as I see it, you have six options: 

(l) Crime Bill Witbout Habeas Refgrm: You could propose a 
comprehensive Crime Bill without any habeas reform 
provision. It would still have a Brady Bill, a death 
penalty, and · a policing plan. · 

(2) Adopt conference Report Habeas Lan;ua;e: ·You could adopt 
the lanquage of last year's Conference Report as "your" 
proposal. There is a loqical reason for adopting this text 
(it is long-standing and well-known)~ but it is bitterly 

·apposed by State Attorneys General and local DAs. 

(3) Back a 11 Biden-Prgsecutor 11 Deal: Lengthy negotiations 
between senator Bielen ana the Attorneys General are about to 
come to fruition; District Attorneys will be neutral, and at 
least some defense bar leaders will qrudqinqly accept the 
agreement. our prompt endorsement of any agreement will 
help make it a consensus view. 

The substance of·this plan·would be a six-month statute of 
limitations'; a tough rule against. multiple petitions; 
counsel standards akin to those in the Conference Report; 
and some relief (though not much) for the datense bar on the 
retroactivity issue. 

(4) Convene our own Negotiations: You could direct the Attorney 
General to summon the parties to an administration-sponsored 
negotiation. This, however, is only likely to drag out the 

END process of resolution, and is unlikely tc produce results 
~~Q ~t<~ different from those in the Biden-Proseeutor talks. 

! <' (5)~ t : We could assemble our own, 
: o 1 i z -z_ <:;J --<! imited reform proposal -- one that would only address the 
· 'i. '-t J vD east controversial habeas reform issues -- but would at 
i ~. east be ~ reform. For example, we could packaqe a one-
' year limit on filinq, llnked with a moderate version of the 

singla-pet1tion rule -- in exchange for free lawyers with 
very minimal counael atandarde. While no one would be 
excited about such a limited reforDl plan, no one would 
strongly oppose it. 

.3 CLINTON LIBRARY PHOTOCOPY 
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(6) Draft a com~rehansiya Retorm·Proposal: .Finally, and moat 
ambitiously, we could aratt a comprehenaive reform proposal 
thai: would address all the major iesues. If we go this 
route, I would recommend a proposal positioned slightly to 
the right of laat year's Conference Report taxtt namolya 

• A one-year limit on tilinq petitiona; 

• Limit petitioners to a single filinq, excapt wn.ere 
they have new evidence of innocence, or· new· evidence 
thta.t their death sentence is unconatitutional; 

• Provide counsel for filinq habeao petitione, subject to 
exparienea-caaad competency atandardc; 

• Have a very limited relief provieion en the 
"retroactivity" quaation. 

Such a "Clinton proposal" would anger both the left and the 
right, but eoul4 probably win support among neutral observers in 
this area (i.e., bar qroups, 841tor1al1sts, and the like). 

I favor the third option obove; i.e., getting behind the 
emarqinq aqroement between senata D&moerats and the prosacutors. 
I do no~ think it is worth the effort or the expenoiture of 
political capital to fashion our ovn reto:n~ plan, :whon we.can 
more easily qat behind a compromise plan assembled ilY Others. 

Why? Habeas corpus rotorm will n1ytr bo ~e touchstone of a 
Clinton Crima Bill; our qoal sh~ul·d .ila to qet a .ta•t arid 
plausible resolution of this troublesome iaaue, and move nhaad on 
a Crime Bill that advanceD thoae mattara that ~ ·at the h•art of 
your anti•erime aqenda: t'lassinq a Brady JUll, puttinq 100,000 
more police on the street5, restoring an enforceable death 
penalty, 4nd l~unohing innovative, now prosrama to prevent crime. 

Thus. we should be lookinq for the resolution that ~eta ua 
out. of this iacue as quickly and cimply as pocsible -- and 
adoptinq a settleman~ naqotiated ilY others 1s the option that 
best tits this objective. 

4 
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· @fticr of tl1e Attnrnct! ~etttrul 
lUas qingtn~ E. (!L 20,630 

KEMORANDOII 'rO THB PRESIDEN'.r 

P'ROII: 'l'RB ATTORNEY GENERAL 

SUBJECT: Sentencing Commission Appointments 

r. Introdactioa 

The United States Sentencing Commission, a pivotal agency in 
the development, promulgation and implementation of federal 
sentencing policy, is made up ·of seven voting members. There are 
now four vacancies. It is imperative that these vacancies bE! 
filled and that nominations be sUbmitted to the Senate by the 
time the Senate returns in January 1994. For your consideration, 
recommendations for the four Sentencing Commission vacancies, 
including that of the Chairman, are presented below. 

The sentencing COmmission and the federal sentencing 
guidelines stand at a significant crossroads. The Commission's 
guidelines, process and posture nave come under continuous,· sharp 
and well-articulated criticism from a large number of federal 
1udges, probation officers, ~sslstant u.s. Attorneys, defense 
lawyers; and scholars. There is concern in the field about the 
~orxability and fairness of thA guidelinas, as well as their 
e!fec:iveness in achieving the purposes spelled out in the 
SentencinQ Reform Act. The future £tature and viability -­
really the credibility -- of the federal guidelines system rest 
on creating a ~nmm1ssion which is responsive to legitimate 
concerns of those who work daily with the guidelines. A 
commitmsnr to a guideline~ system and to its smooth functioning 
is essential on the part of any new Commission appointees. 

There are a nucber of critical law enforcement issues, such 
RR rhe use of ~andatory minimums, where the Sentencing COmmission 
vill be a pivotal player. Congress is unlikely to return 
unfAtterad aant•nclng power to federal judgeo but it is important 
that sentencing decisions -- which cumulatively have significant 
lRw enforcement and budgetary importance -- not be set in the 
highly-charged political arena of the Congress itself. The forum 
whichmakQ~ ~ens;e and ""hich i.e llk<!ly to be acceptable to the 
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Congress is the Sentencing Commission through the vehicle of the 
guide11ncs. Accordingly, the composlLion of the commission will 
be very important in th,e years ahead. 

II. Background on the Structure and Membership of the 
United SLaLes Sentencinq Commission 

• 

• 

• 

0 

• 

The Sentenc.1.11g Commission 1s an independent agency in 
the judicial branch of government created by the 

_SenLenclng Re!onn Act ot 1984. to promulgate guidelines 
for federal judges to apply when sentencing criminal. 
o£!~nders. Charged with a lead role in the development 
of criminal justice policy, the Commission also has a 
r~;;:search and_support staff ot approximately 100 

. persons. 

The seven voting members on the Commission serve fixed 
terms, staggered from between two and· six years for the 
first appointments, and !or six years thereafter. 
commissioners are subject to removal •only for neglect 
of duty or malfeasance in ot'f1ce or for other QOOd 
cause shown. • 

At least th·ree {3) members of the Commission must be 
judges, and no more ·than four (4) members may be from a 
given political party. Judges need not resign their 
appointment as a judge to serve on the Commission: none 
has. (The Attorney General, or her desiqnee, is a non­
voting, ~ offic!o member of the Commission). 

;. 

Commissioners are compensated at the same rate as 
federal court of appeals judges ($141,700}. The 
statute provides that as of November 1, 1993, the 
Chairman is the only full-time position on the 
commission, vith the other voting members serving part-. 
time. (All Commissioners served full-time during the · 
development, and for six years after promulgation, of 
the first set of guidelines.) HOwever, a provision in 
the Senate crime bill would provide for an extension of 
full-time status for all the Commissioners for one more 
year (_he_. , throu9h October 31, 1994). · 

The President is directed to consult •with 
representatives of judges, prosecuting attorneys, 
defense attorneys, JRv enforcement officials, senior 
citi~ens, victiws of crime, and others interested in 
the criminal justice procau:s• in appointinq, with the 
advice and consent of the Senate, the seven voting ~,oE.NiiA< 
members. The DepArtment of Jus;t.ice drafted a letter R:-«; <19. 
which was sent by t~e White House, to the ~ -~ 
aforamentioned groups seeking input. ~ L "1.. <'?:...~ ~ 

'Z \ JJ -:> . . 
c 
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• once. identified, candidates were interviewed by the 
At~orney CcncrQl, and, in most cases, by a panel 
consisting o~ the Deputy Attorney General and members 
ot hie :;toft, and Thomasina Rogers o! .Lhe White 
House Personnel Office. 

• Beyond assembling a Commission of the highest quality, 
the overoll 9oal in this process wati to establish a 
Commission which is diverse and representative. 
In this regard, it should be noted that there are no 
minorities serving on the present Commission. 

• For a helpful guide to the Membership of the 
Ccmmi8sion, please see Exhibit A, attached. 

• There are currently four vacancies. Two of the 
vacancies have existed since October 31, 1991, and have 
remained unfilled. Two more vacancies were createa on 
November 1, 1993, when the terms of the Chairman and 
another Commisslonesr exp1rea. O! these four upcoming 
appointments, gnll!. .Qml may be a Demo~grat; at least .bl.Q 
mul5t be .Judyt!:;;. 

• Stalute prov1~es that ·the ·Eederal judges [shall be] 
selected after considering a list of six judges 
recommen4ed to tbe President by the Judicial 
Conference of the Onited States.· In March 1993, 
and september 1993, Chiet Justice Rehnquist 
submitted on behalf of the Judicial Conference two 
lists wit~ tne names ~ a total of 14 judges 
to fill the two judicial vacancies. While there 
1s no requirement that. the judqes be chosen from 
the Chief Justice's lists, interviews have been 
conducted with 8 o! the 14 judges submitted by the 
Judicial Conference. 

• With respect to the two non-judicial vacancies, 
interviews have been held with candidates from the 
spheres of academia, probation administration, and the 
private bar. 

III. C:rit•ria for Sentencing Commission Appointments 

As set forth in the introduction, it is critical that 
nominations made by the President reflect the importanee - and 
independence -- of t.he Sentencing Commission. One vital 
criterion in appointments is system experience and familiarity_ 
!ha trial level perspective is key to insuring that the 
quidelines are practlca1 and workable. It is, therefore, 
recommended that new judge-commissioners with extensive 
sentencinq experience before and after trye 1987 guidelines 
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sought, who can brinq to the Sentencing Commi~~ion a better 
understanding of the system for which it makes rules, and who can 
generate rules which wi11 be respected by thosP. 'W'hose compliance 
gives them effect. 

In addition, respect for the guidelines can be enhanced by 
appointment of non-judge . commissioners vho hav~ extensive 
ex~rience in federal criminal law practice, or whose policy in 
th1.s area is highly regarded by judQes, prosect1tors and defen-e 
attorneys. In order to make the guidelines system an effective 
one, we need to insure that all participants in the federal 
criminal justice system are involved in the development and 
implementation of the ~uidel:nes. 

It should be noted that the C~mmission at present lack~ 
diversity. Since the departure of Belen Carrothers last year, 
all Commissioners are vhlte- In light of the fact that the 
majority of federal defendants are persons of color, it is 
important for the credibility of th~ ~mlssion that at least one 
minority appointment be made among the four openings in 1993. 

IV. Recommendations: Chairman of the Commission 

In March 1993, the Judicial Conference of the United states 
passed a resolutinn urging that the President appoint a federal 
judge as Chairman of the Sentencinq Commission, when that vacancy 
arose at the end of October. Because the Sentencing ComMission 
and the federal sentencing guidelines stand at a critical 
crossroad~, And because the judi~iary plsy3 such an important 
role in the implementation and iQterpretation of the guidelines, 
I concur with the Judicial Conference':; recommendation that the 
Chairman be a judge. Accordingly, I submit for your 
con51ideration the following alternatives for Chairman; ··-·--~---~~~ .......... 
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WimOJ.m \V. Wilkins. :r .. (:t:llrm:ln.! of South· 
CJiolin:l 
U.S. Court of Ap~e:.h. Fcur.h C!r~it 

A. O:tvid M:1%%or:c.: oi ~.l,~:;~chc~ctts 
U.S. Disuia Court. District of M:l.S.Saclnuetts 

Vaeutc:f 
[vice G~orge E. M.ic:Kir .. "lan. 
term expired Oaoter 31. 1991) · 

Otbcr 'A~mbU'! 

ll~e H. i'laget of Nt:uyl:1.nd 

Julie E. Cunes.l of Gc:orgb 
U.S. District <llun, ~>lorthcrn District of Georgia~ 

Micmd S. Gd:1c:Uc of Virgini:1 

V~cy 

fvic.e Helen G. Ccrrothf"~. 
term expired October 3i. 19911 

Term &piration 

October31, 1993 

October .31, 1 ~~~ 

October 3 L 1997 

October 31, 1993 

October 31, 1995 

October 311 1997 

October 31, 1997 

Poiidc:ll Parry 
Id~ntific:niool 

Republican· 

Democr.1t 

Republic:m 

Demoa:u 

Democ:rat 
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1The st::.u.:.te. 18 U..S.C. § 991(:1), requires that no more than four members m:~.y be of 
the same: polilic::;J p.:my. 

1 Appo1med 10 tt~e ClJmrnission upon recommendation of the Judidal Conference. 

· lJudge C:lrn~ w:u· o.ppoint:d an Ardcle Ill judge in 1992 subsequem to her 2 1 r ?~ 
~ppointmer:t :o the: Sc:utencing Commission in JUly· 1990 as a non1judge member. ~ ."-t ) _,~ J 
Although she continu~ to serve on Lhe Commi.~~nn, bec~use she was not appointed t ?_ 
t.he Cor.'lt.'lission :J.S o. judge upon recommer.cmtion of the Judicial Conference.. her servic: v / 
on !he Ccmmi:.!jio:1 m::~.~ not be ~Ol~iucrcu in sa.tfsfaction of the requirement of _.,; 
2.3 U.S.C. § 99i(:.) tt"::.t the Co:nm1ssion consisr of a.tle:l.Sl three j1.1dgc:s "selected ~!tcr 
<:am•ce:: r:g : l~st ·J:" si.t Judges :-eco:-nmended to the President bv the Judici:1l Conference 


