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THE WHITE HOUSE 

WASHINGTON 

June 10, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY.WALLMAN 

FROM: ELENA KAGAN fY 

SUBJECT: , WISCONSIN WAIVER APPLICATION 
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The Wisconsin waiver application appears to present two 
serious constitutional issues -- more serious than Walter knew 
when I last talked with him. (HHS att6rneys also believe the 
application presents two statutory problems -- one under the 
Disabilities Act and one under the Fair Labor Standards Act -­
but OLC has not yet started to look into these issues.) In this 
memo, I briefly summarize the constitutional issues, first noting 
the arguments (already being pressed by HHS attorneys and, more 
tentatively, OLC deputies) that certain provisions in the waiver 
application violate the Constitution and then offering the best 
available responses to those arguments. Finally I suggest, in 
light of the President's desire to approve the waiver, one way to 
fudge these issues; this approach would allow Wisconsin to pursue 
its desired course without deeming that course constitutional, 
effectively punting the legal questions to the courts. 

1. Right to travel issue. Under the Wisconsin program, an 
individual must reside in the State for at least 60 days prior to 
applying for a "Wisconsin works" employment position. There is a 
strong argument that this provision is unconstitutional under 
Shapiro v. Thompson. It is, however, possible to distinguish 
Shapiro. Moreover, this distinction, though not very convincing 
on its face, gains a measure of credibility from the widespread 
hostility to Shapiro, which may make the Court grab hold of any 
means available to confine that case to its facts. 

In Shapiro, the Supreme Court held unconstitutional a 
statute requiring a person to reside within a State for a year 
prior to receiving welfare assistance. The Court reasoned that 
because this provision burdened a person's constitutional ''right 
to travel'' (i.e., to move to another state), the State h~d.to 
show that the provision was necessary to·· achieve a compelling 
interest. The Court then tgy~d that the State had failed to make 
the requisite showing. -: - ~ 

./ 

. Under a straightforward application of Shapiro, the 
Wisconsin residency requi~€ment is unconstitutional. On this 
view (currently he.ld b.y both HHS attorneys and OLC <:: e~uties) , t tle 
requirement, just like. the one at issue in Shapiro, · li\t.D~ y 
burdens a welfare recipient's ability to move to ·the ~I. · 

There is, however, one obvious difference between the 



Wisconsin provision and the Shapiro provision: the difference 
between a year and sixty days. This difference could change the 
constitutional analysis on either of two theories. First, it 
might be argued that because Wisconsin's provision imposes less 
of a burden on a person's right to travel, that provision should. 
be held to a less strict standard of review than the 6ne at issUe 
in Shapiro. Wisconsin then could claim.that its interests in the 
residency requirement in fact meet this lesser standard. This 
argument, however, seems quite weak. Standards of·constitutional 
review do not usually vary in accordance with how much an action 
burdens a right, at least assuming the buTden is not de minimis. 
And no sensible person could say that a state's determination to 
deprive a welfare recipient of benefits for two months would have 
only a de minimis effect on her ability to move to that state. 

·More promisingly, it might be claimed that Wisconsin's 60-
day waiting period in fact meets the strict scrutiny standardi 
whereas th~ on~-year period at issue in Shapiro could not. The 
Co~rt in Shapiro clearly viewed the length of the waiting period 
as evidence that the State ado~ted the requirement to keep poor 
people out of the State ~- an intent the Court held illegitimate; 
the Court saw no other, constitutionally legitimat~ let alone 
compelling, interest that would necessitate such a long waiting 
period. By contrast, it might be easier to portray a 60-day 
waiting period as a necessary administrative device, intended to 
promote ratibnal budgeting, ensu~e orderly eligibility decisions, 
prevent fraud, and so forth. This argument would be strengthened 
to the extent Wisconsin subjects other state-provided services to 
the same residency requirement. (For example, it would be quite 
useful if Wisconsin insi~ted on a 60-d~y residency period before 
granting in-state tuition or voting privileges.) 

Even in these circumstances, however, the argumerit seems 
fairly tenuous. Shapiro also contains language suggesting that 
states simply do not need residency requirements -- of any length 
-- to.achieve their administrative interests. In this vein, it 
may be ~specially hard to explain why a ·st~te, acting only to 
advance these proper purposes, .needs to completely deny benefits 
for a set period, rather than to delay benefits for this time 
(thus allowing an orderly decision on eligibility) and then grant 
the benefits retroactively. Thus, if the Court sticks with the 
basic message of Shapiro, Wisconsin will be hard put to show that 
it could not achieve its legitimate purposes through means less 
drastic than the 60~day period. 

' ;::-'~·. 

What gives the proposep distinchlon some viability is that 
Shapiro might well be on the Supreme_Court's chopping block; many 
view the decision as one of the worst excesses of the Warren 
Court, and certain Justice,s have indicated that they want to 
overrule it. At the least, the current Court might ·~pu 
opportunity to interpret Shapiro narrowly~ as essent ~- I 
applying only to its own facts. OLC does not like 
considerations into account; it generally thinks that as long as 
the law remains the law, it, should be treated as the law. But it 



would be obtuse not to recognize that any pronouncement that the 
Wisconsin provision violates the Constit~tion would stand on an 
uncertain foundation. 

2~ Procedural due process issue. The Wisconsin program offers 
fairly paltry procedural protections to persons dependent on it 
for assistance. This aspect of the program raises real concerns 
under the Due Process Clause: indeed, OLC told me last week that 
in light of the Supreme Court's decision in Goldberg v. Kelly, 
Wisconsin's proposed procedural framework clearly violates 
constitutional standards. I do not think this conclusion follows 
so easily; indeed, I think there is a reasonably strong argument 
that the Wisconsin program is not subject to the requirements of 
due process. I have communicated this argument to OLC, which is 
currently considering ~hether it agrees. 

Under the Wisconsin program, a "Wisconsin works agency'' -- a 
local (sometimes governmental, sometimes non-governmental) group 
under contract with Wisconsin's Department of Industry, Labor, 
and .Job Development to administer the Wisconsin works program in 
a geographic area -- may refuse, modify, or terminate benefits 
with6ut a prior hearing. If the person affected files a petition 
within 45 days, the agency must provide "reasonable notice and 
opportunity for a review" and as soon as possible thereafter 
render a decision. The Department, upon a petition of ~ither the 
person affected or the works agency, generally has discretion to 
review this decision. (But where the decision at issue denies an 
application for benefits based solely on a determination of 
financial ineligibility, Departmental review is mandatory.) Even 
if the Department reverses the agency's decision, the affected 
person receives no .retroactive benefits. 

In Goldberg v. Kelly, the Supreme Court held that the Due 
Process Clause required a State providing assistance under the 
AFDC program to grant a recipient notice and an evidentiary 
hearing (including the opportunity to submit evidence orally or 
in writing, to cross-examine opposing witnesses, and to retain a 

- lawyer) prior to terminating any benefits. The Court reached 
this conclusion upon finding that a welfare recipient's interest 
in avoiding "grievous loss'' (and ~ociety's interest in fostering 
"dignity and well-being" :through the welfare system) outweighed 
the_ government's interest in conserving fiscal and administrative 
resources. 

At first blush (HHS ap.Q~_OLC seem to think at last blush 
too), Goldberg commands the invalidat~on of Wisconsin's hearing 
provisions. In Wisconsin,~ works agency can terminate benefits 
prior to giving the recip~ent notice or a hearing. This is 
exactly what Goldberg pro~~bits. Indeed, Wisconsin a.~~~~.~~~~--~ 
guarantee even a post-termination evidentiary hearin<~~~~ 
works agency-- which may be a private actor under c<r~\SJ~~h 
the government-- need review the termination; the Department s 
review is discretionary. And there is nothing to inu.LL;ct Le . u1ct L 

the review -- whether by the ~gency or by the Department ~- will 



include an evidentiary hearing of the kind Goldberg contemplates, 
with the ability to offer evidence and confr'ont ·adverse · 
witnesses. 

But Goldberg is based on one essential premise; if that 
premise evaporates, so too do the due process requirements the 
decision articulates. That.premise, in the words of the Court, 
is that "[welfare] benefits are a matter of statutory entitlement 
for persons qualified to receive them." It is only when a person 
has an entitlement of some kind to a substantive benefit (only 
when, that is, the benefit counts as "property" within the 
meaning of the Due Process Clause) that denial of the benefit 
demands procedural safeguards. This is why, to use a concrete 
example, the government must provide due process (notice and a 
hearing) before dismissing an employee who has a "for cause" 
provision in his employment contract, but need not provide such 
process to an employee who lacks such a contract clause. It is 
only the former who has a contractual "entitlement'' to 
employment, and it is only this entitlement -- this property 
interest -- that invokes the requirements of the due process 
clause. 

It thus becomes extremely important that the Wisconsin 
legislation at issue specifically disavows any creation of an 
entitlement on the part of welfare r~cipients. In the words of 
the statute (in a .subsection labeled "Nonentitlement"), 
"Notwithstanding fulfillment of the eligibility requirements for 
any component of Wisconsin works, an individual is not entitled 
to services or benefits under Wisconsin works.'' It is at least 
arguable that this provision of the Wisconsin law makes Goldberg 
completely inapplicable. · Goldberg, or so the argument goes, sets 
forth due process standards for cases in which a statute grants 
an entitlement to welfare·assistance; where a statute explicitly 
denies such an entitlement, effectively leaving the provision of 
assistance to the discretion of the State, due process standards 
never come into play. Stated another way, the difference between 
Goldberg and this case is identical to the difference between the 

--- cases noted above involving "for cause" and "at-will ~mployment" 
contractual clauses. 

A court, of course, might reject this analysis and apply 
Goldberg notwithstanding the Wisconsin law's "Nonentitlement" 
provision. Such a court might reason that the government cannot 
insulate itself from due process ·requirements simply by labeling 
a, given benefit as a "nonep.tJ:tlement." If, for example, a law · 
details ·certain qualificatfon-s· for r~cei ving a benefit -- and, 
further, if those qualified to rec~ive the benefit in fact always 
do so -- then there is a gbod caie for disregarding .the State's 
terminology_and treating t.he benefit as an property.r--._.......,.ol,g,j~-.., 
then, in evaluating the Wisconsin program, a court s ·~· look 
behind the formal description of the benefit and ask h · ~ 
how) the State exercises discretion and, relatedly, t~ 
State's actions generate legitimate expectations on 
recipients. And perhaps (though perhaps not) when viewed in this 



non-formalist light, the Wisconsin program would look similar to 
the program in Goldberg, leading to adoption of the identical due 
process requirements. 

The key point, however, is that there is a pretty decent 
constitutional argument that Goldberg does not.apply here-- more 
specifically~ that the due process clause imposes no procedural 
requirements on the Wisconsin program, because the substantive-, 
benefits provided in that program do not count as property 
interests. 

3. Recommended Approach 

One possible approach is simply to approve Wisconsin's 
residency requirement and procedural provisions as written, thus 
implicitly finding that they satisfy constitutional standards. I 
have argued that there is a very credible argument that the 
procedural provisions· do. so and a not wholly embarrassing 
argument that the residency requirement does so too. Perhaps the 
existence of such arguments allows simple approval of these 
provisions. 

Another approach is to fudge the issue,· allowing Wisconsin 
to do what it wishes, but withholding judgment on the legality of 
such action and pushing these questions to the courts. For 
example, the Secretary could approve the eligibility requirements 
(including ~he sixty-day waiting period for non-residents) and 
the procedural provisions "insofar as and to the extent that they 
comport with applicable constitutional requirements." Or the 
Secretary could be more specific, approving the sixty-day waiting 
period "insofar as that reqUirement is necessary to achieve a 
compelling state int'erest" (thus signalling continued approval of 
the Shapiro framework) or approving the procedural provisions "to 
the extent such provisions apply to non-property interests" (thus 
signalling continued approval of the Goldberg analysis). The 
variations here are almost endless. All would license the State 
to act without sanctioning the constitutionality of such action, 

-"" leaving it for the courts to determine whether the action is 
indeed lawful. 

The above suggestions of course assume that we want to allow 
use of Wisconsin's proposed residency requirement and procedural 
provisions. If for some reasdn we do not, we need only accept 
the constitutional arguments now being pressed by HHS and_OLC. 

~­,· 
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WASHINGTON 

5/17/94 

Mack, 

David. Wilhelm _carled tq_.).et you 
···xnow that he ·just retruned from-­

Nevada.where, as you know, ther~ 
- is an uproar over the issue of _ ~· 
·gaming taxes. He said that if we· 
go ahead with a gaming tax we risk 
losing Governor Miller's race and 
puttirig a senate seat into play. 
He i assin along that do' g 
somethin[__with such a sp~cif~nd 
negative 1mpact 1s. bad for us. _ . 

Toback 

... 

\ 
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THE WHITE HOUSE 

WASHINGTON 

June 14, 1994 

MEMORANDUM FOR PAUL DIMOND 
SPECIAL ASSISTANT TO THE PRESIDENT 

FOR ECONOMIC.POLICY 

FROM: STEPHEN NEUWIRTH i I I 
ASSOCIATE COUNSELh~THE PRESIDENT 

SUBJECT: 

KATHLEEN M. WHALEN ~(l.A\J 
ASSISTANT COUNSEL TO THE PRESIDENT 

Teen Pregnancy Prevention Private Sector 
Initiative 

We understand that the President will be introducing his 
welfare reform proposal and will be addressing, among other 
things, teen pregnancy prevention. This memorandum sets forth 
two options for private sector involvement in an initiative to 
prevent teen pregnancy. 

This memorandum concludes with suggestions for the type of 
Presidential statement that would be appropriate depending on the 
option selected. 

Option One: Presidential Council 

The President may establish by Executive Order, or ask 
Congress to establish by statute, a committee of private citizens 
to render advice to the President on, .and participate in, efforts 
to reduce teen pregnancy. 

Because the council would be composed of private sector 
individuals, and would be rendering advice to the government, it 
would be subject to the; Federal Advisory Committee Act (FACA). 
The Act requires, among other things, advance notice of meetings, 
public meetings, and public availability of documents. Unless 
Congress specifically grarited the council gift acceptance 
authority, the council would not be entitled to accept gifts. 

In addition, members of the council could be considered 
special government employees depending on the-method of selection 
and scope of duties. Individuals appointed to the council to 
represent views of outside organizations or a particular industry 
.or sector would not be co'nsidered special government E=•mnlovees. 
Persons selected for their individual expertise but net as 
representatives of a particular organization, industr' ~~~~~ 
would be considered special government employees. · 



We understand that, as presently contemplated, such a 
council would include a number of individuals who would be 
representatives of particular industries or sectors (e.g., 
educators, public health officials, or social workers), but that 
not all members would-necessarily represent a sector. Some would 
be selected for their name recognition or because of personal 
interest in the subjects to be addressed. Such individuals would 
be considered special government employees. 

Special government employees are subject to the Federal 
conflict of interest statutes and financial disclosure reporting 
requirements. Prominent, visible individuals are often unwilling 
to complete financial disclosure reports or comply with conflict 
statutes. 

This option is restrictive and complex. Funding would be 
limited. Compliance with the conflict statutes and the financial 
disclosure reporting requirements could be burdensome and an 
obstacle to service for many otherwise qualified private sector 
individuals. 

Option Two: Private Sector Initiative 

Individuals outside the government could.establish a private 
sector initiative directed at reducing or eliminating teen 
pregnancy. The group would not be subject to the FACA~ It also 
would not be restricted from raising.money from private sources, 
from seeking and obtaining Federal grants, or from spending the 
funds it obtains as it deems appropriate. The members of the 
private sector initiative would not be special government 
employees and would not be subject to Federal ~onflict of 
interest statutes or the financial disclosure requirements. 

While the President may propose such a private sector 
initiative, the initiative must indeed be private. Individuals 
rather than government employees would need to initiate, and 
exercise complete control over the affairs of such an entity. 

Suggestions Regarding Statements 

If Option One is selected, it would be appropriate for the 
President to announce that he is planning to create -- or to ask 
Congress to create -- a council to address the issue of teen 
pregnancy prevention. 

If Option Two is selected, it would be appropriate for the 
President to encourage the private sector to become actively 
involved in efforts to prevent teen pregnancy. The President 
could publicly ask that a private entity be created to sponsor 
such efforts .. If appropriate, the President C'ould idt:ui....J..J..Y . 
indi vid';la~s. wh<;> have indicated a willingness to lead c l'li!Ahy 
sector 1n1t1at1ve. ~~~ 

2 



If, by Tuesday, neither option has been selected, it would 
be appropriate for the President to encourage or ask for the 
assistance.of the private sector or the public in combatting teen 
pregnancy. This statement should be open and allow for·either 
option to be implemented at a later time. 

COPY 
3 



Withdrawal/Redaction Sheet 
Clinton Library 

DOCUMENT NO. 
AND TYPE 

001. memo 

COLLECTION:· 

SUBJECTffiTLE . 

Martha Foley and Rabm Emanuel to COS re: .Initial Options on 
Russian Firearms Imports ( 4 pages) 

Clinton Presidential records 
Domestic Policy Council 
Bruce Reed (Crime) 
OA/Box Number: 8413 

DATE 

10/93 

·RESTRICTION 

PS 

FOLDER TITLE: 
. Gun Imports 

Rob Seibert 

rslO 

RESTRICTION CODES 
Presidential Records Act- [44 U.S.C. 2204(a)] 

Pl National Security Classified Information [(a)(l) of the PRA] 
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] 
P3 Release would. violate a Federal statute [(a)(3) of the PRA] 
P4 Release would disclose trade secrets or confidential commercial or 

fmancial information [(a)(4) of the PRA] 
PS Release would disclose confidential advise between the President 

and his advisors, or between such advisors [a)(S) of the PRA] 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) of the PRA] 

C. Closed in accordance with restrictions contained in donor's deed 
of gift 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 

RR. Document will be reviewed upon request. 

Freedom of Information Act- [5 U.S.C. 552(b)] 

b(l) National security classified information [(b )(1) of the FOIA] 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA] 
b(3) Release would violate a Federal statute [(b)(3) of the FOIA] 
b(4) Release would disclose trade secrets or confidentiP!Il"'4iMttei!81----..., 

information [(b)(4) of the FOIA] . 

b(6) Release would constitute a. clearly unwarranted ii lv~torv 
personal privacy [(b)(6) of the FOIA] 

b(7) Release would disclose iilformation compiled for I w e orcemen 
purposes [ (b )(7) ·of the FO lA] 

b(8) Release would disclose mformatimi concerning the regulation· of 
financial institutions [(b)(8) of the FOIA] 

b(9) Release would disclose geological or geophysical information 
concerning wells [(b)(9) of the FOIA] 



I 

! 

DRAFT ME M O·RA N DUM 

October ?? , 1994 

MEMORANDUM FOR THE ClllEF OF STAFF 

FROM: MARTHA FOLEY 
RAHM EMANUEL 

SUBJECT: Initial Options on Russian Firearms Imports 

As you requested, we have met internally to begin discussing how to approach the 
Russian :grearms issue, and this memorandum identifies a series of short-term strategies that 
will temporarily restrict Russian gun imports and allow the Administration more time to 
gather information and explore long-term policy options. 

Frankly, the gaps between our foreign, trade and domestic gun policy can not be easily 
bridged, and-- if the Administration is to develop an effective and politically tenable long­
term solution to this problem -- some creative policy-making is warranted. This 
memorandum also inCludes a brief discussion of some of these issues. 

I. Short-Term Strategies 

v 
The short-term stfategies outlined below will temporarily delay the import of millions. 

of firearms and rounds of ammunition -- most at cheap prices -- from flooding our markets 
over the next few months. Equally important, these options will allow the Administration 
more time in its search for a long-term solution, without committing to any specific long­
term policy from the outset. 

1. Prolong -- and then supervise -- the State Department's Study. Currently, 
the State Department is about two weeks into its internal review process, but we fear they are 
already headed down the wrong path and need to. be reeled in somewhat. There are several 
reasons for this. First, State is on a fast track. With the recently-revoked Russian permits 
sure to be resubmitted for consideration any time ·soon, State will be under considerable 
pressure to complete its study and quickly take some sort of action. From our perspective, ·· "" 
with no clearly workable long-term policy options at our fingertips, there is absolutely no 
reason to expedite State's study and quickly commit the Administration to an unknown course 
of action. We would propose taking months, not weeks, to complete an in-depth study on 
the imports issue. · · 

Second, our notion is that a fast-track, State-controlled review Will conclude· py. 
worldwide proliferation of firearms has lill national se.curity signifjcance or foreign p 
relevance, and that the matter is best dealt with by amending our gun control laws. 
been the State Department's strongly held position for almosta year now-- and despite our 
best efforts to encourage them to approach the firearms proliferation issue more creatively. 



We have no reason to believe that State's thinking on the issue has changed. Thus, we would 
recommend that White House staff help supervise State's study to ensure that other agencies' 
options are considered -- and to make sure that the White House is not too surprised with 
the study's final recommendations. · 

2. Enforce Russia's proscribed country status for as long as possible. As you 
know, since 1992 the State Department has allowed Russia to import firearms and 
ammunition on a "presumptive approval" basis -- despite Russia still being listed as a 
proscribed country ineligible to import munitions. Put simply, for trade purposes, we grant 
Russia a blanket exemption from its prohibited status under the AECA. Overturning this 
"presumptive approval" would keep Russian guns out of the country until Russia was dropped 
·from the proscribed list for legitimate foreign policy reasons (i.e., when they quit selling arms 
to Iran). State speculates that this might occur sometime within the next year. However, 
without a long-term solution, when.Russia is dropped from the proscribed list we will be 
unable to continue to restrict the import of their munitions. 

This is precisely how the Administration.succeeded in stemriling the flow of cheap 
Chinese gun imports. China -- though still on the proscribed list -- had been allowed to 
import firearms since 1989. By 1993, the number of imports had jumped into the millions 
and Treasury, Members on Congress and the press were taking note. We wanted to enforce 
China'sstatus as a proscribed country, but State insisted that there simply was no good 
foreign policy reason for doing so,.and several good trade reasons for not doing so. In the . 
end, even as he extended Most Favored Nation trading status to China, the President chose to 
keep these guns out. 

~· Make arms proliferation an international crime issue. Another way to pursue 
the search for long-term 'Solutions to this problem is to make arm proliferation an 
international crime issue and hand it off to three of the Administration's prominent crime 
fighters --FBI Director LOuis Freeh, Treasury Undersecretary Ron Noble and Assistant 
Secretary of State Robert Gelbard. Freeh-Noble.:...Gelbard are a particularly adept trio to take 
on this project,' and together they represent the three major agencies with interest in this issue. 
Freeh, who has traveled to Russia and other Former Soviet Union countries, has made internal 
crime a top priority. He has promised to send agents to these countries and to establish a 
Eastern European law enforcement center. And perhaps most importantly, his credentials -­
both domestically and abroad -- are beyond reproach. Noble has also traveled to the Former 
Soviet Union, and -- as the law enforcement official that oversees money laundering, gun 
policy, etc. --he is very active in international crime circles (he was recently elected to be. 
an INTERPOL board member). Noble is also close to White House staff, and his . "' 
involvement would allow us to stay informed and, if necessary, have so~e input into the 
process. Finally, Gelbard, who oversees mternational crime and drug accounts for State, is 
the perhaps the only individual at State with an overall interests in crime and drug policy. By 
making State work through him, we may have more success in getting State to considre.:;.r .:;;s.;;;;om=e ___ _, 
creative options. . 

Clearly, with Freeh, Noble and Gelbard leading this effort, the Administration wCP py 
somewhat insulated from the criticisms of the press, Members of Congress and ourfrt '"~rn-------1 
overseas .. And, while we are foregoing direct control of the process, we- can retain the right 
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to distance ourselves from the final product if necessary. 
4. Enforce the Iran-Iraq Proliferation Act of 1992. In writing this memorandum, 

we learned that in July, 1993, the Russians 'shipped some 300 surface-to-air missiles to Iran. 
-- a clear violation of the Iran-Iiaq Proliferation Act. Under this Act, any destabilizing 
shipment of arms requires the United States to impose sanctions against the offender country. 
The. President can invoke the mandatory sanctions listed in the Act, which are quite extreme, 
or he can waive the sanctions if he notifies Congress that is not in the l).S.'s foreign policy 
interest to impose them. Alternatively, there are various discretionary sanctions at the 
President's disposal, including those authorized in the International Emergency Economic 
Powers Act (IEEPA). It is our understand that under IEEPA, the President would be able tci 
impose a one-year sanction on the import of Russian munitions. While we still need more 
information about the feasibility of this option, it should remain one of the short-term actions 
we consider. 

IT. Long-Term Policy Issues 

The three policy areas that we need to be approached creatively over the next few 
months in order to resolve the gun imports issue are: (1) more gun control legislation; (2) a 
new foreign policy rationale to limit the flow of guns; and (3) bilateral trade agreements to 
limit firearms imports. Although all three of these areas require further study and substantial 
White House prodding of the agencies before any long-term solution can be developed, we · 
thought it worthwhile to give you an early indication of what awaits our study group. 

1. Am~nd the Gun Control Act of 1968 (GCA). From a pure legislative standpoint, 
the most obvious way to cut-off firearms imports is to amend the GCA, which bans the 
import 9f all surplus military and "non-sporting" weapons, to include additional firearms. 
From a political perspectiVe, this is not likely to occur. In fact, the last time Congress 
amended the GCA (1986) it made the law weaker, not stronger. In any case,. additional 
import restrictions would not be considered GATI legal unless domestic production of the 
same products was also banned. That it to say, to make further import restrictions GAIT 

..legal, we would have to ban legitimate sportfug weapons at home -- some of which are 
explicitly protected by the recently-passed ban on assault weapons. 

It may also be possible to amend the Gun Control Act of 1968, or maybe even the 
sporting purposes test, so as to keep out the firearms that cause the Administration the 
greatest angst -- cheap.guns that are likely to make their way to the street ($100 or less). 
For instance, based on the fact that higher quality guns cost more to produce, we could 
amend the GCA to allow Treasury to ban the import of firearms that do not meet certain 
quality standards. Treasury has been very skeptical about the possibility of limiting gun 
imports by amending the GCA, but perhaps we can get them to consider si.Ich limited 

· amendments. 

2. Develop a foreign policy .rationale to limit the worldwide proliferation pf . 
firearms. If, as a matter of foreign policy and pursuant to the Arms Export and Con ~llt\ py 
we were to develop a foreign policy rationale for limiting the worldwide proliferation ~Jal 
arms, we could restrict the importation of munitions from .Russia and other countries ..... ""1.1~ .LU·-. !:"'";,1·., :----_. 

consistent with the arguments made by the Administration's law enforcement officials (i.e., 
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Louis Freeh, Ron Noble, Lee Brown and Tom Constantine) that organized crime and drug 
trafficking are national security issues. Moreover, if the national security threat posed by 
organized crime and drug trafficking is serious enough to warrant our giving foreign anti­
crime and anti-drug assistance, constructing an Eastern European law enforcement center, 
etc., we should be able to include the impact of more countries engaging in the worldwide 
sale of firearms. 

The State Department is strongly opposed to this policy direction. Justice and 
Treasury believe its holds the most promise for a long-term solution, and we agree. 

3. Pursue Bilateral Trade Agreements. Several sections of the Trade Expansion 
Act of 1962 allow the U.S. Government to restrict imports for national security purposes and 
other purposes. These measures have been used in the pastto protect our nation's industrial 
base -- specifically machine tools and oil. There may not be sufficient grounds to invoke 
any of these authorities unilaterally, butit is our understanding that threatening to invoke 
these authorities could be used as leverage to negotiate a Voluntary Restraining Agreement 
(VRA) of some sort with Russia and other countries. If not, we need to investigate what 
other authorities or government monies could be used to help leverage a VRA. 

To date, USTR and other key trade staff have not seriously considered the gun imports 
issue. They need to be brought into the process soon. 

COPY 
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U. S. Department of Justice · 

Office of Legal Counsel 

Office of the Washington, D. c. 20530 
Assistant Attorney General 

October 2, 1993 

MEMORANDUM FOR WEBB HUBBELL 

FROM: Walter Dellinger 

Attached is a preliminary draft of our opinion concerning 
the legality of the President deploying the D.C. National Guard 
to help maintain peace and order in the District of Columbia. 
Our view is that the President could use the D.C. Guard, at least 
for a limited period of time, for this purpose. 

One possible approach is for the President to "federalize" 
the D.C. Guard. By making the Guard part of the United States 
military, however, this would subject them to the Posse Comitatus 
Act which prohibits use of U.S. military troops for civilian law 

'enforcement. This ban does not apply in circumstances in which 
use of the "federalized" guard has been authorized by Congress. 
We believe that use of a "federalized" D.C. National G.uard could 
be defended as falling within an existing statutory authorization 
allowing such use when the President seeks to suppress "domestic 
violence" that "hinders the execution of the law" and thereby 
deprives citizens of a right "named in the Constitution" (here, 
for example, the right of interstate travel, or the right of law 
abiding citizens to be able to assemble peacefully). The use of 
a "federalized" D.C. National Guard in the existing 
circumstances, however, would stretch this provision beyond any 
prior historical application and could lead to requests for the 
President to "federalize" the National Guard in many other cities 
facing significant violence. 

An alte~.iJt,t,ive would be for __ t:.he President to deploy the D.C •. 
Guard in their "state militia" status. Our office has 
consistently taken the position that the President stands in a 
relation to the D.C. NationalGuard that is similar to" the 
relation obtaining between the Governors of the States and their 
respective State National Guard units. His use of the D.C. 
National Guard as a state militia is .controlled by a 1889 law 
governing the District of Columbia. ThisOffice concluded in 
1989 that this century-old law authorizes the deployment 0·~~~------~ 
D.C. Guard in militia status to carry out or support civi 
enforcement. Although the matter is not free from doubt, py 
concur that there is plausible legal authority for this uSie''O''l:'-1 
the.D.C. guard (although it appears that no D.C. funds ar....._ __________ ___. 
presently available for this purpose.) Our.detailed analysis is 
attached, as well as a summary of options. · 



Memorandum 

PRELIMINARY DRAFT 

Subject 

The President's Use of D.C. National Guard 
for Civilian .Law Enforcement Activities in 
the District of Columbia 

To From 

Date 

October 1, 1993 

Walter Dellinger 
Acting Assistant 

Attorney General 
Office of Legal Counsel 

H. Jefferson Powell 
Christopher Schroeder 
Todd F. Gaziano 
Office o~ Legal Counsel 

Introduction and Summary 

In response to your request this· morning, we have examined 
the possibility of the President deploying the District of 
Columbia National Guard (D.C. Guard) as part of an effort to 
maintain peace and order in the District of Columbia. This 
memorandum presents our preliminary view that the President could 
call out the D.·c. Guard in its "militia status" for certain 
civilian law enforcement functions. Although such action would 
not be free from challenge, our ·preliminary view is that the 
President could use the D.C. Guard, at·least for a limited period 
of time, to maintain peace and order under current conditions. 

State National Guards enjoy a dual status unde~ the United 
States Constitution because they are subject to the command of 
either stat~ authority or the President. State National Guards 
can be called into federal service by the President under various 
provisions of the United States Code, particularly 10 U.S~C. 
§§ 331-333. When that occurs, the President is their Commander 
in Chief, under the constitutional provision making him Commander 
in Chief of the "Militia of the several States, when called into 
actual Service of the United States," U.S. Const., art. II, § 2. 
State National Guards can also be deployed in their militia 
status, in which case they are subject to the command of the 
Governor of the respective states pursuant to whatever 
authorities state law grants. When that occurs in the District 
of Columbia, the President is also their Commander in Chief, 
under D.C. Code 39-109. · 

Each of the President's dual capacities presents him 
different options. This memorandum discusses first the o 
"federalizing" the D.C. Guard and using them in the feder<.-, _____ _. 
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status, then the current use of D.C. Guard personnel in 
counterdrug activities, and finally the option of using the D.C. 
Guard in their militia status pursuant to D.C. law. 

The President's "federal" o~tions are ~efined in part by 
Congress. The Posse Comitatus Act~ 18 u.s.c. § 1385, makes it a 
crime for anyone to use the Army or the Air Force to execute the 
laws "except in cases and under circumstances expressly 
authorized by the Constitution or Act of Congress." When the 
President calls a National Guard into federal service, the Guard 
becomes part of the United States Army or Air Force, and is thus 
subject to the Posse Comitatus restrictions. One can make a case 
that the restrictions would not apply here, because the 
President's power to enforce the laws and suppress insurrections 
or domestic violence under 10 U.S. §§ 332, 333 would authorize 
his acti6n, but using these statutes here stretches beyond 
historical precedents and may otherwise be undesirable. 

On the other hand, exercising his authority under the D.C. 
Code -- analogous to the authority of the governor of any state 
-- may be justifiable. If that authority .is invoked, however, a 
signtficant question arises regarding funding the salaries of the 
D.C. Guard, as we tinderstand that the District may not have such 
funds at the present time. 

I. Calling the Guard into Federal Service 

The Posse Comitatus prohibition is avoided if there is 
express statutory or constitutional authorization for deploying 
the National Guard in law enforcement activities. There are a 
number of such express statutory authorizations that are not 
applicable here, including authority to federalize the Guard in 
time of invasion. lO.U.S.C. §§ 3500, 8SOO~ 

The most nearly applicable is the President's authority 
under 10 u.s.c. §§ 332, 333. 1 Section 332 empowers the 
President to deploy the militia or the armed forces "whenever the 
President considers that unlawful obstructions, combinations or 
assemblages, or rebellion against .. the au.thori ty of. the United 
States, make it impracticable to enforce the laws of the United 
States." In 1882, the Attorney General advised the President 
that this provision empowered him to send troops to combat 
"outlaws" in the Territory of Arizona, based on information from 

The President's inherent constitutional atithority to 
federalize the· state militias, if any, is limited by Congr~.'!'t~.~~"!'t-----..., 

exercise of its constitutional-authority to "provide for c:1~&PY 
forth the Militia to execute the Laws of the Union, . . . d 
governing such Part of them as may be employed in the Serv 
the United States." U.S. Const., art. I,§ 8, cls. 15-lG.L.------....1 
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the Territory that local law enforcement had insufficient 
personnel to make arrests, and that a situation of lawlessness 
exist~d in the Territory. 17 Op. Atty Gen. 333. This section 
has _also been invoked along with § 333 in connection with the 
urban riots of 1967 and 1968, and as authority to send troops to 
aid in desegregation efforts in the 1950s. -

Section 333 empowers the President to suppress any 
"insurrection, domestic violence, unlawful combination or 
conspiracy" that "hinders the execution of the law," and so 
deprives any part of the citizenry of a right "named in the 
Constitution" and secured by law, so long as the President finds 
that the existing authorities are unable, fail or refuse to 
protect those rights. 10 u.s.c~ § 333(1). Alternatively, he can 
intervene in cases of insurrection, domestic violence, unlawful 
combination or conspiracy if any of these "opposes or obstructs 
the execution of the laws of the United States or impedes;the 
course of justice under those laws." § 333(2). Before 
exercising any of the authority under §§ 332 or 333, the 
President must first issue a proclamation ordering the 
"insurgents" to disperse. 10 u.s.c. § 334. 

As indicated earlier, the authority of § 333 has been 
invoked a number of-times in the past, including in aid of 
desegregating Central High School in Little Rock, and in helping 
quell violence during urban riots in Detroit, Chicago, Baltimore 
and the District of Columbia in 1967 and 1968. 

The District is ·not now experiencing a pronounced episode of 
extraordinary unrest or violence to bring it easily within the 
scope of such precedents. Nevertheless, the President would 
probably be given considerable latitude in his judgment that 
sufficient domestic violenc~ existed to warrant· the action.· A 
plain meaning justificatioti for invoking § 333(1) proceeds as 
follows:· High levels of domestic violence restrict the First 
Amendment right of assembly, and right of interstate travel, 
insofar as they instill a fear that moves people to stay indoors 
or discourages people from travelling through the bistrict. Thus 
citizens in. the District· are being deprived of rights . "named in 
the Constitution" and protected by numerous District of Columbia 
laws that ostensibly protect citizens from violence, because the 
level of domestic violence "hinders" the execution of those laws. 
Th~t the condition is chronic rather t~an acute may noi be . 
significant. 

Still, applying § 333(1) authority at a time when the amount. 
of domestic violence now occurring is within the range of recent 
historical experience for the city would stretch its appli~~·~------~ 
beyond historical precedents, and would constitute an admi sian 
that the "normal" condition in Washington had become one i I'WtGDY 
regular law enforcement fails to accord the citizens their ~~~ 
constitut~onal rights. On the other hand, it would appear~~~------~ 
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the situation in Arizona that supported~ the deployment .of troops 
in 1882 was one in which local law enforcement was proving 
inadequate to cope simply with day to day violence and­
lawlessness, but we have not researched the facts of that 

. situation sufficiently to draw a firm comparison. 

An argument for authority under § 333(2) can also be 
advanced. The climate of fear created by high levels of crime 
and violence can obstruct the enforcement of and impede the 
course of justice under federal ciriminal statutes aimed at drugs 
and associated violence by, among other things, making citizens 
less willing to cooperate in investigations. 

Assuming §§ 332~333 can be invoked, there remains some doubt 
about the length of time the D.C. Guard could continue to be 
used. While the language of the statutes contains no express 
time limitation, the situations apparently contemplated by the 
statutes are ones in which local authorities are temporarily 
disabled from protecting citizens. In such cases, the Guard is 
to come in, help restore order, and then depart. This comports 
with the historical precedents. 2 

It would be prudent, and it may be legally necessary, to 
articulate a goal or objective that would enable withdrawal of 
the Guard after some reasonable period of time if these statutes 
were invoked, rather than contemplating indefinite · 
supplementation of local law enforcement. Doing the latter would 
risk violating the Posse Comitatus Act. A preliminary 
examination of the legislative history of Posse Comitatus reveals 
several statements indicating that while appropriate actions 
under the predecessors of §§ 332-333 would not be violations, the 
Congress also meant "to put a stop to the practice, which has 
become fearfully common,- of military officers of every grade 
answering the call of every marshall. and deputy marshall to aid 
in the enforcement of the laws." Congressman Kn6tt, 7 Cong. Rec. 
3846, 3849 (quoted in 41 Op. Atty Gen. 313 (1957)). The limits 
of §§ 332-333 authority need to be read in light of the purposes 
the Posse Comitatus Act _was designed to serve, namely to prevent 
the Army and the Air Force from becoming regular adjuncts-to 
normal law enfor-cement activi-t-ies .. --

Finally, not only would utilizing §§ 332-333 here run beyond 
existing precedents, it would also risk creating a difficult 
precedent for the future, as mayors of other cities and go~ernors 
might ask the President to federalize the Guard in their states 
to aid in domestic law enforcement in other communities. 

2 We have.not completely researched the legislative ~oar . 
of § 333 to determine whether it sheds any light on the . 
expectations concerning how_ long the Guard could remain or · ~ 
duty. 
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II. The D.C. National Guard and Counterdrug Activity 

Title 32, section 112 authorizes appropriations to "the 
Governor of a State" who allows ~the National Guard of that 
State" to participate in federal "drug interdiction and counter­
drug activities." A 1989 OLC opinion addressed whether the D.C. 
Guard c6uld participate in that program, and specifically, 
whether the money authorized pursuant section 112 could be used 
to pay the D.C. Guard. See "Use of the National Guard to Support 
Drug Interdiction Efforts in the District of Columbia," 13 Op. 
O.L.C. 110 (1989) (preliminary print) (1989 Opinion). The 1989 
opinion concluded that the D.C. Guard, in its militia status, 
could participate in the federal program pursuant to § 112. The 
1989 Opinion relied heavily on the authorization in section 112, 
and did not present the situationwhere the President 
independently was considering using the D.C. Guard. in militia 
status to enforce the District's drug laws~ 

·· The use of the D.C. Guard in counterdrug activities purusant 
to § 112 does not provide a useful analogy to the contemplated 
use of the D.C. Guard for general law enforcement activities for 
other reasons. Neil Woodcock, who is the National Guard Liaison 
Officer in the Bureau of Justice Assistance, Office of Justice 
Programs, DOJ, explained that the National Guard does not make 
any arrests, handle any contraband, testify in court, or engage 
in any front-line law enforcement activities. The general duties 
of the National Guard in the counterdrug program are to provide 
training to other federal officials, help in planning counterdrug 
operations, aerial surveillance (~, of marijuana fields), 
radar surveillance, transportation ·(both air and ground 
transportation), cargo inspection, and other logistical support, 
including engineering support. For example, an examiniation of 
the activities of the D.C. Guard volunteers for the week ending 
September 18, 1993 reveals that the great majority were assigned 
to record k~eping and ~cciounting functions. Other guard 
personnel were engaged in cargo inspection at Dulles Airport, 
aerial transportation of personnel and property to and from 
counterdrug operation sites, aerial surveillance, and one person 
was serving with the DEA as a liaison for the National Guard 
volunteers. 

We obtained a Memorandum for the Secretary of Defense from 
Deborah R. Lee, Assistant Secretary of Defense for Reserve 
Affairs (September 30, 1993) that questions the authority of the 
D.C. Guard to engage in anything but support activities. 
Moreover, Neil Woodcock has stated that the National Guard Bureau · 
has issued. regul-ations that would prohibit the state natiQR-·e""...,_, ___ __, 
guard to engage in any activity that would violate the Posi; · 
Comitatus Act while serving pursuant to 32 U.S.C.' § 112. ~py 
not believe that these regulations are required by the Poss 
Comitatus Act, because § 112 provides its own congress iona11.,!,-------' 
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authorization, but it is further support for our conclusion that 
the existing use of the National Guard is not a good analogy for 
their use in general civilian law enforcement activities. 

III. The D.C. Nationai Guard in Militia Status 

As we mentioned above, National Guard personnel have a dual 
status. "Since 1933 all persons who have enlisted in a State 
National Guard have simultaneously enlisted in the National Guard 
of the United States." Perpich v. Department of Defense, 496 
U.S. 334, 345 {1990). The Supreme Court has drawn a sharp legal 
distinction between Guard members acting in their state capacity 
and the same persons acting as federal troops. "In a sense all 
of them now must ~eep three hats in their closets -- a civilian 
hat, a state militia hat, and an army hat -- only one of which is 
worn at any particular time." Id. at 348. Guard personnel in 
service are either acting .as members of a state militia or as 
federal troops, never as both. See id. at 347 {state Guard 
personnel "ordered into federal service ... lose their status 
as members of the state militia during their period of active 
duty"). When acting as state militia, Guard personnel do not 
fall within the terms of the Posse Comitatus Act. See, ~, 
1989 Opinion, 13 Op. O.L.C. at 111 n. 4. In most circumstances, 
therefore, the question of whether Guard personnel could be used 
to support law enforcement would be a pure question of state law, 
as long as the personnel had not been federalized. 

The D.C. Guard, however, clearly present certain unique 
concerns. The District, of course, is not a state~ Its National 
Guard is organi~ed pursuant to an act of Congiess, Act of Mar. 1, 
1889, 25 Stat. 772, as amended, and its commander in chief is the 
President of the United States. D.C. Code § 39-109. It would be 
possible to argue, therefore, thatmernbers of the D.C. Guard are 
anomalous: unlike the members of state Guard organizations, the 
argument goes, D.C. Guard personnel have no "state militia hat" 
and when in service are invariably acting as federal personnel. 

We reject this conclusion. In cre~ting and organizing the 
D.C. Guard, the Congres~ plainl~~ntended to establish a militia 
parallel in nature and status to the Guards of the several 
states. In light of Congress's broad powers to legislate for the 
District, u.s~ Const., art. I, § 8 cl. 17, this intention is 
entitled to gre~t weight. The 1889 Act, now codified at D.C. 
Code §§ 39-101 to 39-906, closely resembles state constitutional 
and statutory provisions organizing state Guards. The Act 
distinguishes between activity in militia status and activity 
"when called into the service of the United States," D. C. ler"*',......:ll-i ..... .,._ ___ ..., 

§ 39-604, a distinction that would be meaningless if the D.t 
Guard were. necessarily and invariably acting in a federal QPY 
capacity. The distinction Congress drew in the 1889 Act i~ .. 

· parallel to that adopted by the Supreme Court in Perpich, 
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although that decision did not ~ddress specifically the status of 
the D.C. Guard. 

The President's duties and responsibilities as commander in 
chief of the D.c. Guard, furthermore, resemble those of a state 
governor with respect to a State Guard. For these reasons, 
"[t]his Office has consistently taken the position that 'the 
President ... stands in a relation to the D.C. National Guard 
that is similar to the relation obtaining between the Governors 
of the several States and their respective State National Guard 
units.'" 1989 Opinion, .13 Op. O.L.C. at 113-14 (footnote with 
citation omitted). If this conclusion is correct, the Posse 
Comitatus Act, which by its terms is limited to the Army and Air 
Force (and which applies to Army and Air Force National Guard 
units when called into federal service), is simply 
inapplicable. 3 The President's authority with respect to the 
D.C. Guard, in its militia status, is defined entirely by the 
1889 Act, which for these purposes is the equivalent of the state 
laws that define the powers of governors over state Guards. We 
therefore turn to the President's authority under the. 1889 Act. 

In our 1989 Opinion, this Office concluded that the Act 
authorizes the deployment of the D.C. Guard in militia status to 
carry out or support civil law enforcement. Citing D.C. Code 
§. 39-602, we stated that that section's "authorization to order 
out the Guard for 'other duties, as [the Commanding General of 
the Guard] may deem proper' has long been viewed as broad enough 
to include law enforcement activities." 1989 Opinion, 13 Op. 
O.L.C. at 112. In support of this statement, the Opinion 
described the "natural reading of section 39-602" and two OLC 
memoranda from 1963. Neither of these bases for the Opinion's 
statement is, however, completely satisfactory. Section 39-602 
states: 

Prescribing Drills. 

The Commanding General shall prescribe such stated 
drills and parades as he may deem necessary for the 
instruction of the National Guard, and may order out 
any portion of the National Guard for such·drills, 
inspections, parades, escort, or other duties, as he 
may deem proper. The commanding officer of any 
regiment, battalion or company may also assemble his 
command, or any part thereof, in the evening for drill, 

3 In addition to avoiding the Posse Comitatus proble.-::~~,-. ------, 
employ·l.·ng the District Guard in militia status, if lawful, ~· py· 
clothe the Guard members with immunity from civil criminal 
liability for actions undertaken "in the discharge of [their 
military duty." D.C. Code § 39-805. .___....;..... ___ ___. 
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instruction, or other business, as he may deem 
expedient; but no parade shall be performed by any 
regiment, battalion company, or part thereof, without 
the permission of the Commanding GeneraL 

While the 1989 Opinion's reading of § 602 is not impossible, 
neither is it in our view the "natural reading" of the language. 
Except .for the reference to "other duties," the section in its 
entirety seems to us plainly directed toward ceremonial and 
training activities. Involvement in law enforcement activities 
certainly would not be ceremonial, and would not seem to be 
concerned with "the instruction of the National Guard" which is, 
after all, a military organization. (Section 602 is in a chapter 
of Title 39 labelled "Active Military Duty.") 

The 1963 memoranda cited in the 1989 Opinion are ·not 
particularly persuasive on this point. Ohe memorandum addressed 
the narrow question of whether the D.C. Guard in militia status 
could act to supplement the civilian police "during a [specific] 
massive demonstration or parade." Memorandum of July 30, 1963, 
at 1. The memorandum concluded; without discussion, that the 
words "or other duties" are "broad enough to be construed as 
authorizing the National Guard to support activities of the 
civilian police force during any massive demonstration or parade 
in. the District." Id. at 2. The other memorandum addressed the 
liability of Guard personnel who might fail to report for duty to 
supplement the police in·· "handling the crowd ... in [a specific 
planned] civil rights demonstration." Memorandum of August 9. 
That memorandum's discussion of§ 602 was not a ringing 
eridorsement of the section's availability as authority for the 
employment of the Guard in law enforcement: 

Although the term "other duties" can b~ reasonably 
jnterpreted as including activities in aid of civil 
authorities, thereby bringing ·such duty within the 
purview of the courts-martial provisions of Section 49, 
it is possible that such a construction would not be 
sustained by the courts in an action attacking the_ 
validity of such a court-martial, since it is possible 
that the--term: "other dut--:i:es-!! r as--that term is used in 
Section [602], might be cons.trued by the courts in pari 
materia with the other terms used in that section which 
relate-primarily to drill- and training-type activities 
as distinguished from the aid-to-civil-authorities-type 
activities expressly covered by Section 48. 

Although the issue is not free from doubt because of the 
existence of contrary authority; chiefly the 1989 Opinion ~p~r~~~r~~l~s~--~ 
Office, it is our conclusion that § 602 does not provide t~~~T)Y 
President authority to employ the D.C. Guard in militia st~~ 
the manner proposed. . ....._ ____ ___. 
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There is a second possible source of authority in the 1889 
Act. Section 39-104 provides that the "enrolled militia shall 
not be subject t6 any duty except when called into the service .of 
the United States, or to aid the civil authorities in the 
execution of the laws or suppression of riots." We think that 
§"104's reference to activity "in aid of the civil authorities in 
the execution of the laws" is affirmative authorization for the 
Guard's employment in law enforcement activities. 4 Section 104, 
to be sure, addresses not the Guard per se but rather the 
"enrolled militia" of the District, which is described in another 
section as all able-bodied male citizens of the District, with 
certain exceptions and age limitations. See D.C. Code § 39-101. 
This provision nevertheless appears to authorize .the employment 
of the D.C. Guard for law enforcement purposes because the Guard 
is a subset of the "enrolled militia" and nothing in section 104 
forbids the use of a part rather than the whole. See .1989 ' 
Opinion, 13 Op. O.L.C. at 112-13 (assuming such an argument). 5 

While the question is not free from doubt, we conclude that § 104 
provides plausible legal authority for the proposed use of the 
D.C. Guard. 

Bear in mind, however, that calling up the D.C. Guard in 
their militia status will require funding the operation through 
District funds, which will require coordination with the 
appropriate District officials. At this time, we are unaware 
that such funds are presently·available. 

4 The 1989 Opinion apparently rea6hed the _same conclusion 
and quoted § 104 as ancillary support for its conclusion. See 13 
Op. OLC at 112-13. 

5 The District Guard includes, we assume, female as well as 
male personnel, and thus .is not literally a subset of the 
"enrolled militia" defined in § 39-101 but rather an organization 
only some of whose members are part of the latter group. 
However, section 101 does not limit membership in the mili~~~ 
males but simply provides that the designated males "shall )etnny 
enrolled in the militia" (emphasis added). Women (as well~~ 
older than age 45) plainly may volunteer for service in the 
militia under § 39-106. ~-.. _____ _. 
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July 17·, 1994 

MEMORANDUM FOR LEON PANETTA 

FROM: RON KLAIN/~~ 

SUBJECT: RACIAL JUSTICE ACT -- BRIEFING AND STRATEGY 

Martha Foley asked me to pull together some materials for 
you, in anticipation the steps ahead on this issue this week. 
Attached is a copy of a background memorandum on _racial justice 
that I previously sent to you. In addition, as explained below, 
I have attached a memorandum on administrative steps we could 
take in i1eu of leg~slation. 

CONFERENCE STRATEGY 

As yciu know, if. the Senate votes cannot be mustered for .the 
racial justice compromise, the question becomes how to ar:t_ange 
for the Conference Report· to omit any such language. 
There are three options; all of them presume that the President, 
while standing by his endorsement of the compromise, nonetheless 
publicly calls on the Conferees to move ahead without RJA. 

The first option is to persuade Edwards and Conyers not to 
offer a racial justice provision in Conference. Chairman Brooks' 
staff informs me that as of this we.ekend, both Edwards and 
Conyers are still pressing Brooks hard to for such a vote. 
Brooks wants to avoid this, but wants us to quell this demand (in 

.our meeting with Edwards on Tuesday at the White House). 

The second option, if Conyers/Edwards will not back-off, is 
to have them voted down by the House conferees. Under this plan, 
Brooks and Schumer vote against RJA; pursuant to the President's 
request to move the bill ahead without it. But the only chance 
that Brooks will do this is if he witnesses Edwards rejecting our 
request not to offer the provision; Brooks may come away from the 
exchange believing Edwards' refusal to be unreasonable. 
Therefore, I recommend that Brooks be invited to the meeting with 
Edwards on Tuesday. Even so, the odds are against this strategy: 
beyond Brooks' distaste for voti~g down a colleague -- and his 
willingness to do it only if Schumer joins him (also, unlikely) -

· - Brooks fears that undercutting Edwards and Conyers on a House 
vote may make them more resentful of the final outc~me~ 

Thus; the third option, if it comes to it, is to deal with a 
Senate conferee vote on racial justice. We know·what DeConcini 
will do; Biden will probably also help vote down RJA if the 
President has given him public "cover." But·if the Republi...--"="'=~----., 
all vote for RJA (as Hatch has threatened that he will),· w py 
need all of the Democrats to vote against it. This means 
help from Kennedy, Metzenbaum, and Leahy-- with the first, 
being very hard. · L.-------:--" 



The bottom line: the need to have Edwards and Conyers agree 
to forbear is clear. This request should be the principle focus, 
for our side, in Tuesday's meeting. We are at risk·of · 
ccinsiqerable mischief if we cannot talk Edwards and Conyers out 
of a Conference vote. 

ALTERNATIVES TO LEGISLATION 
_) 

Given that the goal is to get Edwards and Conyers to-agree 
to forbear, the question is: What can we offer them in exchange 
for their cooperation? 

Obviously, the largest concession is the one we have alreadv 
made: a Presidential endorsement of a version of racial. justice, 
and a bona fide effort to get the votes fo~ this provision. This 
act of good will should be met with a helpful response. 

But beyond this, there are three more items that can be 
offered up: 

(1) Commission. The President could appoint a blue-ribbon 
Commission to study the question of discrimination in the 
death penalty, and to recommend legislative responses. (To 
date, the only such studies have been (1) academic panels 
and (2) a 1990 GAO study.) Potential chairs could be 
Justice Blackmun (a friend of the President's) or.Justice 
Powell (who cast the deciding vote against racial justice in 
the Supreme Court, but has since recanted). · 

(2) Executive Branch Action. The attached memo explains, in 
some detail, the proposals we have developed for the Justice 
Department to issue a new "protocol" regulating the 
decision-making process in federal death penalty cases so as 
to reduce any risk of racial discrimination in that process. 
If it helps, you could also offer a "Presidential directive" 
on this topic-- i.e., a Presidential memorandum directing 
the AG to issue such a protocol -- for added emphasis. 

(3) Concessions on Other Issues. Finally, Conyers and Edwards 
have submitted to Brooks a list of other changes they want 
in the Conference Report; Brooks has confidentially shared 
that list with us. We have asked Brooks and Biden to 
forestall making any such concessions until we see where our 
talks on racial justice come out; obviously, we could be 
helpful on these unrel~ted matters if Conyers and Edwards 
are helpful to us._ I can give you more specifics on these 
if you wish; suffice it to say, though, that every 
concession sought by Conyers and Edwards does have a price, 
in terms of opening the bill to attack from the right. _______ .., 

' Let me know what else you need on this issue, or anything el4CO.PY 
related to the Crime Bill. _ 



ATTACHMENT 1 

July 14, 1994 

MEMORANDUM FOR LEON PANETTA 

FROM: RON KLAIN~ 

SUBJECT: THE RACIAL JUSTICE ACT 

One key issue in the Crime Bill Conference is the "Racial 
Justice Act." This provision was narrowly passed by the House, but· 
defeated in the Senate, when the two bodies considered their 
respective versions of the Crime Bill. 

The Racial Justice Act was developed in ·response to the 
Supreme court's decision·in McCleskey v. Kemp (1987), holdi-ng that 
statistical evidence that the death penalty was being applied in a 
discriminatory manner could never suffice to establish a claim that 
the death penalty was being administered in an unconstitutional 
manner. 

In response, the RJA creates a cause of action so that a 
statistical showing of discrimination on the basis of the race of 
the defendant or victim can be actionable; specifically, under the 
RJA, such statistical evidence shifts the burden to the state to 
show that discrimination was not the reason for the death sentence 
being imposed. . 

CBC-BACKED VERSION 

The key provisions bf Racial Justice Act as passed by the 
House in April are: 

• A prohibition on putting to death any person -- in state or 
federal court-- if the sentence was "imposed based on race"; 

• An inference that a death sentence was "imposed based on race" 
if evidence demonstrates that, at the time the sentence was 
imposed, the race of the victim or of the defendant was a 
statistically significant factor in decisions to seek or 
impose a death sentence in the jurisdiction; -

• A requirement that the government to rebut this statistical 
inference, and a limitation on the sort of evidence the 
prosecution can use to rebut the statistics; 

• And more liberal procedural rules in habeas corpus 
seeking to raise ~ discrimination claim. 

pet'COPY 



As drafted, the RJA would have applied to all persons on death row, 
past and future. But to win its narrow victory in the House, the 
CBC agreed on the House floor to make the bill prospective only. 

Thus, as drafted, the bill makes it very difficult (if not 
impossible) for state prosecutors to rebut a statistical case of 
racial disparity among defendants -- or among crime victims. This 
is what gives rise to the argument by prosecutors that the bill 
will, in effect, abolish the death penalty. 

In our discussions with Congressman Mfume, we sought various 
modifications to the legislation (our views are discussed below) . 
But Rep. Mfume indicated he would accept only the following changes 
to.the House passed language: 

1. The non-retroactivity provision, as discussed above, that had 
been previously pledged on the House floor; 

2. A provision makl.ng it explicit that the legislation neither 
requires or permits a quota system for death penalties; 

3. A statement that a claim cannot be made by simply showing a 
racial disparity between the general population and those 
sentenced to death; and 

4. A limitation that defendants could raise these claims only in 
their first federal habeas petition, and not on multiple 
occasions. 

These changes were helpful -- but while it was a disaqreement over 
process, and not substance, that stalled our talks with Rep. Mfume 
-- they did not go far enough in our view. 

ALTERNATIVE VERSION 

Independently of the conversations with Congressman Mfume, 
lawyers at the Department of Justice, working in consultation with 

·Rep. Edwards, had prepared an alternative version of the racial 
justice legislation. Beyond the changes outlined above, the DOJ 
version makes the following additional modifications: 

1. It provides· that the burden of proof never shifts to the 
qovernment but remains with the defendant: the government's 
burden is. to produce a nondiscriminatory reason for its 
decision; 

2. Rather than focusing on statistical evidence, it provides that 
an inference is established if the defendant proves a "pattern 
or practice" of seeking or imposing death sentences based on 
race -- "pattern or practice" being a term of art ;ir. ClVl.L 

rights statutes; ~«=}](»~ 

2 



3. It removes the RJA provisions modifying traditional habeas law 
regarding the presumption of correctness that. attaches to 
state court findings; 

4. It limits use of st~tistical proof to decisions by prosecutors 
and judges, but not juries, because each individual jury is a 
one time actor in the process; and 

5. It provides more specific guidance as .to the orde~ of the 
proceeding and the type of evidence that a court could 
consider in a challenge. 

It was our view that, with these changes, we would have fulfilled 
the President's mandate to develop a statute that prevented 
discrimination in the death penalty --.without preventing the fair 
and effective imposition of that sanction. 

Nonetheiess, even our version of this racial justice proposal 
(when quietly circulated) drew substantial opposition among 
prosecutors and Senators. We could not get even one Dem_ocratic 
Attorney General from a death penalty state to endorse our 
compromise {though two or three non-death penalty Democratic AGs 
indicated they might be helpful); the DAs have pledged to continue 
to fight any proposal.in this area, including ours. 

Perhaps more importantly, the draft was quietly shared with 
several RJA opponents in the Senate (including Senators Byrd and 
Graham) , and both said that the changes were insufficient to alter 
their starid on this measure. 

ARGUMENTS ABOUT THE RJA 

Proponents of the Racial Justice Act argue that its structure 
of allowing statistical evidence to create an inference of 
discrimination which must then be rebutted is common in anti­
discrimination law. They dispute the assertion that valid studies 
showing patterns of racial discrimination will easily materialize 
around the country putting capital sentencing schemes at risk -­
the study at issue in McCleskey was expensive and time consuming 
~nd has never been duplicated. 

Proponents of the Racial Justice Act also make emotionally 
powerful arg~ments based upon both history -- and current practice. 
The history is obvious and well known; the current practice is that 
all nine of.the defend~nts for whom the federal death penalty has 
been sought on the last year have been African-American. Finally, 
for many proponents · of the Racial Justice Act, the bill has 
symbolic importance beyond its actual effect because it is an 
explicit recognition that there is racial discrimination in the 
criminal justice system. ~--------------------~ 
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Opponents argue that, while discrimination and prejudice 
should play no role in the criminal justice system, as drafted the 
Racial Justice Act would either shut down the imposition of capital 
punishment in the United States because of extensive litigation 
costs or lead to the imposition of a quota system. They maintain 
that it will be easy to demonstrate gross racial disproportions in 
the administration of capital punishment and thereby create an 
inference of discrimination, it will be all but impossible to rebut 
the inference since the government will be unable to point to 
factors in the particular case that make it an appropriate one for 
the death penalty. 

Opponents use this Title VII analogy: in an employment case, 
an employer charged with discrimination against a particular 
individual for denying a promotion and presented with statistical 
evidence showing that African-Americans as a group are much less 
likely than others to be promoted can defend by showing that the 
particular employee was not qualified for 'the promotion. But under 
the original RJA, a ·state faced with statistical ·evidence about 
death sentences could not defend by showing that the pa:r._ticular 
defendant's sentence .was proper given the facts of the crime and 
the defendant's prior record. 

CONCLUSION 

In sum, many of the modifications reflected in the 
"alternative version" of the legislation are explicitly designed to 
provide responses to the arguments made by opponents. Thus, the 
alternative is defensible on policy grounds, and in a principled 
debate. 

But as noted above, while these changes do provide firm ground 
from which to defend against the attacks, the modifications are 
unlikely to silence many critics who are as committed to opposing 
any version of the RJA as proponents are committing to supporting 
the bill. 

COPY 
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ATTACHMENT 2 

U.S. Department of Justice 

Washington, D.C 20530 

July 10, 1994 

MEMORANDUM FOR THE ATTORNEY GENERAL 

FROM: Jo Ann Harri 
. Assistant Att 
Criminal Di 2si n 

Ronald Klain 
.counselor to the Attorney General 

SUBJECT: Recommended Alternatives to Enactment of a 
"Racial Justice.Act" 

After cohsidering the alternatives to enactment of a Racial 
Justice Act, as set forth in the July 6 memorandum of the Racial 
Justice Working Group, the following strategy is recommended to 
address the need for assuring that death penalty statutes are 
applied in a non-discriminatory manner. The strategy consists of 
three parts: (1) issuing a general Presidential directive to the 
Department addressing racial justice; (2) developing a 
Departmental plan of action for complying with the directive; and· 
(3) establishing a bi-partisan commission to examine issues of 
racial discrimination in the criminal justice system. 

(1) PRESIDENTIAL DIRECTIVE 

The President should issue a general directive to the 
Department to take necessary steps to assure that the federal 
death penalty statutes are applied in a non-discriminatory 
fashion. A generalized directive would show the President's 
commitment to the. goals of racial justice. Because of its 
general nature, the directive would leave to the Department the 
.specific actions appropriate to accomplish its goals. 

(2) DEPARTMENTAL PLAN OF ACTION FOR COMPLYING WITH 
THE PRESIDENTIAL DIRECTIVE ____ ...., 

The Department's plan of .action for complying with 
Presidential directive should consist of four parts. 

the COPY 
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(a) Adoption and publication in the United States Attorneys• 
Manual (USAM) of the Attorney General's Death Pe~alty 
Protocol. 

The Protocol as currently drafted focuses on the death 
penalty under the controlled substances laws. It requires 
the United States Attorneys to evaluate each prosecution 
under 21 U.S.C. §848(e) in writing and to submit a death 
penalty evaluation form to the Attorney General, whether or 
not the United states Attorney recommends the death penalty. 
The Protocol can be e~panded· for use in evaluating 
prosecutions under any federal death penalty statute 
enacted. 

The Protocol gives clear guidance to the United States 
Attorneys as to the legitimate law enforcement or 
prosecutorial standards to be considered in seeking the 
death penalty and provides for review by a committee 
appointed by the Attorney ~eneral. Under the Protocol the 
Attorney General conducts an independent review and makes 
the.final decision whether the government should seek the 
death penalty. · 

(b) Development of a decisional document, which would be 
made public after trial or guilty plea, reflecting the 
Attorney General's decision whether or not to seek the death 
penalty in each case subject to Attorney General approval. 
Such a document, which .would not reveal the race of the 
defendant, would also be disseminated routinely to United 
states Attorneys. 

The public disclosure of decisional documents in cases 
in which the ·Attorney General has determined whether or not 
to seek the death penalty would indicate the Department's 
willingness to hold itself accountable for its decisions. 
In addition, the opportunity for the defendant and the 
public to express views as to how to treat a ca~e at hand, 
based on comparison with past cases, will encourage 
consistency ~n the Department's decisions. Finally, 
disseminating decisional documents to United States 
Attorneys will encourage consistency their recommendations 
regarding the death penalty. 

(c) Institution of formalized training of federal 
prosecutors regarding the evaluation and prosecution o_ COPY 
capital cases. 

Formalized training would foster fairness and 
consistency in the evaluation and prosecution of capital 
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cases. Such. training could emphasize the procedures in the 
protocol referred to above, address the factors that .weigh 
in favor of or against seeking the death penalty, explain 
the nature of the Department's review, and stress the 
importance of consistency and racial neutrality in deciding 
whether to seek the death penalty. The initial training may 
be most effective if conducted by a high-level Department 
official and directed at United States Attorneys. Follow-up 
training of Assistant United States Attorneys would then be 
appropriate. 

(d) Establishment of a centralized unit within the 
Department to review and assist United States Attorneys in 
evaluating cases for treatment as capital cases and to . 
participate in prosecuting cases under the ~eath penalty. 

A pro-active role for a Department-level unit iQ death 
penalty cases would permit centralized decision making and 
assure a reasonable degree of uniformity aimed at combatting 
any potential for racial or other inappropriate bias. In 
addition, it would allow a level of expertise in death 
penalty prosecutions that may never be achieved by a United 
states Attorney's office that handles such prosecutions 
infrequently. Centralized expertise may be particularly 
desi~able ~iven the likely expansion of the death penalty in 
the crime bill to many offenses beyond those in which it is 
currently sought. 

The optimal degree of centralization should be 
considered. For example, United states Attorneys could be 
directed to consult with the central unit in the Department 
in every instance in which a case eligible for the death 
penalty is to be prosecuted federally. A lesser degree ·Of 
centralization would authorize United States Attorneys to 
consult with the central unit when they deem such 
consultation useful, while a greater ·degree of 
centralization would authorize the central unit to handle 
death penalty litigation in all instances, but with the 
assistance of United states Attorneys. 

(3) BI-PARTISAN COI\1MISSION 

A bi-partisan commission should be established to examine 
issues of discrimination based on race in the criminal just"'"'"" '"'.a=...'""------, 
system. The work of the commission would not be limited to the 
death penalty but would also address whether race has been COPY 
factor in investigating crime, bringing charges, negotiatin( 
pleas, sentencing, and any other pertinent issues. The foe~~ · 
would be on both federal and state practices. At the completion 
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of its study, the commission should issue recommendations for 
correcting any problems detected. To assure funding to 
accomplish these goals, a legislative enactment creating the 
commission is probably necessary. 

If a commission is not established, the Department should 
engage in its own study of the impact of race in capital -
punishment, and, to the extent practical, other issues of 
possible racial discrimination in the criminal justice system. 
However, examination of these issues by a bi-partisan commission 
would produce results that are more l~kely to be considered 
unbiased than a study by the Department. 

COPY 
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ATTORNEY-CLIENT COMMUNICA TJON 

ATTORNEY WORK PRODUC~~ ~ . 
. GvVIS ~ 

GUN LITIGATION: POTENTIAL REMEDIES 

The following represents a sampling of the remedies that might be included in a complaint, 
injunction or consent decree. This list is not intended to signify support for any of these 
proposals. 

Distribution 

• Manufacturers could be required to develop an effective system for screening..in advance the 
distributors or dealers that sell their guns. 

• Manufacturers could be required to contribute to a fund .fur the education, supervision and 
regulation ofthe approximately 16,000 stocking gun dealers. 

• Manufacturers could be required to provide certain training to all employees and sales agents 
of distributors and dealers that sell their guns, on subjects such as compliance with guns laws 
and how to recognize and prevent gun trafficking and attempts to illegally purchase guns. 

• Manufacturers could be required to develop an effective system for monitoring sales of their 
products by distributors and dealers and deternifning when illegal or unsafe practices are 
occurring. This could include revi.ews of each dealer's and retailer's gun acquisition and 
disposition records ("bound books"), and all other records relating to sales incentive records, 
at least 4 times per year. 

• Manufacturers could be required to develop an effective system to retrain, and suspend or 
terminate if necessary, distributors or dealers who engage in illegal or unsafe sales practices . 

., Manufacturers couid be required to maintain adequate liability insurance . 

., Manufacturers could be required to refrain from using any unfair or deceptive advertising 
practices in the future. 

• Manufacturers could be required to institute an industry-wide program of warranty revocation 
upon individual resale of handguns, unless the firearm is resold through a bona fide stocking 
handgun retailer so that secondary sales are subject to background checks under the Brady. 
Handgun Violence Prevention Act. 
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In addition, negligent distribution practices could be curtailed by imposing significant restrictions 
and requirements on gun dealers. That could be accomplished by suits directly against the 
dealers, but it could also be achieved by injunctive relief or settlement agreements, for example, 
that require the manufacturers to sell guns only to authorized dealers who have committed 
themselvesby contract to abide by the restrictions and requirements. For example: 

• Dealers could be prohibited from selling two or more guns (or ·some limited category of guns 
. such as handguns or assault rifles) to any person within a 3 0-day period. 
• If multiple sales are permitted, there could be a waiting period (e.g. 5 days, 7 days) 

between picking up the first gun and picking up the second gun. 
• If multiple sales are permitted, dealers could be prohibited (or suspended) from selling 

guns if they have had more than one criminal trace request resulting from multiple sale 
transactions. 

• Dealers could be prohibited (or suspended) from selling guns if they have had more than 2 
criminal trace requests in any 1 month period. 

• Dealers could be required to operate only from a genuine store qr commercial place of 
business (i.e., no "kitchen table dealers") and to have a minimum dollar-amount offirearm 
inventory (e.g. $250,000). 

• Dealers could be required to certify their compliance with all local, state, and federal firearms 
laws. 

• Dealers could be required to carry specified minimum amounts of liability insurance coverage 
at all times. · 

• Dealers could be prohibited from selling guns over the ~et or at gun shows. 

• Dealers could be required not to use any incentive sales practices that tie a salesperson's 
compensation to sales volume. 

o Dealers could be required to provide documentation of their sales employees' and agents' 
eligibility to sell guns. 

• Dealers could be required to maintain computerized inventory tracking programs containing 
detailed information about their acquisition and disposition of every gun. 

• Dealers could be subject to audits of their inventory and sanctioned if they cartnot account for 
any firearms. 

• Dealers could be required to meet specified store security requirements to prevent r+;rreu-"""'-r-ur'!'P----.... 
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• Dealers could be required to make all their employees and sales agents who sell or handle 
firearms participate in training programs provided by_ manufacturers, ATF, or law 
enforcement, and to pass written _exams on the material covered. 

• Dealers could be required to sell only guns that meet all of the safety design and warning 
requirements described above. 

•. Dealers could be required to cooperate with all monitoring of firearms distribution, whether 
done by manufacturers, ATF, or law enforcement. 

• Dealers could be required to maintain records of all trace requests initiated by ATF, and to 
report those trace requests to the manufacturer of each firearm traced. 

Product Design 

., Manufacturers could be required to employ existing safety features such as child-proofing, 
internal trigger locks, magazine disconnect safeties, and chamber-loaded indicators. 

o Manufacturers could be required to employ new safety features as soon as they are 
technologically feasible, such as personalization devices. 

• Manufacturers could be prohibited from making any design or engineering decisions that 
produce guns that appeal particularly to criminals or to juveniles. Various indicia of such guns 
could be identified, such as high caliber, high power, and large capacity magazines. 

• Manufacturers could be prohibited from including-any features in a gun that facilitate criminal 
activity or make criminals more difficult to apprehend and prosecute, such as fingerprint 
resistance, easily obliterated serial numbers, the capability to be easily converted to an illegal 
firearm such as a fully automatic weapon, or the capability to accept a magazine with more 
than 10 rounds of ammunition. 

• Manufacturers could be required to track models of their firearms to determine whether any 
are used illegally in disproportionate numbers, and required to make.necessary design, 
engineering, or manufacturing changes to eliminate the features that make those models 
appealing to criminals. 

• Manufacturers could be required to make guns that conform to safety standards that are 
already in effect for some plac~s or some kinds of guns, such as the standards promulgated by 

. the New York State Police under 9 NYCRR '§§482.5- 482.6. 

• Manufacturers could be required not to sell packages of parts that can easily be assembled 
into a firearm. r-------..., 

• Manufacturers could be prohibited from making guns from inferior materials and, 
required to use materials ~eeting specific metal strength and density standards. · 
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• Manufacturers could be required to sell only guns that pass specified tests, such as drop tests 
or firing reliability tests. 

• Manufacturers could be required to carry out research and development of new gun safety 
technology, with a minimum percentage of their revenues dedicated to such research. 

• Manufacturers could be required to place prominent and strong warnings in packaging 
materials and to provide clear instructions about proper storage and use of guns. 

• Manufacturers could be required to fund public service campaigns to inform the public about 
risks relating to guns. 

• Manufacturers could be required to issue public reports on a regular basis specifying the 
extent of their efforts to reduce the harm caused by their products. 

• Manufacturers could be required to fire every gun before it is sold and to provide the fired 
casings and serial numbers to the ATF or another law enforcement agency for inclusion in a . 
database for use in identifying guns used in crimes. 
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. CITY AND COUNTY OF SAN fRANCISCO OFFICE OF THE CITY ATIORNEY 

LOUISE H. RENNE 

City Attorney 
D. CAMERON BAKER 

Deputy City Attorney 
DIRECT DIAL: (415) 554-3960 

MEMORANDUM 
PRIVILEGED ~AL 

TO: John Coale 
Ken Carter 

FROM: 

'-·. ·, 
DATE: 

RE: 

Owen Clements 
· Cameron Baker 
Ingrid Evans 

June 2, 1999 

Key Points re Industry Reformation 

We have had the opportunity to review the list of proposals you previously provided us. 
That list focuses on the problems of product design and safety, containing a number of proposals 
designed to ameliorate those problems. This focus is appropriate in light of the claims asserted 
by the City of New Orleans in its case against the gun industry. However, we note that other 
cities, including the City and County of San Francisco and other California public entities, have 
focused on other types of claims, such as negligent distribution and marketing of firearms. 
Accordingly, we have drafted a new list of proposals regardmg possible industry reformation to 
include proposals relating to negligent distribution and marketing of firearms and other types of 
claims. 

For ease, we have organized the list into general categories of proposals. Underlined 
proposals are proposals taken from your prior list. Bold proposals are proposals that are derived 
from your list but modified. 

The list is not intended to be exclusive of all voluntary proposals within the field of 
firearm violence prevention, but has been limited to those proposals applicable to the defendants 
in the public entity lawsuits. Thus, for example, there are no direct proposals relating to 
ammunition such as contained in your list regarding the purchase of all "cop-killing" ammunition 
or proposals related to high caliber weapons such as 50 caliber weapons. The exclusion of certain 
proposals relating to these other issues should not be taken as an indication that such proposals 
should not be discussed as part of any settlement negotiations. Additiqnally, we have included 
some proposals concerning related problems that are framed in terms of legislative action. We 

· would request that the industry support firearm legislation that will codify safe industry practices 
and help to protect the public. 

Fox PLAZA • 1390 MARKET STREET, SUITE# OR FLOOR # • SAN FRANCISCO, CALIFORNIA 94102-5408 
RECEPTION: (415) 554-3800 · FACSIMILE: (415) 554-3837 
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CITY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY AITORNEY 

DATE: June 2, 1999 
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Mem~r<:~~~ 
Privileged ~aential 

PAGE: 
RE: Key Points re Industry Reformation 

FIREARMS PROPOSAL LIST 

Product safety and design issues 

3 Incorporation of ~af~ty features. to pre.vent a.ccidental discharg~/criminal misuse of 
· firearm by unauthonzed users, rncludrng children. Examples rnclude the Saf-T -Lok 

·and personalized technology and standardized level of trigger resistance that is high 
'- · " . enough to make it difficult for children to discharge the firearm; 

• Incorporation of other available safety features to avoid accidental discharges of 
semiautomatic weapons, such as magazine disconnect safeties (prevent firing of gun 
when magazine is removed) and chamber-loaded indicators; 

• Produce weapons with serial numbers that are impervious to defacing and with 
materials that do not enhance the "finger print" resistant qualities of the 
firearm; · 

• Produce weapons that pass a standardized "drop" test, meet the barrel length and 
other standards set under the 1968 Gun Control Act for imported frrearms, and pass a 
standardized "jam" test (such as the protocol setout in California Senate Bill15); 

• Spend 1% of gross revenues on R&D to develop and promote personalized 
technology; · 

(l) Redesign all gun clips to accept only magazines having ten (1 0) or less bullets with 
the exception of those frrearms produced for law enforcement; and 

• Agree to support industry regulation by Consumer Product Safety Commission or 
other appropriate governmental agency. 

Marketing and distribution issues 

ri\ Ado~tion ?fan industry code of conduct incorporating improved distribution 
V pract1ces, rncludlng · . 

1. elimination of sales to kitchen dealers and gun show dealers; 

2. mandatory training for distributors and dealers concerning how to 
recognize and prevent straw purchases, including suspicious multiple sales; 

3. · strictly limiting indirect sales-- such as telemarketing, mail offers and 
internet sales-- except where accompanied by regular in-person inspections of 
sales facilities; and · 

4. . limitation of sales to on~er~ per month; . 

(.\monitoring of dealers by manufacturers and distributors, in order to check -~QPY 
U compliance with federal, state and local laws through inspections, auditin~ A.v · 

reviewing fireamis sales records, periodic inventory checks, and use of el~W.Ill·"----.J 
.inventory tracking; 
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Privileged &~al 

PAGE: 
RE: 

• 

Key Points re Indu~try Reformation 

adopting measures to ensure adequate security to prevent thefts at all levels of the 
distribution chain; 

• reviewing suspicious claims made by distributors and dealers that firearms have been 
~~ ' . 

• requiring all manufacturers, distributors and dealers to maintain minimum levels of 
· liability insuranc~ based on the volume of fl!earms sold by the entity in question; arid 

. ' G· suspending or te,rminating distributors and dealers who engage in improper practices. 

Restrictions on advertisements and promotions 

0 prohibiting advertisements that suggest or proinote possible criminal use of the 
firearms (e.g., selling "concealibility" or fmgerprint resistance); 

0 prohibiting advertisements or claims that suggest having a firearm in the home 
increases personal safety or home security; 

· 0 banning product placement in television programs and movies; and 

G prohibiting advertisements that are designed to appeal to criminals or minors. 

Improvements to the current ATF tracing system 

(V agreement to open their sales records to local and state law enforcement officials·; 

• agreement to fund and support a computerized federal gun registration program to 
track gun ownership; 

0 agreement to test fire all handguns using the IBIS system ("gun fmgerprinting"); 

• agreement to fund and support enhanced crime investigation efforts, including more 
ATF agents, specialized gun show and gun traffickillg law enforcement units; and ----

We would request that the firearm industry s~ion that is related to 
the above-referenced voluntary actions taken by the firearm industry. To the extent that there is 
additional legislation thatwould also benefit the public and that is notrelated to the reformation 
topics set forth above, we would request that the industry support such further beneficial 
legislation. The following are examples of additional legislation that the firearm industry should 
support in order to ensure greater public safety: 

Pending _u.s. Legislative Items (U.S. Senate Juveriile Crime Bill, S. 254 amen '~~~py 

•. closmg the gunshow loophole; · . LV · 
• requiring sale of child safety lock with every handgun sold; 

• banning juvenile possession of assault weapons and high capacity ammunition clips; 
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• prohibiting importation of high capacity ammunition clips; 

• ··reintroducing the 3-day Brady waiting period; 

• increasing criminal penalty for transferring guns to juveniles; 

• imposing a criminal penalty for allowing children access to firearms where they later 
. injure themselves or others; 

'- • . increasing the number of jurisdictions participating in ATF Youth Interdiction 
program; 

• regulating sales of firearms over the internet; and 

• prohibit the sale by any person, FFL or not, of handguns, large capacity ammunition 
clips and assault weapons to any person under the age of21. 

• agreement to support imposition of a stricter definition of "engaged in the business of 
dealing firearms," 18 U.S.C. § 921(a)(21), to preclude traffickers from raising the 
defense that they are selling from their "personal collections" or as part of a "hobby." 

Pending California Legislative Items 

• adoption of the junk gun ban (S.B. 15); 

• stringent background checks for all firearm dealers' employees (A.B. 32); 

• one gun a month legislation (A.R 202);. 

• repeal of Civil Code section 1714.4 (S.B. 1212); 

• repeal of state preemption of local gun permitting and registration (A.B. 17);. 

• adoption of limitation that any city or county registration of gun dealers be limited to 
dealers operating from areas not zoned as residential (A.B. 988); and 

• legislation to raise the legal age of gun possession to 21. 
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The case for taking action against the gun industry is compelling. The problem of 
gun violence affects every American. Each year there are approximately 600,000 violent crimes 
committed in the United States with the use of guns. nus results in numerous injuries and 
deaths. In 1996 alone, more than 34,000 Americans were killed by gunfire and it is estimated 
that there are 2 to 3 nonfatal shooting injuries for every death. Tragically~ more than 4,500 of 
those killed had not even reached their 20111 birthday. In fact, firearms are the second leading 
cause ofdeath for Americans between the ages of 10 and 24. 

Guns in Public Housine 

Public housing suffers from some of the mogt intense, concentrated gun violence 
in the nation. Residents of many public housing projects- already disadvantaged by the 
negative effects of intense poverty- must endure constant fear of violent crime because ofthe 
widespread availability of unsafe guns. TI1e Chicago Housing Authority (CHA) presents orie 
example_ Between 1994 and 1998 there were 1,372 people arrested with guns and an additional 
)88 ~s seized at the CHA. This flood of guns is the result of the~ indl.lStry's failure to take 
even basic measures to curb marketing and selling guns to criminals. A recent report issued by 
Senator Schumer demonstrated that 1% of gun dealers account for 50% of all crime guns sold. 
Even if manufacturers and distributors merely shut down this 1% of dealers it would dramatically 
decrease the number of violent crimes committed and guns available in public housing. 

The funds that must be expended to combat the problems of gun violence and gun 
trafficking in housing authorities are enormous. In 1997 for example, $43,777,157 of Chicago's 
Public Housing Comprehensive grant funds were budgeted for security along with $57,000 of 
Cook County's Public Housing Comprehensive grant funds and $3,887,445 of Chicago's Drug 
Elimination Grant funds. The one year cost for 9HA sec~u:ity of$47,721,602 represents 37% of 
the total funds for these three grants and does not even include-dollars used for security from the 
Commlmity Development Block Grant program. and Operation Safe Home. Yet even these huge 
expenditures have not ended the scourge of gun violence at the CHA. 

Stemming the violence is a central part of the goal ofHUO and housing 
authorities to provide "decent, safe and sanitary" housing as called for by the United States 
Housing Act of 1937. However> the widespread availability of guns and prevalence of gun 
crimes in public hmJsing impact upon every part of the mission of housing authorities. HUD 
grant funds spent on secwity by housing authorities reduce the funds available to carry out other 
functions. For example, there is a backlog of approximately $20 billion worth of unaddressed 
modernization needs in public housing across the nation. Removing or ameliorating the more 
immediate need for heavy security would. allow housing authorities to direct more funds to these . 
l.lnattended needs. 
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The Gun. Industry's Responsibility for the Problem 

Manufacturers bear much of the responsibility for the flood of gWJS into public 
housing and the acquisition of gt.ms by criminals. For example, manufacmrers have failed to take 
action against dealers that repeatedly sell guns that are used in crimes and turn up on Bureall of 
Alcohol, Tobacco and Firearms trace requests. Plus, manufacturers engage in advertising 
campaigns targeted to the criminal market. For example, the gun manufacturer Intratec has 
advertised its TEC-DC9 as an "assault-type pistol" with a coating that provides "resistance to 
fingerprints." - . 

While housing authorities around the nation fight an uphill battle against gun 
violence, the gun industrY has the ability to take basic steps to make thousands of Americans 
safer. Many shooting injuries and deaths could be prevented through the use of relatively simple 
safety mechanisms by the gun industry. Such measures would be particularly effective in 
preventing unintentional shootings. In 1996, there were 1,100 deaths from unintentional 
shootings.· Available safety measures include: n~gazine disconnects that do not allow guns to 
be fired once the magazine is removed~ warnings indicatmg that a round is in the chamber; child­
resistant lo~king mechanisms; and pee_onalization techniques (including a variety of locks such 
as combination loCks, magnetic rings and fingerprint recognition). The General Accounting · 
Office bas estimated that 31% of accidental shooting deaths might be prevented simply by child­
proofing guns and incorporating loading indicators into their design. Personalization also could 
help stem another form of crime- the theft of approximately 500,000 gims each year. While -
there are a few gun models that include safety devices, the gun industry has failed to incorporate 
these relatively modest safety devices on a scale that would have any significant impact. 
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information [(b)(4) of the FOIA] 
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Office of th=:: Assisamt General Counsel 
Department of the Treasury 
Iju. and Pennsylvania. Avenue, N. W. 
Room :2.000 
Washington, D.C. 20220 

Gentlemen and Ms. Edsel: 
. . 

GENERAL COUNSEL -+-+-+ NATL ECONOMIC CO I4J 004/009 
S & W PERSONNEL GENERAL COUNSEL @ 003 

You have ask:ed that we prepare for you a writte:Q respousc to your draft of 
Fc:hrnary 17. 2000 Th .. f'n111'\UJifta til ~ .. ~ .. dod a.c: Cl aonor&l J'O;tpon~c;. \0 c.:U ... ~ UI.A.~¥Ul, 

We of course c:ontinue to review this do~:WllCnt ana e>;;pcct to commen[ in more detail 
as out discussions continue. This response is also intended to be held in the uttnos[ 
confidentiality by you. Its purpose is purely for settlement discussion and no olher and 
is in no way an admisa::ion . of :any li:~bllity on the part of. Smith & Wc:tion. 
Addilionally. this response js made on behalf of Smith & Wesson .only and not on 
behalf of any other firearms manufacturer. · 

PAGEl 

We have no direct comments on the pre:unblc langua~c at this. point, bi.n would 
like ro wait until the entire documenEis completed before finalizing this portion. 

·PAGES 2-3 

I.. .Safety and desien. 

A..l. Standards applicable to aU handeuns. 

Smith & Wesson has no objection to Sections a and b. Sections c and GO py 
only aeceptablc if .these devices arc considered features lhat are available on c ena.in · 
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~IAL 
Office of the Assistant General Counsel 
Department of rhe Treasury 
Febrll4ry 29, 2000 
Page 2 · 

product lines. It is not and has never been Smith & Wesson's intenr to have these 
features available on all its products or on all its product lines. Additionally, with 
regard to the internal locking devices, the. 12-month period would need to be e:<tended 
to 24·months. Section e is aeccpt.lblc with the provision concerning the limitation to 
the double action mod!!!. Seetion t is ac~pta.ble if framed as in the Massachuseru 
spread test. Section g, generally SpeakinE. is acceotable. Section h s.nr4 I "'"'rn"i., ~o h. 
diSCI1SSed, . 

PAGES 4·5 

2. Additional staadards for pistols. 

We believe th~r 1f SPJltiom (sa) eel (C!) are r.quired to ~tpply to All pi:itob a,~L 
they are Ul-advic~d a.nd uaac:c~p~blc: Jo Srnitt. & Wc:;.sun. .SectlDJl (D) COUld be 
~cc•ptable if RpproJ:~riQ.tG l~II'IS\)llC~ ::n~c:b ~ me: M4!\.,ALlhu~cll,; r<=qutn:mc:nt were to oe 
dcvclopcc:t. Section (d) could be acceptable if language were developed which was 
broad c:nou,;h l.:> L-UL-L11Uj.Ji2!)~ I! VIUit:tY cnamDI!r 1~30 tnllll~.:unr~. Section (e) i.:: not 
ICCC_P-tablc from a deJ;h!n ·fl~rJ::"f!l'fiVEo ftOr dO WQ bitJhava Ult.ot ir ....,.,.."l,.t repr._, • .,. .. .,. .....,.)' 
~i2mticanr form of deterr~n~::e. ~-tlnn (f) ic not aecept.abla. 

3. Additional standard for revolvers. 

This section acceptable. 

4. Standards .for aU lone guns. 

Smith & Wesson no longer makes any long guns. 

We believe that it is inappropriate and una.cceptablrlor-a·crumufacrurer such as 
Smith & Wesson to place requirements on and. create excepiiocs for the law 
enforcement and mtlitary. 
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Smith & Wesson can certainly agree to the J:!roV'lSlon reiarding fireanns 
designed so that they are resistant to fingcrpri.tlts. With regard to the conversion 
portion of this section, Smith & Wesson continues IO have concerns with regard to tho 
specifiC:icy of the language ("readily cortveltcd to an illegal firearm"). Concaprually, 
Smith & Wesson ~crrainly has oo objection to r.hi5 section. M'orc exacting language 
must be worked out. 

PAGES 7-13 

E. Retrofitting Eromw. 

Srn.ith &. Wesson cannot agree Lu lhi5 secdon .. 

U. Sales and diStribution. 

While: Smith & Wesson has latgely few objections to agreeing to this. section for 
,illill. Smlm &. Wesson cannor Aer,.J'! ro thi' aecrion on ~h~f of iu: diGrributo:rs and 
dealers. Further, while Smith & Wesson is agreeable to making certain 
reeommendalions for eourses...Of ~tion for its distributors and dealet&,-it cannot make: 
these c;:ourses·of a.clion mandatory for dealers in particular and certainly is nm in a 
posmon to unptemem me pollctng and tnvesti~arive fUnctions that this agreement, as 
drafted. envi.r;inru;. · 

A. AUttlotized dlStributors aud. dealers. 

Sections l.a throul!h d, Smirh & Wesson is agreeable to these sections. 
SectionS l.e through l.f, Smith&. Wesson cannot make these a.gr~m~nts on behalf of 
its distributors or dealers. Section l.i. Smith & Wesson is concerned as to how this 

. · [lrovi.:inn wnn1rl .if"ro.c-t l~ae deal•r• wh•l'• phyd~;al c;egrega'don mQ)' b~ dl.ffl.(;Ult or 
impossible. Sections l.h tbroupt.u, while Smith & Wesson agrees for ilself to these 
seetio>u:. i" e:uu:oot: agref: to requ1ce or poUca lhc:~c pro'ti:sions .u .they ml~la 4(JJ:.Il}' lu iLs 

disr:ributors or dealers. With regard to grandfathcred arnm.unition magazines that are 
able to aec:ept more than tl!!n rounds of ammunition, Smith & Wesson agrees not to sell 
such magazines .and· to destroy such ma.ga:z:ines within six months of the date y.lf_~.....rhi........,is_i!....----., 
ail'eement. However, with regard to the requirements of thcs~ sections that ;a lc the 
manufacturer to monitor, for instance, traces m2de to its dealers, Smith & Wc:ss x~WO py 
manufacrurer and marketer of fireanns. It has neither the staff nor the cxper i~o 
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inspect and police the records of thousands of dealers across the country. Nonetheless, 
Smith & Wesson commits itself to eantinue to work with ATF to monitor trace requests 
and to initiate a program with ATF to establish training programs for salespersons, 
whether employed by distributors or dea.len, and to training and safety programs .aimed 
at rhe conswner. 

PAGE 13 

:Z. (The manufacturers and impott5 that are parties to the Agreement] 

WhUe Smith & Wesson respects the effort made at due process contained in this 
draft; and would be ac:c:eptablc to some sort of provision with regard to the termination 
of dealers, for the reasons stated above, Smith & Wesson is not in a position to monitor 
or police its dealen in the way envisioned by ·this agreement. Further, no agreement 
between the parties has been reached concerning the Oversight-Commission. · 

PAGES 14 ·16 

B• Authorized d.fstrlbutars- additional provision.-

This provision is acceptable. 

· C. AuthorJ:zed dealers .. additional provisions. · 

We are not sure what the purpose is of Section 1. Sections 2 and 3 are 
a,ireeable. Section 4 is the subject of ongoing discussions. Section 5 is not agreeable. 

D. Manufacturers and importers. 

Seeti.oas 1 and 2 are agreeable. Section 3 is not agreeahl!!! for reasons that we · 
have previously discussed. Sections 4 throu2h 8 are agreeable. 

COPY 
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PAGE 16 

E. Corporate responsibility. 

The first portion of this section dealing with "disproportionate number of crime 
guns" is not aecept:a.ble for the reasons we have previou.sly discussed. Tbe st:lction 
dealing with Oversight CollUllission is yet to be discussed among us. 

PAGE 11 

m.A. Oversi&ht Commission. 

This section remains to be discussed. 

B. Role of ATF. 

Smith & Wesson welcomes ATF's current role apd cm:ouragcs it to become 
more involved in working with Smith & Wesson and other manufacturers to assure the 
legal sale and safe use of firearms. Smith & Wesson believes this section c:an be 
expanded as we continue our discussions. 

PAGE 18 

C. Manufacturer and importer cooperation. 

This section is acceptable. 

D .. Dispute Resolution. 

We will need to dispme resolution. We will need to discuss this section further. 

IV. · Cooperation with law enforcement. 

Smith&. Wesson agrees absolutely with Section A. As you are aware, Smith & 
Wessop. is already online with Access 2000 and believes lhat program is wodd.n.,io..ll u.LJ~~"ni-----., 
Smirh &. Wesson is conceptually agreeable with Section B as it pertains. t Rbpy 
r:ac:in~ Ir b,_.lie\Lf'll the det~ils: o£tl;ci.s: progr:l;Jl n..G ·to b• Vo'Orltod aut. . ~I 
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PAGES 18-19 

V. Cooperation with litigation. 

We have not discussed this issue but believe that such a provh;ion 1s 
inappropriate. 

PAGE 19 

VI. Legislation. 

Smith & Wesson will support any piece of. litijatiOD which it belie\les Will 
reduce the illegal sale of firearms and will reduce ftrcarms violence. 

VU. Education trust fund. 

We have not discussed this provision. 

Vlll. Most favored government entity. 

We have not discussed this provision yet, 

Sincerely, 

Anne o. Kimball 

COPY 
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[Manufacturer and importer parties to the Agreement] and (state, city and public 
housing authority parties to the Agreement] enter in~o this Agreement to reduce 
the criminal misuse of firearms, combat·the ill ega] purchase, possession and 
trafficking of firearms. reduce the incidence offireanns accidents, and educate the 
public on the safe handling and storage of fireanns. Furthermore, [manufacturer 
and impo~r parties to the Agreement) enter into this Agreement as a continuation 
of their efforts to make their fireanns as safe as practicable for their customers and 
the public. Accordingly, in consideration of the commitments set forth beJow: 

· 1. The [state, city and public housing authority parties to the Agreement] 
dismiss the [manufacturer and importer parties to the Agreement] with 
prejudice from the laws_uit entitled ; or 

2. The [state, city and public housing authority parties to the Agreement) 
agree to refrain from filing suit against the [manufacturer and importer 
parties to the Agreement] on any cause of action arising from 

The parties agree that this Agreement constitutes the full and complete settlement 
of any and all claims that were raised or could have been raised in the subject 
litigation. The parties agree further that this Agreement does not constirute an 
admission of any violation of law, rule or regulation by the [manufacturer and 
importer parties to the Agreement], or any of [its/their] employees. Nothing in· 
this Agreement shall be construed to be an admission ofliability. The adoption of 
standards for fireanns design and dlstribution in this Agreement shall not be · 
constrUed as an admission by the [manufacturer and importer parties to the 
Agreement] that practices they engaged in prior to the execution of this 
Agreemen~ were negligent. 

I. Safety and design. 

PAge: 1 of 17 COPY 
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A. Each firearm design sold by each manufacturer or importer shall be tested 
by [an agreed upon proofmg entity] against the following standards, 
Existing designs shall meet these standards within 60 days of execution of 
this Agreement unless a longer period is specified in the standard. New 
designs shall not be manufactured and sold after the execution of this 
Agreement unless they confonn to these standards.· 

1. Standards applicable to all haadguns: 

a. Safety device. The gun must have a positive manually operated 
safety device. 

b. Second "hidden" serial number. The gun must have both a visible 
serial number on the exterior of the frame or receiver~ as well as a 
second serial number hidden on the interior of frame or receiver (e.g.t 
under the grips) or visible only \vith the aid of an optical instrument, 

c. External locking device. As an interim measure, until the 
implementation of I.A.l.d1 within 60 days of execution of the 
Agreementt each firearm shall be supplied with an external locking 
device that effectively prevents the operation of the firermn when 
locked. 

d. Internal locking device. Within 12 months of execution of the 
Agreement, each fireann shall have a built-in. on-board locking 
system,. by which the firearm can only be operated with a key or 
combination or other mechanism unique to that gun. 

. . 

e. Authorized user technology. Within 48 months of execution of the 
Agreeme11t1 each firearm .shall incorporate teclmologyor a device 

. which recognizes only authorized users and permits the gun to be 
used only by authorized persons. 

f. Child safety. Within 12 months ofexecutionofthe Agreement. each 
flreann shall be designed so that it cannot be readily operated by a 
child under the age of6. Such mechanisms include: makingdd~'k~ .. ··t-----...., 
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trigger pull resistance at least ten pounds; designing the firing 
mechanism so that an average five year otd•s hands would be too . 
small to operate the gun; or requiring multiple. sequenced actions in 
order to fire the gun. · 

· · g. Minimum barrellength. Each firearm must have a barrel length of 
at least 3". [To be discu&sed.] 

h. Performance test: Each flrearm will be test~fired with "proof 
cartridges'' (cartridges loaded to generate· excess pressure as set forth 
in accepted specifications for proof cartridges) to ensure the integrity 
of the material. At least one cartridge shall be fired from each 
chamber. Each firearm shall also pass the following performance 
test: the gun shall fire 600 rounds, stopping every 100 rounds to 
tighten any loose screws and to clean the gun· (if required by the 
cleaning schedule recommended in the manual), and as needed to· 
refill the empty magazine or cylinder to capacity before continuing. 
For any gun th:at loads. other than with a detachable magazine, the 
tester shall pause every 50 rounds for ten minutes. The tester shall 
use the ammunition recommended in the user's manual, or if none is 
reconunended, any standard ammwiition of the correct caliber in new 
condition. A gun shall pass this test if it fires the ftrst 20 rounds 
without a malfun~t.ion and the full 600 rounds with no more than 6 
rna] functions and without any crack or breakage of an operating part 
of the gun that increases the danger of injury. Malfunctions caused 
by failure to clean and lubricate, or by defective arrununition, shall 
not be COWlted; 

1. Frame construction. [To be discussed.] 

J. Weight. [To be dis~;ussed.] 

k. Drop test. Pass the more. rigorous of: (a) the SAAMI Standard drop 
test in effect on the date the firearm is sold; or (b) the following test: 
The gun shall be test-loaded) set such that it is ready to fire and 
dropped onto a steel plate or equivalent material of similar h.&lr-l'E.':!:.I:f. •• teft!~r--:-------, 
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from a height of one meter from each of the following positions: ( 1) 
normal ftring position; (2) upside down; (3) on the grip; (4) on the · 
muzzle; (5) on either side; and (6) on the exposed hammer or striker 
(or. if no exposed hanuner or striker, on the reannost part of the gun)~ 
If the gWl is so designed so that its harruner or striker may be set in 
other positions, it shall be tested with the hammer or striker in each 
such position (but otherwise ready to fire). 

2, Additional standards for pistols: 

a, Minimum lengtb and height standards. The pistol's combined 
length and height must not be less than 10" with the height being at 
least 4" and the lengtll being at least 04

'. [To be discussed.] 

b. Magazine disconnector. Within 12 months of execution of the 
Agreement, each pistol shall have a magazine disconnector. 

c. Chamber load indieator. Within 12 months of the execution of the 
Agreement, each pistol shall have a chamber load indicator painted in 
.a prominent, contrasting color and include an appropriate legend on 
the firearm identifying the location of the indicator arid how to read 
it. 

d. Large capacity magazines. Within 18 months of the execution of 
the Agreement, each pistol shall not be able to accept magazines 
manufactured prior to September 14, 1994, with a greater than 1 0 
round capacity. and shall not be capable of being easily modified to 
accept su~h magazines. 

e. Additional safety features. Each pistol must have at least one of the 
following: 

( 1) Locked breech mechanism; 
(2)Grip safetyi and 
(3)Firing pin block or lock. 
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3. Additional standard for revolvers. Each revolver must pass a safety· 
test. Each revolver must have a safety feature which autoltllltically (for a 
double action revolver) or. by manual operation (for a single action 
revolver) causes the hammer to retract to a point where the firing pin 
does not rest upon the primer of the cartridge. The safety device must 
withstand the impact of a weight equal to the weight of the revolver 
dropping from a distance of 1 meter. in a line parallel to the barrel upon 
the rear ofthe hammer spur, a total of 5 times. 

4. Standards for all long guns. [To be discussed.] 

B. Law enforcement and military exception. An exception to a requirement 
of paragraph. A may be granted for firearms manufactured or imported for 
sale to .a law enforcement agency or the military if the law enforcement 
agency or military organization certifies to the manufacturer or importer 
that the· exception is necessary for official purposes. The manufacturer or 
importer shall maintain the certification in its records and provide a copy to 
the Oversight Commissicm; Firearms sold to law enforcement or the 
military pursuant to this exception, which do_ not comply wHh the design 
standards of this Agreement, will be accompanied by a warning; 

1 . Stating· that the firearms do not meet the requirements of this Agreement 
for sale to civilians. specifying the reqwrements with which they do not 
comply, and stating'that the flrearmswould not be sold by the 
manufacturer or importer to civilians. 

2. Requesting that the purchasing organization prohibit the fire.arms • trade 
or resale into the civilian market. 

C. Warnings about safe storage and handling. Within 6 mo~ths of 
execution of this Agreement, (manufacturer and importer parties to Uris 
Agreement] shaH include in the packaging of each firearm sold a warning 
on risk of fireanns in the home and proper home storage. At a minimum. 
these warnings shall state in 14 poi~t type, bold face: 
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''WARNING: Every year over a thousand children and teenagers . 
kill themselves with a gun in the United States. Thousands more 
young people are injured in unintentional shootings. Over 
200~000 guns like tbis are stolen each year, and many are then 
used io subsequent crimes. To prevent these tragedies, it is 
imperative that you keep your gun unloaded, uncocked, securely 
locked, with ammunition in a separate location. In addition. take 
any other reasonable steps to limit the possibility of thefts 
accident, or suicide. Failure to properly secure and store a 
firearm, in addition to possibly ~ausing death or injury, may 
result in criminal prosecution and imprisonment." 

D. Illegal firearms. Manufacturers and importers shal1 not sell firearms that 
can be readily converted to an illegal fireann. that is, a weapon designed in 
a manner so that with few additional parts and/or minimal modifications ·an 
owner can convert the firearm to an illegal fully automatic weaponj nor 
shall the firearms be designed so that they are resistant to fmgerprints. 

' 
E. Retrofitting programs. [Manufacturer and importer parties to this 

Agreement] shall offer their customers the opportunity to retrofit existing 
' fireanns with improved safety devices as they become available and to the. 

extent technically feasible. These retrofit programs shall be offered at cost 
and extensively advertised in several major gun magazines and at retail 
stores. 

II. Sales and distribution. 

In addition to complying with specific terms. manufacrurers and importers will 
:agree for themselves and as part ofany distribution or agency agreement that they. 
and their authorized distributors and authorized dealers. including franchisees, 
shall commit to a standard of conduct to make every effort to eliminate sales of 
firearms that might lead to illegal firearm possession and/or misuse by criminals, 
unauthorized juve.niles, and other prohibited persons (''suspect firearms sales"). 
Suspect firearm sales include sales made to straw purchasersi multiple sales of 
handguns without rea.sonable explanation (excluding sales to FFLs), and sales 
made to any purchaser without a completed background check. .------..., 
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1. Manufacturers and importers may sell only to authorized distributors and 
authorized dealers. In order to qualify to become an authorized 
distributor or authorized dealer, the distributor or dealer must agree in 
writing to: 

a. Possess a valid and CWTent federal flt'earms license, and all other 
licenses and permits required by local, state or federal law. and certify 
on an annual basis a under penalty of peijury, compliance with all 
local, state and federal firearms laws. 

b. Execute in the presence of the purchaser the following elements of all 
fireanns transactions at the premises listed on its federal fireanns 
license: completion of the forms and related requirements under the 
Brady Act and the Gun Control Act and physical transfer of the 
fireann. 

c. Carry insurance coverage in amounts appropriate to its level of sales, 
but at a minimum no less than $1 million for each incident of 
damage. injury or death. 

d. Make no sales at gun shows. 

e.· Maintain an inventory tracking plan that includes at a minimwn the 
following elements~ · · 

(1) Electronic recording of.the make, model, caliber or gauget and 
serial number of all firearms that are acquired no later than one 
business day after their acquisition and electronic recording of 
their disposition no later than one business day after their 
disposition. Monthly backups of these records shall be 
maintai11ed in a secure container designed to prevent loss by 
fire, theft, or other mishap. · 
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(2) All firearms acquired but not yet disposed of must be 
accounted for through an electronic inventwy check prepared 
once each week and maintain~d in a secure location. . . 

(3) For authorized dealers· and franchisees. all ATF Fonn 4473 
firearm transaction records shall be retained on the dealer • s 
business pre_niises in ~ seoure container designed to prevent 
loss by fire, theft, or other mishap. 

( 4) lf an audit of a distributor's or dealerts inventory reveals any 
fireanns not accounted for, the distributor or dealer shall be 
subject to sanctions,. including termination as an authorized 
distributor or dealer.· 

f. .Impleme~t a security plan for securing firearms, including 
firearms in shipment. The plan must satisfY at least the following 
requirements: 

( 1) All perimeter doonvays shall meet one of the following: 

(a) A windowless steel security door equipped with a dead bolt 
and a doorknob lock; 

(b)A windowed metal door that is equipped with a dead bolt and a 
doorknob lock. If the window has an opening of-qvc inches or 
more measured in any direction. the window shall be covered 
with steel bars of at least one .. half inch in diameter or metal 
grating of at least rune gauge affixed to the exterior or interior 
of the door; or 

(c) A metal grate that is padlocked and affixed to the licensee's 
premises independent of the door and door frame; 

(l)All windows shall be covered with steel bars or roll·down security 
gates; 
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(3)Heating, ventilating~ air-conditioning and service openings shall 
· be secured with steel bars, metal grating, or an alarm system; 

( 4) Any metal grates shall have· spaces no larger than six inches wide 
· measured in any direction; · 

(S)All steel bars shall be no further than six inches apart; 

(6)At least a number 1 0-gauge expanded steel mesh will be installed 
. from floor to ceiling in the walls of the store's vault and the walls 
of the store that adjoin other businesses; 

(7)All fuearms shall be secured with a hardened steel rod or cable of 
at least one-eighth inch in diameter through the trigger guard of 
the firearm. The steel rod or cable shall be secured with a 
hardened steel lock that has a shackle. The lock and shackle shall 
be protected or shielded from the use of a bolt cutter and the rod or 
cable shall be anchored in a manner that prevents the removal of . 
the firearm fro~ the premises. 

(&)Display cases shall be locked ~tall times except when removing a 
single firearm to show a customer~ and customers shall handle 
firearms only under the direct supervision of an employee;. 

(9)All fu-earms shall be secured, other than during business hours, in 
a locked fireproof safe or vault in the licensee's business premises; 

(10) Ammunition shall be stored separately from the firearms and 
out of reach of the customers; 

(II) The store shall be_protected by a burglar alann with central 
monitoring, a video syste~ motion and glass smash sensors, 
and a panic buttoni and 

(12) A common carrier will he used to ship fueanns only if the 
common carrier warrants in writing that: 
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(a) it conducts criminal background cheeks on its delivery 
personnel; and 

(b) it reports all thefts or losses of firearms to A TF within 48 hours 
of learning of the theft or loss. 

g. Exclude persons under 18 years of age not accompanied by a parent 
or guardian from portions of their premises where· firearms. or 
ammunition are stocked or sold. Exclusion may be accomplished by 
means such as physically segregating that portion of the premises. 

h. No~ sell ammunition magazines that are able to accept more than 10 
rounds regardless ofthe date of manufacture. not sell any semi­
automatic assault weapon as defined in 18 U.S.C. 921(a)(30) 
regardless of the date of manufacture, provide safety locks and 
warnings with firearms, as specified in Section I above, and sell only 
firearms that comport with the design criteria of this Agreement. 

i. Provide manufacturers, importers. law enforcement, and government 
regulators full access to any documents related to the acquisition and 
disposition of firearms deemed necessary by one of those parties. 

j. Participate in and comply with all monitoring of firearms distribution 
by manufacturers, importers, A TF or law enforcement.· 

k. Maintain an electronic record of all trace requests initiated by ATF, 
and report those trace requests by make, model and serial number of 
fireann. date of trace, and date of sale to the manufacturer of the 
firearm within 24 hours unless ATF1 for investigative reasons, directs 
the licensee not to do so .. 

l. Agree to cooperate fully in the oversight mechanism established in 
Section Ill ofthis Agreement, including providing access to all 
necessary documents, and to be subject to the jurisdiction of the court 
enforcing this Agreement. 
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rn. Require all employees to attend annual training provided by 
manufacturers and importers on an annual basis. The training shall 
cover at a minimum: the law governing firearms transfers by 
licensees and individuals; how to recognize straw purchasers and 
other attempts to purchase firearms illegally; how to recognize 
indicators that firearms may be diverted for iater sale or transfer to 
those not legally entitled to purchase them; how to respond to those 
attempts; and the safe handling and storage of firearms. New 
employees will receive training on the above topics directly from the 
dealer or distributor, based on materials developed for the annual 
training, before handling or selling firearms and shall attend annual 
training thereafter .. 

n. Require all employees to pass a comprehensive written exam on the 
material covered in the training bBfore being allowed to sell or handle 
ftrearms. Any employee who fails to pass the exam shall be 
prohibited from selling or handling firearms on behalf of the 
distributor or dealer. 

·O. Provide data on the volume of sales by make, model, and caliber or 
gauge to ATF's National Tracing Center on a quarterly basis. 

p. Consent to up to three unannounced ATF compliance inspections . 
each year. 

q. Not complete any transfer of a firearm prior to receiving notice from 
the NICS that the transferee is not a prohibited person under the Gun . 
Control Act. · 

r. Verify the validity of a licensee's federal fireanns license against an 
A TF database before transferring a fireann to that licensee. 

s. Forgo any transfer of a frrearm to a licensee if the dealer or distributor 
knows the licensee to be under indictment. 
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t. Provide monthly reports to ATF of the make~ model and serial 
number of all used firearms that are taken into inventory. 

u. Transfer fireanns only: 

· (1) To individuals who have demonstrated that they can safely handle 
and store firearms through completion of a certified· firearms 
safety training course or by having passed a certified fireanns 
safety examination. Mandatory topics to bo covered in the course 
and exam will include: safe handling and storage of guns and the 
legal restrictions on transferring or selling guns. 

(2) After demonstrating to the purchaser how to load, unload, and 
safely store the fireann, and ho~ to engage and disengage all 
safety devices on the firearm, 

(3) After providing the purchaser with a copy of the A TF Disposition 
of Fireanns Notice. 

2. [The manufacturers and importers that are parties to the Agreement] will 
create an effecpve s stem t~ suspend or terminate authorized distri'b.utors 
and dealers that engage in con uc in on o t 1s Agreement, 
Distributors and dealers shall :agree to this enforcement system as a 
condition of becoming authorized. At a minimum, the enforcement 
system shall include the following. If a dealer or distributor fails to 
adhere to any one of the provisions set forth in l(a~u) above, the 
manufacturer(s) and/or importer(s) that have authorized the dealer or 
distributor to sell its/their firearms· will, individually or collectively, 

· notify the dealer at distributor within seven (7) business days of learning 
of such violation and inform the dealer or distributor of the breach and 
request information regarding the breach. The distributor or dealer will 
.then have fifteen (lS) days to provide the manufacturer(s) and/or 
importer(s) with the requested infonnation. If the manufacturer(s) and 
/or importer(s) deterr:nibe that the .dealer or distributor is in violation of 
this section of the Agreement, this determination will void the 
distribution or agency agreement under which the distributor lQT"1deidel:-----, 
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receives products from the manufacturer or importer. The 
manufacturer(s) and/or importer(s) will not honor any further orders for 
the distributor or dealer until the manufactlU'er(s) and/or importer(s) 
determine that the distributor .or dealer is in compliance with the 
Agreement. 

The manufacturer(s) and/or importer(s) shall inform the Oversight 
Commission and A TF of its/their notifications and decisions and provide 
them with the information provided by the dealer or distributor. Ifthe 
Oversight Commission determines tha~ suspension or termination of the 
dealer or distributor is warranted, and the manufacturer(s) and/or 
importer(s) did not take this action, the Oversight Commission shall 
direct the manufacturer(s) and/or importer(s) to do so. 

:S. Authorized distributors - additional provision. 

Authorized distributors.must agree to sell the manufacturers, or importers' 
products only to other authorized distributors or authorized dealers or 
directly to government purchasers. 

C. Authorized dealers .... additional provisions. 

In addition to the require~ents in section II(A)(l ), authorized dealers must: 

1. Be a stocking gun store with a minimum of[$_] in firearms inventory. 
There shall be an exception to this requirement in rural areas in which 
there is no such gUn stor~ within a 1 00-rraile radius. 

2. Not to sell any of the manufacturers' or importers' products to any . 
federal firearms licensee that is not an authorized distributor or 
auth~rized dealer of that manufacturer or importer. 

3. Not to engage;: in sales that the dealer knows or has reason to know are · 7 
being made to straw purchasers. 
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4. Not to sell to any person who has purchased a firearm within the_ 
previous 30-da.y period. (To be discussed.) 

5. Have no incentive· sales programs that tie employee or sa1es agent 
· compensation, bonuses. or benefits to the number of firearms sold. 

D. Manufacturers and importers, 

Each manufactUrer or importer must: 

1. Provide quarterly reports of its own sale~ data and downstream sales 
data,_ with the volume of sales by make, model, caliber and gauge. to 
A.TF's National Tracing Center. 

2. ·Not market any fireann in a way that would make the firearm 
particularly appealing to juveniles or criminals, such as advertising a 
firearm as ·~fingerprint resistant.,, 

3. R~ain frotn selling any firearm that is disproportionately used. in crime.!. 
A firearm 1s used disproportionately in crime if the number of crime gun 
traces for the firearm (as reported by ATF) divided by the number of· 
firearms of that make and model in circulation (based on the 
manufacturer'.& or imponer's sales records) is more than twice the 
average for all makes and models of firearms of which there are more 
than L_j in circulation. 

4. Refrain from selling any.mQ__dified or sporterized semi-atltomatic assault 
1 weapon of a type that cannot be imported into the United States. 

5. Refrain from advertising in the vicinity. of schools. high crime zones or 
public housing, 

6. Verify the validity of a license against an A TF dar.abase. before 
transferring a fireann.to any licensee. 
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7- Forgo any transfer of a fU'earm to a licensee if the manufacturer or 
importer kno'Ys the licensee to be under indictment. 

8. Implement a security plan for securing firearms, including firearms in 
shipment. 

E. Corporate responsibility. 

If a disproportionate number of crime guns [exact number to be detennined; 
calculation based on the number of crime gun traces and the dealer's or 
distributor's sales volume] are traced to a dealer' or distributor within three 
years of the gun •s sale, the manufacturer(s) and/or importer(s) that have 
authorized the dealer or disiributor to sell guns will; individually or 
collectively, notify the dealer or distributor of the disproportionate number 
within seven (7) days and demand an explanation and proposal to avoid a 
disproportionate number of traces in the future, The dealer or distributor 
will have fifteen (15) days.to proVide the explanation ~d proposal. If the 
manufacturer(s) and/or importer(s) dete~ne that the explanation and 
proposal are not satisfactory, the manufacturer(s) and/or importer(s) will 
terminate supplies to the dealer or distributor. If the manufacturer(s) and/or 
importer(s) detennine that the explanation and proposal are satisfactory, the 
manufacturer and/or importer will continue supplies, but will closely 
monitor traces to the dealer· or distributor in question. If disproportionate 
traces continue. the m.anufacturer(s) and/or importer(s) will terminate 
supplies to the dealer or distributor. 

The manufacturer(s) and/or importer(s) shall inform the Oversight. 
Commission and ATF of itsl~heir notifications and decisions and provide 
them with the information provided by the dealer or distributor. If the 
Oversight Commission determines that suspen·sion or terrnmation ofthe 
dealer or distributor is warranted~ and the manufacturer(s) and/or 
imponer(s) did not take this action, the Oversight' Commission shall direct 
the manufacturer(s) and/or i:mporter(s) to do so. 

III. Oversight 
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A. Oversight Commission. 

l 

1. Composition. An Oversight Commission comprised of _____ _ 
shall be fanned. 

2. Authority. -- To be determined. 

B. Role of ATF. -- To be detennined 

C. Manufacturer and importer ~oopera.tion. 

1. Ea.ch manufacturer shall designate an executive level manager to serve 
as a compliance officer. 

2. Each manufacturer shall commit to full cooperation in the 
implementation and enforcement of this Agreement. 

D. Dispute Resolution. To be determined .. 

IV. Cooperation witb Law Enforcement. 

A. [The manufacturer and importer parties to this Agreement] reaffum their 
commitment to cooperate fully with law enforcement and regulators to 
eliminate il1egal firearms sales and possession. 

' 
B. Within six (6) months of the effective date of this Agreement, 

manufacturers and importers shall fire each firearm before sale and retain 
three fired casings and bullets, matching the casings and bullets with the 
firearm's serial number. Of these. ono set along with the weapon's serial 
number shall be entered into the National Integrated Ballistics Identification 
Network system. 

C. Manufacturers and importers shall participate in ATF's Access 2000 
program to facilitate electronic linkage to their inventory system to allow 
for rapid responses to ATF's fueanns trace requests. 
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V. Cooperation with litigation. 

Manufacturers and importers shall agree to cooperate in pending and future 
lawsuits brought by cities, counties, or states. including but not limited to by 
providing without objection documents requested and testimony relevant to 
such proceedings. 

VI. Legislation. 

The parties to this Agreement will work together to support pending and 
proposed legislative efforts to reduce gun violence. 

Vll. Education trust fund. 

Manufacturers and importers shall establish aS trust fund to 
implement a p_ublic sefvice campaign to infonn the public about the risk of 
firearms in the home, proper home storage, and the need to dispose of . 
firearms responsibly through destruction or transfer through a FFL, as well 
as the need to. reduce gun violence. The trust fund will also bo available to 
fund a national firearms death and injury reponing system. 

VIII. Most favored government entity. 

If the [manufacturer and importer parties to this Agreement] enter into an 
agreement with any ot~er entity wherein they commit to institute design or . 
distribution reforms that are more expansive than any of the above­
enumerated items~ such refonns will become a part ofthis Agreement as 
well. 

IX. Enforcement. 

The Agreement will be entered and is enforceable as a Court order and as a 
contract. 

X. Definitions. 
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J!ldustrv Regulation 

Many companies and industries have taken actions to ensure that they, their 
employees and their members act as responsible corporate citizens. These efforts have a 
long history in the United States. For ex.ample, as early as 1913 J.C. Penney Company 
promulgated a code of conduct. By the start of this decade, there were an estimated 
6,300 national trade and professional associations in the United States and approximately 
4 3% had promulgated a code of conduct. A 1992 survey by the Center for Business 
Ethics found that 93% of companies had an ethics code. 

Because a comprehensive look at the ethics and safety initiatives of U.S. 
companies would be an overwhelming effort, this list is a small sample of the initiatives 
that we have found. These initiatives are grouped into the following categories: Reforms 
spurred by litigation; monitoring product distribution; product safety measures; public 
health measures; and other compliance systems. Many of these initiatives combine 
elements of more than one category, but are only listed once. 

REFORMS SPURRED BY LITIGATION 

• 

• 

Life Insurance- Life insurers have paid billions of dollars in damages in class action 
Lawsuits brought by customers. The companies have paid for the actions of their· 
distributors - both employee distributors and independent distributors - in selling 
policies. Many of the settlements of these suits have included reforms that require Life 
insurers to regulate the actions of their distributors. Measures include additional 
training

1 

closer supervision, audits of distributor practices and penalties or refusal to 
do business with distributors that fail to comply. In addition, the life insurance 
industry founded a new group -the Insurance Marketplace Standards Association 
(IMSA) - to promulgate a code of ethics for the distribution of life insurance. The 
code sets out specific requirements for ethical sales practi.ces. Life insurance 
companies may become members ofiMSA only if they demonstrate ·to an independent 
certifier (JNfSA' s approved list of ce1tifiers includes accounting firms, law firms and 
others) that they meet every pa1t ofiMSA's code. Life insurers interested in]oining 

, IMSA have their distributors agree to follow IMSA's code in connection with 
marketing and selling their products. · 

All Terrain Vehicles- Manufacturers entered a consent decree with plaintiffs who had 
been injured in ATV .accidents. The consent decree: 1) banned future sales of three 
wheel ATVs; 2) required warnings to and education of consumers including free 
training prograrns; 3) limited sales of ATVs with engine sizes between 70 and 90 cc to 
people ages 12 and older; 4) limited sales of ATVs with engine sizes greater than 90cc 
to people 16 and older; 5) required manufacturers to work with retail sellers of ATVs 
to reasonably assure that ATVs would not be purchased by or for the use Oll-Q~-J¥Q.IOI.e-----

COPY under the specified ages. 
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• Direct Marketers- Tl1e Direct Marketing Association maintains a cosumerline to field 
consumer complai.J.1ts and intercede on the consumer's behalf with direct marketers. · 
DMA also has an Ethics and Consumer Affairs Department to handle complaints 
where necessary .. Similarly, the Direct Selling Association requires members to adhere 
to a code of conduct that mcludes requirements for training salespeople. These 
services and codes are a response to numerous lawsuits and prosecutions involving 
direct marketers. The legal claims range from fraud and misrepresentation to 
predatory marketing practices such as taking advantage of older consumers. The 
DMA also distributes information to older consumers and thejr fRmily members to help 
them recognize potential problems and address them. 

• · Buses- Some ofthe most common bus accidents involve curbside rear bus wheels 
· running over pedestrians. Annual liability and related costs ofsuch accidents amount 

to approximately $100 million. The Public Transportation Safety Corporation has 
recently developed a wheel guard that deflects pedestrians out from under buses 
before they can be run over. The wheel guards have been tested in Washington, DC, 
Boston, Chicago, Los Angeles and Rochester, MN and installed on the fleet of public 

buses in Montebello, CA. · 

• . Fresh Juice - Odwalla, Inc. was the defendant in 21 civil lawsuits for shipping fresh 
juice that was adulterated by E. coli. The company had· shipped its juice without · 
pasteurization to maintain freshness. As ·a result of the litigation, the company agreed 
to pasteurize all of its juice products other than fresh squeezed citrus juices to avoid 

any future adulteration. 

MONITORlNG PRODUCT DfSTRIDUTION 

·. • -Chemical Distribution.- Each member of the National Association of Chemical 
Distributors is required to have an active prograin to improve safety and reduce unsafe 
incidents_ ._The NACD's Responsible Distribution Process was approved in 1991 and 
consists of nine codes of management practice and forty elements within the codes. 
The Responsible Distribution Process requires items such as training for all employees­
in the proper implementation of regulations and safe work practices, a process for 
selecting carriers that takes into account safety, regulatory compliance and 
performance reviews, a process for selecting storage sites that emphasize safety and 
includes performance reviews, and a system of internal investigation, reporting and 
corrective actions for each incident that results or could result in a fire, explosion, or. 

, accidental chemical release. Companies must submit third party verifi.cation to show 
compliance with the Responsible Distribution Process. 

~03 

• Alcohol- The alcoholic beverage industry has numerous programs to addre sJbi use , 
of its product by minors. Many of these programs focus on distributors. F eSPY 
a program called Bar Code provides training to restaurant managers to help hem 
prevent alcohol abuse situations and underage purchases. Brewers of beer m~a~e:-----....J 
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available through their wholesalers pictures of valid drivers' licenses from all 50 states 
to help prevent und.erage purchases. The industry also. trains nearly 250 servers per 
day in its TIPS (Training in Intervention Procedures for Servers of Alcohol) program 
to help prevent alcohol abuse and underage drinking. The Beer lndustty has an 
advertising and marketing code that has been in effect since 1943. The code forbids 

. advertising that in any way condones drurik driving, illegal consumption of alcohol, 
excessive consumption of alcohol, or appeals primarily to persons under legal dri.nlcing 
age. 

Spray Paint- The National Paint and Coatings Association has a responsible retailing 
guide and model city ordinance to he.lp cut down the illegal misuse of spray paint for 
graffiti. The responsible retaillng 'program consists of in-store activities to reduce 
shoplifting and stop the illegal sale of spray paint to minors. This includes education 
of store employees, strategjc placement of signs at display and check-out points, .and 
d·isp1ay of products in the constant line-of-sight of store employees. The model 
ordinance the NCPA has advocated requires that stores either display spray paint in 
the continuous line-of-sight of store employees or lock-up spra.y paint so that 
customers need to be helped by a store employee to obtain the product. 

• Civil Aircraft Parts Distributi01\- The Federal Aviation Administration and the 
industry have worked out a voluntary accreditation system .. To receive accreditation, 
distributors must have a comprehensive quality system that meets minimum criteria for 
items such as inspection procedures, training of personnel, a self-evaluation program, 
and recall control that ensures that parts shipped can be traced and re.called, among 
other items. The accreditation organization must periodically monitor the 
effectiveness of each distributor's quality' system. Distributors also must arrange for 
an audit to receive initi.~l accreditation. 

• . SCUBA Equipment - Some SCUBA manufacturers have taken the position that their 
"life support equipmef1t" should be sold only through full service dive centers with 
trained professionals to instruct customers on the proper care and use of the 
equipment. 

• Organic Agriculrure - The Organic Trade Association is drafting American Organic 
Standards that determine the products that can be certified as organic. The standards 
cover growers, shippers, processors, distributors,. importers, retailers and others. 
Applicants must have an organic plan and be certified ·to quality under :the standards. 
Requirements include: production and handling standards; record-keeping; and annual 
on-site inspections and additional unannounced inspections as determined by the 
certifier. 

• Machine Tools- The Canadian Machine Tools Distributors Association n:~u.tres tnat 
members maintain an office or other recognized place of business. COPY 
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• Fire Equipment Distributors- The National Associ.ation of Fire Equipment 
Distributors has a ten point code of ethics for its members- which includes following 
industry codes and standards and following the instructions of equipment 
manufacturers. 

PRODUCT SAFETY MEASURES 

• Underwriters Laboratories- Underwriters Laboratories (UL) is a non-profit product 
safety testing and certification organization. It publishes product safety standards, 
tests products for adherence to safety standards, and conducts unannounced 
inspections. Products that meet the standards and testing can display the UL Mark. 
UL has standards for and. tests tens ofthousands of products including such dangerous 
products as chain saws, circular saws, circular knives, driUs, lawn mowers, hedge 
trimmers 

• Over the Counter Medication - The industry has a long history of self-regulation· 
dating to a code of advertising practices established i.n 1934. This has evolved into an 
extensive series of codes and guidelines. The most recent changes (adopted in 1991) 
standardized and improved the readability of medicine labels. Previous vo)untary 
codes that have led to similar federal regulations include guidelines for product 
identification, alcohol content guidelines, child-resistant"packaging for mouthwash 
products containing alcohol, and label disclosure of active and inactive ingredients. 
These and other codes and guidelines are intended to infonn consumers and prevent · 
the possible misuse of over the counter medications_ 

• Prescription Medication- In 1970, Congress made child-resistant containers 
mandatory for medications_ However, som.e in the industry had voluntarily introduced 
such safety features prior to the legal requirement. For example, Walgreens 
introduced child~resistant containers fo-r medications in 1968. 

• Cigarette Lighters- The Consumer Product Safety Commission worked with the 
industry to develop voluntary child safety standards for disposable lighters_ 
Subsequently, the CPSC and the industry agreed. to make these standards mandatory 
and a .final rule went into effect in July 1994. The rule requirements include, among 
other things, that lighters must be resjstant to successful operation by at least 85% of a 
des_ignated child test panel. 

• Bunk Beds- The industry first adopted its voluntary guidelines for bunk bed safety in 
1979. Approximately 90% ofU.S. made bunk beds are in compliance with the 
standards which dictate the allowable size of spaces between the guardrail and frame 
among other items. in spite ofthese standards and ·the rate of compliance, at least 89 
children have died from bunk bed-related injuries since 1990. . 

• Lead Paint- As far back as the early l950s, the .paint industry had volunti ~Q.}>Y 
for the lead content of paint to improve the safety of its products_ It was ·lJ_j-t,.,. 
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late 1970s that the Consumer Product Safety Commission set a mandatory standard 
. which reduced the lead conten~ aU owed in most paints and banned lead paint in toys 

and furniture. 

• Garage Door Openers - The industry established voluntary safety controls on garage 
door openers in 1982 so that garage doors that struck an object would bounce back 
open. after abo\lt one second. Old and non-compl.iant garage door openers trapped 
and killed 29 children from 1993 through 1998. 

• !Jpholstered Furoiture- The industry has a voluntary standard for making upholstered 
furniture resistant to cigarette heat. Upholstered furniture fires in homes kill 2 people 
per day in the U.S. 

PUBLIC HEALTH MEASURES 

• Car Seats·- General Motors and DaimlerChrysler have implemented programs to 
inspect and help install child safety seats in automobiles. The DairnlerChrysler 
program is being piloted in Minneapolis, Denver, Sacramento and Washington, DC 
whh plans to expand the program to 500 dealerships by February 2000 and to 1,000 
dealerships by ~he end of2000. General Motors has worked with the National Safe 
Kids Campaign since 1996 to hold periodic weekend and day-long child-seat checks at 
1,200 of its dealerships. These programs are geared to address the foreseeable misuse 
of child safety seats. It is estimated that ~bout 80o/o of the seats are installed 
improperly. 

• Sheep ~nd Goats- The Anima] and Plant Health Inspection Service of the Department 
of Agriculture worked with the industry to adopt a voluntary scrapie flock certification 
program. Scrapie is a degenerative disease ofthe central nervous system of sheep and 

·goats. Under the voluntaq program, participants comply with flock identification, 
recordkeeping and other requirements and may be certified as free of scrapie. If a 
participating flock is found to have scrapie, it must complete a plan including an 
epidemiologic investigation to remove high risk animals, cleaning and disinfection of 
premises, educating personnel in recognizing the presence and controlling the spread 
of scrapie. Change of ownership of sheep and goats is closely tracked to al.low for 
tracing the origin or spread of scrapie. 

• Meat Industry- The American Meat Institute Foundation has laun.ched a multi-year, 
multi-million dollar food safety initiative to eliminate listeria and E. coli. Efforts 
include_ improved testing, sanitation, anti-bacterial ingredients and post-packaging 
pasteurization processes. These measures are designed to combat aoy possible 
consumption ofthe·bacterla that could result from the improper handlip.g or 
undercooldng ofmeat products. r------... 
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• Bottled Water- The International Bottled Water Association (IBWA) maintains a set 
of standards that are stricter than that imposed by the Food and Dm.g Administration. 
The lBWA Model Code sets standards for water production, transport, processing, 
packaging, labeling, and storage. All ffiW A members are subject to an annual, 

· unannounced inspection by a third party organization to ensure compliance. 

• The Body Shop -In 1994, the Body Shop established an Ethical Audit Department to 
ensure that the :company adhered to its ethicai goals in the areas of environmental 
management, animal protection and employment issues. This includes assessing the 
raw materials used in its products, and. screening and rating the practices of its 

suppliers. 
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Code of Condu · 1 

ond 
. AgreellJ.eDl 

• Whmas tb~ un~igned manufilaturen of firs 
intentional Bftd acoidental misuse of gwtB; 

\}'bereas the undersigned manufacturera bet>eirl. 

. I' 

recognize the tragedy caused by the 

mit to action:; intdllded to combat.the 

Ulcgal purohase, pos~sian, and use of f.'i.n:amlSi 

Whw~ thQ undersigned manufacturers herein it to a.otions Intended to .nak& 1hmf 
fitcal.nUi as safe as rottsr::ma.bly po&&ible for their law-abi g owneu:. their families, friends, and 

innooent fcllovi ¢itizen5~ 
1 

THEREFORE- in consideration of the Attomey of the State of 'New Yor:k' s 
instant forbelltclllGC from initiaijng Utlgation a.gaiDat tb.e • gned and other consideration 
descn.bed below. the undcnrlgncd agree to the follciwing de of conduct: 

J. DB1f.gn 

A. Manufaoturexi shall not c:ngage in any :u.ct tb.a.t directly or inditeotly causes 
guns to be manufs.ctur$1, sold. distributed, '1118rlceted or moted in a tnaon~r that facilitates, 
encourages, or makeS it JJlDte likely that guns will be US : jn 0\' ft:({' Gtirninal activity. 
Manufiorurers shsll not de111ign guns to make thDm appe~ · g to ~al$. or promote dream~ 
features a.ttrs.ctiveto juvenile.s or crlmiuaJ.&, Manufac; · will not produce weapons with · 
design features that ( eithet indlvldually or when com bin ·, ) unrewsonably fAc;iliUUQ criminal uses, 
eveo if a aubstantiallawflll d6(1)21ld for 6\IOh featUres • · . · 'j 

1. !pements rntlkiffKfirearm5 attraot, e to '''e crtrntnal, tJ.nd. pa.rti.cu/.arly, the 
· jwenile crtminal marla!t. tt i,s n.ot responsible, and it is rbidden by this code, to make design or 

tmgineerlu.g decisions that produce gU.bS that a,ppoal p · a:rly to criminals or 1.0 the ju.venile 
orlinioal market. No single criteriQn wlly dcfinos what '. a fireartn appeals to criminals. Cuue:nt 
indicia inotude, but a:co not limited to, low t\erftm.l)anoc : · ardn and inferior materials ox 
component parts. cspeclal.ly when coupled with high oali' ora, high power, or large capacity 
magazines. : · 

il. Manufacturers will tr110k d ont taodels of their fireanns to 

deteonine wbe£her BIIY lll'Q used. illogalty in diupJopoJ:tio ' n~hars ( aa reflected in traQe 

request~ iPitia'ed by the ~a.\ Bureau of Alcohol1 Tob . o. a.nd Firearms ("ATF1}, (Uld wlll 
pltlsnptly take·necessary design, engineering or manu ·' · atep~ to elim\na.te the ferdures that 
make a.ny such models appealing to criminals. Tbls may· lude.discontinuillg a model. 

b. At a minimum, ma.nufae · shall not make ti:reamls that fail to 

: ~ otan~PI"mulgated by 1he ~..,York State :: lioe owl"'' l'orth in 9l c Q py I 
. ah~ll WffJ pill . ' · ._ __ .....;..· ---....1. 

: DETERMINED TO BE AN 

. . DMI!'IIVFTIVE M11~N. G 
! NITIALS: { DATE: · ~ 
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aa. That the 6 beiD" sold to law enf'oleeMent. or 

the mili121Y doe& uot COIIIj>ocl wilh tb> tequiremBDtO of !hi Cad<! or eonduDIIbr &aleiD oivillamS, 
wl, corull•'l..ntlY• woWd IIDt be sold by the DIIII1Ufi> to oMiianS. Tile wlviso<Y limn the· 
AJt.oruey aenemi...W -lho provW"" or pto<IOI.,.. of. ., COde of Condll<t lbBt would bo 

violated by suoh a civilian sale. · bb. That, pllt · to this Code of COnduct, the 

AttoiD"Y Oenc:nl roqoes!A ibal the purcllasinS ageDOY p llllfDci<t>t ~dmla on the diop<l&al 
of tbo wc;lj>Oil to prevont itsla!OI ,mgration 11\10 the civlll population. Tho ad>iooiY flam the 
At!J>rntii Oencnl will request \hoi thw> xoslrieliouo lnclu prohibition• 011 tBdo or resale into 

the civi!lllll malk.et. ' ; · 
d. Bach manuf&cturer 11hall · e.t an ·,Utt'lll314Dlla1levol spcci.fied in 

Appoufu A, an o......,b pl'Oplll tn failiUtate the sole of. lfeoti.velotl<iug devices for oil ofthoir 
bADdguns that "" ...-d.y Ill c:ireulsl.iOil- Ar. a pan of progra:nlo eacl>manur.-er ahall••ll 
said lookUJg devices fbr no more than the ~ cost to manuilwturer of the device. 

o. Msnufacturels shall inun te\y iru;titute a recall progpm for 
fu'emns that do not pass the drop test promulgated by the ationa\ Jrurtitute of JUBtiee, 

2. }v{;m.ufa,cturerS eball oontinuo to in t J,ntedmol()gioal re'eareh and 

dcvel.opznertl on gun safety. I . 

. a. · ~' M anllfaoturcr shall se ' asido [l'crcent of saloo tD be 
determined] for Ule deVelops.uent, licensing or acquisition· f"au.tb~rized user handgun" or 

''pcno~ h~·· research. 

"I 
a. . . . • I 

A. Manufacturer.i t;hal1 not sell fireanna to w lesalexs or rota.ile.rs 'they kno-w or have 
n:asou to bollevc na.ve solli or will sell theil: produ.ct:s ~ t. ose not legally entitled to purchase 
g\1115 ortn wbole&a!etS or retailers thoy knoW ot bav• "' u tn bcU.Ve sllow their pro&Jt;ts to be 
diverted. i.atontionally or otherwise, for later sale or tranS • to those riot legally entitled w 

purchase ot possesa guns. 
l. BY Jm\l31Y 1, 2000. rnmufi eh.all hewe in place a duo dilig&nde · 

program for tb.eii wholesalers and retaiJers. At a winllo: the pltogtan\ ~ incluck: 

a. A soreetl.ing progta:D:t for w olcsaldt'S and retai\.a:s. ManufQ.Gturers 
and th~ m.omtor (as defined {tl m below) ahall establiSh 'teria. govcmlng what typC of eutity 
· ooru~titates a suitable distributor of theit products, both o' tho wholesale and retaill.evela, On the 
retail level. this &hall include, bu.t ~be limited to, b= a stoold.ng ~ lltore that doe& not sell 
prod.uctll at gun s~'W& and that oeni.os appropri.llte lit\bili inGU.taftee. · ~· . 

COPY .. 
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. , f\nucmEkftlf{l : . 
J.Ait1rtU~1111nL. . . , 

~ 

· b.- Specific criteria. iol' whol end retail sales. At the~ lo~ol, 
arlteria sba11 jne}Udc, BDlOD.g other things, f8ilrlcti0b8 that 1 kno~ sales to attaW 
porcllasetu· Towanl> tho gDIII of lb.~& 1traw sal .. , at · miuinuml.lho puro~~aoera of ,.wtiple 
bondzuns will bo p_.itted to ,_,ve pnty • oing\a band . fto1'11 • ·- 01: !he limo of oale, tllld 
may p)\y&lea!IY Obtain the ..,.,.ming _.,.from tho s - woek later. Tho Manufacturep 
sball inoi\14C m:rt <0<1.\)irorrU'Illl 111111 ,.strlo1i.ot>s on wholes " oDd rollilm spocltled berein in ell -~ wilh wboleGol<:rlo mdrcquiro wboleaal .... in , to include !hemin..,_ with . 

retai\ers. ! 
o. A training lll'Ogtatn for wbo 11lers and retailers. ~tlflmtu.rer.S 

shall pto'Vide tnUning for those who di,sttibute their guns 0. bow to recognize attempts to 
iUep\y pun:hosc fl(tJ3n)lll

1 
haw to recognize mdieia that fil. rearms ItulY be bdng diverted 

(mtentioMIIy or ll1ho<Wioc) £or !otor 4al• "' UUI!If« to tho· lllliiC!:'IlY Qlllidcd. to p-lhomo 
and how to respond to thoso attempts. T~ 8h.al1 also· & bow to tca.O\\ ul.tinta~ 
oonsumem roles of fireann& 58fety including proper, safe · o-rmearm.s. 

d. A monitoring progratn· M · ufactutetB shall n1nnitor their 
downstteam sales to aetemilile whelCllulrulgunS are bein&' tually aold or n:anaferi:ed to those not 
legBlly entitled to purchase or possess handgun& end whflt: ha:ndgUnS are being diverted, 
intentionally ot o1he1Wis.e, for later sale or ttanSfer to tllo not legally entitled to purchase or 
po.- handguns. On an ongo\llg basi£,~ ' ·DlJko this analysis fully a••llahle to 

themonitor(as defined tniDbelo~). '' i. M.anufa.oturerS ~b,al.l'1 \lire Wholesalers to maintain. 
downatr.am .~ .. infotmatlOilo inoluding lh~ seda\!lumb ofllandgmls sold, doles of salo, and 
OU>\OII)OIS· ManufilciUIC'8 will ..,. who lesalcrs to this inlllm:nlllion .,..;!able for ,..;ow 
by the Mamliacturer. its defligliee, and/or the monitor (as . efuled i:a Dl be\o"W), 

· ii. Manufacturers shall. uire whol~alets tom~ reOQrds 
of cra.ces lnltiiitc;d. by the Burea.u of Alcohol, "robac.co, an . F~m:llrS (" A'I'F''), and to report those 
traedS. by serial number. date of tnso~. dl\1e of sale, and o . tow.er, to tM Manufacture:.:. ita 
designee, ~d!or the monitoT (as defined in m below). · · 

· c. An enfoJ"Cement program. . urufaeturers and the JlloDitor (as 
defi:led in 111 below) shall aeate an offcct.i'Ve tne.ans to · e.p.d or, as necessary, discon1Dl.UC'J, 
irresponsiblo downstream distrlb\}t.ar!! or retmll;l's, and · contra.cto.ally provide for these 
romodieG, B:u;ed. on monjlor\Dg, or o!IWr appropdate lup t, miiiiU:flio-• Gball rctraln. -d, 
or diacontitulo distributors who fail to adhero to !.he cri . l!lmabli.sbed pursuant Lo this Code of 
Conduct Ol' who otherwi~e I).Ct ln an iireSpOJl!l.l."bl~ mann :. The SX,LOnitor shall have the power to 

require tho Manufacturers. to ~uspend or tmlninate distrlb tors. ""'4! -\·a:, \4! f" ' ~ ...... --·· 

Ill Self-imposed, indepmdent Monitoring 
Th• ..-ufactw:oR sb3l1 t«aln. at their own Oxp ·' e, an hoMpcn<JeDI external mooitoi, 

under the tenn.s ana conditions set forth below: · · -. . COPY 
-4-
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A. Du.tift! of rhe monitor. The monitor shalt a: 't and ot.bmwise bt or~, 
.including in & proactive ~i compliance wtth this c;o pf conclu.ct ~ the standards and 
prac1ioes established pursuant ro it by the II18Iltlfact'u(er ·its downstream d.iso:ibutom. Tile 

~oua 

P.1f./18 

G1Ailuf.actunn ~hall mab all best e~ to .umal 1M mo ria. ~nnio,g its duties, sba1l Mly 
CQapcrate with the monitor in evayway, and !W.an oontr y require aU dawnstrau:n 
di~utors to do .so as well . 

B. Powen: oftho monitor. The monitor shall vo full ~s to fhe bookS and 
tecords that, in the soleju.dgtnettt ofthe monitor, ·are nece. sary t.o. perform~ requisite tests a.t1d 
audit3. The monitor shill bave th~ tight t.o conduct · iW5 mtd perf<:u:m or commission. 
neoessazy tests or other examinations. The monitor &b31l ve the power to determine wh.at.be:r 
the Manu.&et:u.rcrs are in ot out of complianoe with this de of Conduot. 

I 

C. Repottfus. The independent monitor shall ve a rqHJrting line ~y to tho 
Manufi!Otur"ers' Boarda of Directors. ln addition, in or:der: a&S1llll its indCipCJldsntoe, tl:w mcmitar 
may cotmttt with or provide any \{J.f'On:nllfion obtained my source ro any law enfurcement 
body or rogulator that it ci~etna appropris.te, ~d may do s in confi,dcnce. The monitor shall 
prutDptly report to tbe Att.Drney General of the State ofN w York any vialatione of this Code of 
Conduct and Agreement. 

D. Public reports, Ftoxn time to time, but a.t 1 ast annu.ally, the monitct &ball issue a 
publl~ report evaluating tbeManufa.oturera' oompUanc:.e th. this Code of Conduct and 
Agreement. aefore publicly issuing any such report, the onitor :man p~;t>vide each 
Manufacturer with copies those.portlons of the n:port tha pertain flO that MBZ1\d"acturer .. The 
Manufactwes.r will have 1 S (fifteen) ealendar days to obje t to the l'~blic release of trade secrets 
or oth~ i.:o.ronnation contained Within the report, If the ufacturer and the monitor are unable 
to agre~ oo the oxtent of'trulterla:t to be make pubUe, the . ~ute shall be subn:l.itted to the 
Attorney General ofN6W Y ark State,, who shall make th final del:erm-i:Aation in tho so~d 
exercise.of bis or her discretion. · 

· E. Tenn. The term of the monitor shall be 1 · (te:n) years. Based on internal 
monitoring and co~pliance tysrems that a Manufacturer -:y illStitlrte during this tcnn. a 
Manufa.ctut:er may apply to the Attorney General for reli · from some or all oversight by tha 
t11onitor. Each Manu.fact\u'er may make such an appli9 nonce riurlng the firet five years of the 
letm, and once during the second five years oftllB tetm. anufacturern agree that the Attorney 
General'' deoisioll a.s to su.oh reliefis tl11I'eviewab1e. 

F_ FundiJlg. Mllllufa.ctuterfi shall bear the co· 
fund according to the schedule ann~ed in Appendix B . 
.from tbA( fund upon reviCW" and approval by .the At1on1. 
submits to tho .Attorney General. 

of the: monitor, cnwh contriht1Ung to a 
e monitor shall b~ paid periodica.Uy 

G~er"-'1 ofinv¢icos that the .monitor 

G. Rctentlon of monitor. The Manufac shall ead:tretain the monitor designated 
by the Attorney Qeneyat of the State ofNew York un®r· enns ~1d conditions ama'\'ed. b the . 
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Talking Pt Suggested Changes: 

2nd Bullet Point: Replace 3n1 & 4111 sentences with- "After consulting widely witb legal experts, HUD has 
concluded that a suit would indeed be viable, and one is ready.to be filed. HUD and the rest of the 

Administration, however, would prefer a strong ... " 

51b Bullet Point: Add "RUD" to departments consulted in putting together remedies,· 

That's it. 

N0.981 [;102 
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· Questions and Answers 

I. General Questions About the Litigation 

What is the legal theory of the ca.se? 

N0.981 

Privileged·~ 
'Draft of 12/6/99 

The legal principle behind this case is very simple: the gun industry should be held to the same 
basic liability standards that every other industry in America must observe. There are two 
overriding legal claims here. First, gun mamlfacturers irresponsibly distribute and market their 
products. For example, gun makets know that o_nly 1% of dealers acc~1mt for 50% of the guns 
that are used in crime an.d yet they do absolutely nothing to limit the sale of guns to those 
d-;alers. Some gun manufacturers even explicitly advertise to the criminal market. Gun maker 
Intra-Tee has advertised one of its weapons as an "assault-type" pistol that has "excellent 
resistance to fingerprints." In discussing this ad, Intra-Tee's sales director said, "Hey, it's talked 
about, if s read about, the media write about it. That generates more sales for me. It might sound 

cold and cruel, but I'm sales oriented." 

Second, gun manufactu:rers have failed to put basic safety devices on their guns that would help 
prevent approximately 1300 accidental gun deaths that occur each year. Technology to make 
guns safer has been around since the late 1800s and the General Accounting Office says that 
these basic safety devices would have stopped all accidental shootings by children 0 to 6 years 
old~ If aspirin is sold only in child-safe bottles, why shouldn't the gun indl.lstry make guns child­
safe when technology to do this has been around for over 100 years? Child safety and other 
safety devices would save thousand~ upon thousands of lives- b'l~t the g\.m industry has failed to 

live up to this most basic obligation. · · 

lsn,t this an untested, novel th~ory? 

No, these theories are sotmd and have been tested. Twenty-eight cities and coUn.ties across th<? 
country as well as the NAACP have filed suits making these same claims over the past year. 
Moreover, earlier this year. a federal district court judge ruled in favor of the negligent 
distribution theory and against the gun industry. Just last month, a Georgia court upheld the 
Atlanta city suit, finding that it could go forward. And again last week, an 11linois court ruled in 

favor of several families who have sued the gun industry. 

[;103 

It is important to understand that these theorie:> ofliability apply to every industry inpJJ~;w:IJ~~..-... 
The law simply sa: s that when ou know our roduct rna be misused b eo le u 
s§!ifufU yoJ.ILhack on the problem. Your responsibility as a good corporate citiz 
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reasonable measures to redll.ce the chances that your product will be misused. This happens all 
tlie tlme. 

One simple example is spray pamt. We all know that graffiti is a problem. So paint companies 
do the responsible thing - they require any retailer that sells their products in areas where graffiti 
is a problem to lock them up and not sell them to kids. If dealers dontt agree to these basic 
measures they don't get to sell spray paint. But gun makers- who sell deadly weapons- only 
care about the prices their retailers chru:ge. Even when they know from law enforcement that a 
retailer repeatedly sells to criminals they let that retailer sell more guns. You don't even have to 
have a store and keep guns under lock and key like spray paint- gun makers will let you sell 
their guns out of the trunk of your car. 

Similarly, product manufacturers in all sorts of industries (from makets of cigarette lighters to 
aspirin bottles to garage door openers) have been req~lired to make their products safer by 
including reasonable design features, Why should gun manufacturers be treated different? 

But haven't the city suits already failed, for example in Cincinnati? 

No, there have been two decisions on motions to dismiss among the 28 lawsuits filed by cities 
and counties, and, so far, the cities are batting .500. The gun industry won the first round in 
Cincinnati but it lost in Atlanta. Moreover, the Cincinnati case is on appeal. And the same legal 
theories that are being used in these suits have also been upheld in New York and California 

Remember as well that it will take only one case to get beyond the motion to dismiss' stage 
before we will begin to see some discovery in these cas~s. My guess is that the landscape will 
become much more difficult for the gtut manufacturers once we leam what they have been up to 
- as happened in the tobacco litigation. 

Isn't this really regulation through litigation? 

Absolutely not. TI1e courts provide a forwn to hold bad actors responsible for their actions and 
keep them from repeating their offenses. That is all these suits ask. Other 1nanufacturers have to 
live by the same laws. Take All Terrain Vehicle·s. Several companies that sell A TV s have 
entered into a Consent Decree - approved by a court -to limit sales of more powerful ATV s to 
adults. The Consent Decree also requires ATV manufacturers to monitor their retailers to be sure 
that these basic rules are followed. It is this basic monitoring ftmction- making sure retailers act · 
responsibly -that gun makers utterly fail to do. 

Don't forget, this lawsuit is only one of many ways in which the Administration is addressing the 
epidemic of gun violence. T.b.e Administration has pushed for sensible legislative cor.:n:-tr_o_ls_o_n;;......_......__ 
guns and passed the Brady Bill, among other accomplishmenls. Recently, ~owever, copy 
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has simply failed to ad.dress this important issue. I expect the Administration will continue to 
push for new legislation and aggressively, enforce the laws we have on the books. 

How many Public Housing Authorities are party? 

Housing Authorities from all across this 11ation suppm1 tlus suit against the gun industry. The 
suit that will be filed is a class action on behalf ofevel'y housi11g authority in the U.S.- 3,191 of 
them. As is usual in a class action, only a handful of the public housh1g authorities will have 
their names on the Complaint, but they will represent their brethren from across the nation. 

What is HUD's role; Justice's role? 

HUD:s statutory mission ofp1·oviding safe and de.cent housing to th~ Nation's neediest citizens 
has lead HUD to play two roles here. First, we have facilitated the public housing authorities in 
their efforts to organize against giln violence and work through this litigation. 1bis includes 
providing expert assistance to the housing authoi"ities h1looking at their legal and other options. 
Second, HUD is the receiver for a small number of troubled housing authorities. These housing 
authorities will support the law suit~ . 

TI1e Department of Justice does not have a role in this action. The housing authorities are not 
part ofthe Federal Government, and they hire their own private counsel just like any other non­
federal entity. 

Is the lawsuit being brought by HUD or the Housing Authorities? 

This suit 'llw'ill be a Class action on behalf of all H01.1sing Al1thorities, including those controlled by 
HUD. Although HUD, the federal agency is not suing, it has worked closely with Housing 
Authorities to develop this suit and HUD's Housing Authorities will be part of the nationwide 
class action. 

Note: The Housirig Authorities controlled by HUD are New Orleans, East St. Louis, Camden, 
and a few other smaller rural Authorities. 

How much bas/will the Federal Government/I:lU'D spend? 

This suit is not being brought by the federal government, f1:1.1d the federal govemment will not be 
paying for the litigation. Pursuant to its statutory mission, 1-IDD will CO!J.tinue to provide 
technical assistance to the public housing aL~thorities on this and a range of other efforts to 
combat gun violence and injuries. To date, HOD's expenditures on this issue have been very 
small and consist almost entirely of the time spent by staff. 

COPY 
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It is important to remember that the federal government has-an important mission and investment 
at stake. Each year, HUD provides billions of dollars for the operation of the housing authorities, 
much of which goes to security needs generated by guns. TI1ese grants are a huge investment 
that is being siphoned away from other critical areas -- making physical improvements and 
needed repairs to public housin.g. Indeed, public housing in this country already labors under a 
shortfall of about $20 billion in needed repairs and infrastmcture improvements (Conflml]. We 
would be ignoring our duties to make sure that the Federal Government's investment in public 
housing is protected if we didn1t take the time and effort to explore ever,Y avenue to reduce gun 
violence in public housing. 

How much of the amount PHAs spend for seeurity ht attributable to gun violence? How do 
you know? 

Serious crime in housing authorities almost always involves guns. It is therefore not surprising 
that a large proportion of the money spent by public housing authorities on security is 
attributable to the epidemic of guns. 

Of course, this is a question that ultimately will get fought out in the courts. 

What remedies does the lawsuit seek? Money? Changes in gun manufacture? 

The public housing authorities seek1 flrst, to have the gun industry behave responsibly in the way 
they market and advertise their prod'l.l.Ct and second, to make their products safer. Of course, the 
Housing Authorities have suffered yery significant monetary damages resulting from the 
industry's misconduct and will make claims for these, but the increased safety of residents that 
can result from better industry practices is the primary goal. In more concrete terms, . 
manufacturers should be required, among other duties, to monitor their retailers and cutwoffthe 
ones that consistently supply the criminal m?-J:ket. A mere 1% of gun retailers sell 50% of the 
guns used in crime. Just getting rid. of the 1% of bad apples wm.1ld dramatically reduce the 
number of guns in the hands of criminals. They should also limit the kind of retailer who can 
receive their product to ones ·that actually have retail establishments. Store owners will comply 
with the law because they have an investment to lose if they break it. The guy selling guns out of 
his trunk may have nothing to lose when he sells to criminals. 

Second, guns should be made with safety devices. Guns can easily be made with combination or 
other locks to ensure that only the rightful owner can use the gun. Guns should also have child. 
safety devices- much like any medicit1e bottle does- so that young children don't accidentally 
shoot themselves or others. And there should be warnings and safeties so that people won't 
accidentally shoot someone because they don't know a bullet is in the gun. 

Third, gun makers should take responsibility for the huge human and economic loss s that their 
products inflict in public housing. In just 100 ·of the. larger housing authorities mor~ f€0 p y 
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people are murdered each year. And there are many more shootings and injuries that take place 
every day in public housing across the nati011. Just last tnonth, not far from here in East Capitol 
Dwellings, grandmother Helen Foster-El was struck down by a stray bullet while she tried to 
usher neighborhood children to safety from a gun fight. Two year-old children in public housing 
are learning how to yell "Hit the deck!, and dive to the floor when. the shooting starts in their 
neighborhood. And we must spend billions of dollars to try to combat this awful toll on some of · 
the most vulnerable members of our society. The gun industry's marketing and selling to the 
criminal market bears some responsibility for tlus. 

Wby do you want to enter into discussions with the gun industry before fi.ling suit? 

As you know this. Administl'ation had some fruitf~ll discussions with the industry last year. It is 
our view that sitting down at the negotiating table may help the industry see the need to change 
its behavior. I believe we should negotiate first before taking the issue to the courts. 

Does the Government target manufacturers or dealers or both? 

The lawsuit will hold manufacturers liable for their 11egligent and harmful conduct. They could 
take reasonable measures to. control the marketing, distrib1Jtion and design of their products to 
make all of us safer, but they have failed to do so. That failure is the problem here. Marketing 
·and selling guns to criminals is wrong. Making guns without safety devices is wrong. 
Manufacturers have control over these practicest but they fail to exercise that control in a 
responsible way. TJtat is why liability ultimately rests with tl1e manufacturers. 

Isn't it fundamentally unfair for the Federal Government to weigb in on behalf of one 
party in a private lawsuit? 

No. In fact this happens all the time. For example, the Department of Justice fi.Ies numerous 
briefs inprivate.lawsuits before the S\l.preme Court to expres~ the Government's position on the 
issues in the suit. Plus, HUD has a mandate to aid Housing Authorities in solving the problems 
they face. This action should help Housing Authorities redt~ce gtln violence in their projects­
we think that is a good thing and our Mission says we should help. 

Who is representing you in this suit? How were the lawyers selected? How are they being 
paid? 

The lawyers have not yet been. selected, and it will be up to the Housing Authorities to choose 
counsel. Presumably the Housing Authorities will have the option of retaining COWlsel on a 
contingent fee basis, as has been done by the cities and cou.nties that have filed suit. 

In August, the HUD General Counsel repeatedly testified tbnt HUD had no pla s to bring a 
lawsuit. This must obviously be false. C Q py 
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HUD' s General Counsel was absolutely right HUD is not bringing suit. Public Housing 
Authorities from all around the nation are bringing suit because they face tremendous costs from 
the epidemic of gun violence. What we have done is help Housing Authorities take this step-

a.nd that is exactly what three Hill) employees told Congress. 

We have 20,000 gun eontrollaws already on the books- isn't the right answer to solving 

the problems of guns simply to enforce the laws we already have? 

Strong enforcement of our gun laws i.s a cr1tical component of addressing the problem of g\lll 
violence and this Administration has worked hard to punish those who break existing laws. For 
example, the President fought for and got 100,000 new police officers to protect our streets. 

These efforts are working. The FBr s latest Uniform Crime Report shows a 7% drop in 
homicides in 1998, accounted for almost entirely by a decrease in killings by guns. Experts 
suggest that this drop is due to O\lT efforts to place reasonable controls on the availability of guns~ 
increased efforts to trace guns used in crime by ATF, and tighter federal restrictions on gun 

purchases by the Brady law. · 

The problem of gun violence is so difficult, however, that everyone must do their part before we 
will be able to master it. The gun industry has not yet met its responsibilities and that is why we 

need to sit down with them a:t the negotiatio11 table. 

(Note: the number of gun control laws bandied about by pro-gun activists is apocryphaL) 

If 1% of the gun deals account for SO% of the guns going to criminala, why doesn't the 

Administration simply close down that 1 %'? 

The Administration is working to close down gun dealers who break the law. While that process 
is ongoing, it does not absolve the gun mamrl'actl.liers from meeting their responsibilities to 

distribute their product in a safe manner. 

First it wa.s tobacco, now it is guns- what's next? Alcohol? Antomobiles? Chewing gu.m? 

Unlike the gun industry. other industries such as automobile :manufacturers have taken n\Ullerous 
steps to make sure that their products are reasonably safe and that they are distributed and 
marketed safely. TI1e gun industry has not behaved responsibly and it does not deserve a pass 

but instead should be held acco'\.mtable for its actions. 

Isn't the real effort bere simply to put the gun manufacturers out of bnsiness? Won't that 
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This is a classic red herring. The legitimate demand for guns, i11cludin.g the needs of the police 
and military, will always s1.1pport a gun industry. The real questiort is whether that industry 
should be able to duck its responsibilities to desig11, distribute and market its products in a 
reasonably safe fashion. 

It is worth noting that several of the .iunk gun manufacturers have openly stated their intent to use 
bankiuptcy as a shield to· avoid paying for any of their misconduct alld to restart new companies 
once the litigation is over. So far, the courts have seen through this and not allowed them to get 
off scot-free. · 

II. Gun Industry's Culpability 

'Vhat about the second amendment? Doe~n·t tbis lawsuit infringe Americans; basic 
constitutional rights to bear fll'earms? 

This silit is not about the Second Amendment. This is about the negligent and harmful 
marketing and distribution of guns and the failure of the industry to incorporate basic safety 
devices into their products. No matter bow you view the right to bear arms under the Second 
Amendment it plainly does not give gunniakers the right to ignore their basic responsibilities as 
corporate citizens. These companies know about the huge illegal trade in guns, but refuse to take 
simple actions to monitor how their guns are sold. In fact, they do just the opposite -they 
purposely bury their heads in the sand to avoid liability. Dr. David Stewart, a professor of 
Marketing at the University of Southern California, has analyzed the gun industry's practices and 
noted that they don't even do basic product sales tracking that is simply good. business practice in 
other industries. He concludes that this "indicates either extraordinary managerial malfeasance 
with respect to shareholders or a marketing decision to sacrifice carefulness for increased · 
revenues or market share even when some of these revenues or sales may be obtained from 
potentially identifiable ·abusers and misusers.'' 

[Note: Second Amendment states, '.'A well regulated Militia, being necessary to the security of a 
free State, the right of the people to keep and bear Arms, shaU not be tnfringed!'] 

' ' 

Do you really think that going after the gun industry will reduce crime in public housing? 
Don't you have to :dop the criminals? 

It's not just criminals that we deal with every day. It's criminals with arsenals of guns including 
semi -automatic weapons that give th~m more firepower than the cops on the beat. ·Look at the 
behavior of the gun industry after the assault weapons bat1 was passed. As part of the Violent 
Crime Control and Law Enforcement Act of 1994 the manufacture of many guns including the 
TEC-9 was barined, Did the industry honor this Act of Congress? No. Gunmaker I"F,_-...:;..::;.ec;;;..... __ _ 
made some tiny cosmetic changes to the TEC-9, renamed it the TEC-DC9 and kept ght on 
selling it to the criminal market. Not only that, they advertise that gu.n directly to cr•'1 ~(l·• 
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Their ads have said the gun provides "excellent resistance tO fingerprints." Who cares if their 
fingerprint gets on their gun? Criminals- no law abidipg citizen cates. But this is what we're 
up against- an industry that sells to the criminal market without regard for the 600,000 gun 
crimes committed in this Nation each year. There is no doubt in my mind, changing the 
availability of these weapons to criminals will have a dramatic effect- making it much easier for 

the cops to do their jobs. · 

Ill. BUD's role 

What's the statutory authority for HUD's in"olvemcnt in tb.is issue? 

Part ofHUD's core mission- part of the Department's enabling legislation- is to "encourage the 
solution of problems ofhousing [and} urban development ... through State, county, town, 

. village or other local and private action, .. ," That is exactly what we have done here. Plus, the 
United States Housing Act of~ 93 7 requires that one indicator by which I-IUD judges the 
performance of Housing Authorities is the extent to which each authority ''implements effective 
screening and eviction policies and other anticrime strategies." 

Today' s action is just one part of an overall strategy to address the problem of crime and 
violence in our Nation's public housing. Other parts of this strategy include: 

• We go after some of the root causes ofcrhne through our Public Housing Drug 

Elimination Grant program. 
• We have a gtm buy back program that will be the largest effort of its kind. 
• We have adopted a zero tolerance ''One Strike and You're Out" policy in public housing. 
• We work cooperatively with local law enforcement through our Operation Safe Home 

\ 

program. 
• We have worked with the Centers for Disease Control to develop a Youth Violence 

Prevention Program. 
• We have sponsored a Gang Abatement Conference and Healing Neighborhoods 

Conference 
• We itnprove the lay out of grmmds and buildings to deter crime through the Crime 

Prevention Through Environmentai Design program. 
• We have a Peacemaker Corps Initiative to help reduce violence among teenagers. 
• We also provide training and assistance for violence and·delinquencytbrough our Safe 

· Futures initi~:~.tive. 

I could go on and on - the point is that we are deeply engaged in trying to stem the tide of 
violence in public ho~1sing becal1Se it is part of Ol\I core mandate and is necessary to give 
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You say that this was instigated by the Housing Authorities, but isn 1t this really 
your brainchild? And didn't HUD take the lead in pulling this together? 

N0.981 

This isan idea that has many parents. We have all seen the awful tragedies. In April of last year, 
five year old Taquan Mikell was walking home with his mother in the Few Gardens public 
housing complex. in Durham, North Carolina when a stray bullet from a gunfight shattered his 
spine. We' don't know if he '11 ever walk: again. In May ofl~t year a New Orleans mother of 
seven, Melissa Stone, was abducted at gunpoint, raped, shot and left to die in an apartment in the 
Desire Public Housirig development. In October of last year, 4 year old .lavina Hohnes of 
Frederick Douglass Dwellings was killed when her 8 year old brother found a loaded shotgun in 
their home and accidentally shot her. And just this past sumrimr - not far from here in East 
Capitol Dwellings- grandmother Helen Foster-El was shot and killed by the crossfire as she 
tried to usher neighborhood children to safety. Tragedies like this occur every day and the gun 
industry needs to reform its ways to help make all of us safer. 

I'll tell you- I wish that I could take all the credit for this idea because it is a good one. But 
I-IUD, Housing Authorities and concerned citizens across this Nation have all seen the violence 
and read about the city lawsuits filed by New Orleans and 27 others. All of us have recognized 
the need to change the bad actions of the gUn industry and we have come together with our 
Housing Authorities to say that it is time to act. 

What is a Public Housin.g Authority and what is its relations hi~ to HUD? 

Public I!ousing Authorities are State and Local creations that build and maintain public housing 
and act as landlords for public housing in their area. HUD provides a significant amount of the. 
funding for these Authorities and works closely with them to help ensure that they provide safe, 
decent and affordable housing for their residents. For example, as part ofHUD's Management 
Reform Plan, the Department now has a Real Estate Assessment Center that inspects the housing 
of every Housing Authority in the Nation each year. These comprehensive inspections- which 
were not perfonned under any previous Administration- identify any maintenance or repair 
problems that might require closer regulatory scrutilw by the Departm.ettt. Then, HUD works 
intensively with below par Housi11g Authorities to make sure that they improve the quality of 
Housing to their residents. And, if necessary, HUD can take action against Housing Authorities 
that cannot or will not live up to their responsibilities to provide safe, decent and affordable 
housing. 

IV, Gun violence in public housing 

Why is HUD interested in the issue of guns i.n pubJic housing? 

Three primary reasons: COPY 
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• Statutory responsibility- Stemming violence is a central part of HOD's and housing authorities' 
responsibility to provide "decent, safe and sanitary" housing as called for by the United States 
Housing Act of 1937. 

• Cost to government -- Congress appropriates billions of dollars fcir public housing - and 
expects HUD to ensure that the funds are spent effectively, and in ways that fulfill HUD's 
Congressional mandates. The possession and use of guns in and around public housing is 
imposing significant additional costs on public housing authorities - costs that are limiting 
HUD's ability to ensure safe and decent hm.tsing for public housing residents. 

111 Risk to children - A very high percentage ofpublic housing residents are children ~ an 
average of60% nation-wide. For example, at Robert Taylor Homes in Chicago it's 67%. 
That means that kids in public housing are especially at risk of exposure to guns and gun 
violence. 

What's the scope an.d scale of gun violence in public housing? 

Each year there are thousands of incidents of g'liD violence in and around public housing projects. 
From 1994 to 1997 lhere were 500 murders in just the 1 00 largest public housing authorities, 
many involving guns. 

Some examples: 177 murders in Washington DC public housing from 1995 to 1997 - one 
murder for every 61 public housing units; 185 murders in New Orleans public housing from 
1994- 1997 ;_one murder for every 70 homes. 454 murders in New York City public housing 

. from 1994 to 1997. Almost 70% of all murders nationwide are committed with guns. 

But this is about more ·than statistics, It's about the climate of fear that prevails in many of our 
public housing projects - fear of assault, or of being caught in deadly crossfire. Barely a week 
goes by without a news story .somewhere in America of innocent victims -often children- being 
hit by a stray bullet: Taquan Mikell - hit by a stray bullet walking home from dinner with his 
mother in Durham NC; Grade school principal Patrick Daly- caught in crossfire and shot to 
death while looking for a missing pupil in Brooklyn NY. Four:-yeai old lavina Holmes -killed 
when her eight-year old bro'ther found a loaded shotgun inside their apartment and began 
shooting. 

How many gun-related crimes occur in public housing? Do you h}\Ve figures for all 3,200 
· authorities, as well as for the top 100? 

Reporting of crimes involving guos h1 public housing varies considerably -- some housin_g agencies 
keep close track of such incidents; others do not. HOD monitors drug and violence in I ~blic housing 
through the Drug Elimination Grant program as mandated by Congress. . C Q py 
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Housing authorities such as Washington, DCt Roanoke, VA, Charlotte, NC, Durham, NC, and 
Rockford, IL, report that : -

• About one-quarter of all offenses involve guns. 

• Reports of shots being fired are one of the most frequent calls for service to the police and 
their management offices. 

• Shooting in the developments is a major problem. In Durham, NC, for example, shooting 
was the highest concern reported by residents, closely followed by drugs and drug sales. 

• Arrests for discharging a firearm make up about 10 percent of th.e number of calls received 
by the police. 

How much of this is youth violence? 18-20 year olds commit 23% of all gun murders. Is 
this the case in public housing as well? · 

We don't have a specific breakout of gWI violence by age. BL:1t we suspect that it equals and · 
most likely exceeds the nat.ional rate, given the high number of children in public housing. 

What's the cost to HUD of gun violence? What percentage ofHUD funds is u.sed on crime 
p.revention? 

The co~ts to HUD derive from two sources, running into the billions of dollars. 

Each year I-IUD awards about $3 billion in grants to public housing. Many Housing Authorities 
are forced to spend huge portions of these funds on security, much of it gun related -funds that 
would otherwise go for badly needed maintenru.tce or repairs. Chicago, for example, spent 38% 
of its Comprehensive Grant funds-- $43 million-- on sec:udty. Thafs not unusual for the larger 
housing authorities around the country. 

A concentrated source of funding to combat violence in public hm.lsing is the Drug Elimination. 
Grant program. We spend about $250 million a year, $1.7 billion since 1990. Almost half of · 
these funds are being used for security, law enforcement, investigators and tenant patrols -again, 
much 9fit gun related. 

The funds spent on security reduce the funds available to carry out other functions. For example, 
there is a backlog of $20 billion in unaddressed modernization needs in public housing. 
Removing the more inunediate need for heavy sec\.uity would allow ho\.lsing authorities to direct 
more funds to these unmet needs. 

COPY 
11 

[;113 



12/05/99 14:53 HUD OFFICE OF THE SEC ~ 94555542 
N0.981 

How does crime in public housing compare to crhne elsewhere? Is it higher, lower, or 
about the sa~e? Has crime/gun violence come down in public housing at the same rate as 

in general population? 

It's very hard to generalize~ Most of the 3,200 pllblic housing authorities are quite safe. Many, 
especially the smaller authorities, are crime free. Others, especially those in our larger cities~ 
reflect the crime patterns of their surrounding commuillties- and crime rates are too high. 

But in 'Virtually every case where we have comparative data, we're seeing declines in crime rates 
'that mirror the overall decline in crime rates. That's a result ofthe booming eco11omy, 
community policing, and the effectiveness of our own crime prevention efforts in public housing. 

What is HUD's record of success with previous policies and procedures regarding guns in 

public housing? · 

Many specific gtUl policies are the responsibility oflocal public housing agencies. But HOD bas set 
out broad guidelines ill tlle Lease and Grievance regulations (24 CFR 960-966) which requires 
housing agencies to adopt lease language stating that those engaged in serious criminal activities, 
drug-related criminal activities and activities which infringe on the rights on. other residents to the 
peaceful enjoyment of their premises shall be evicted from their tmits following due-process 

proceedings. 

·some agencies, ,such as San Francisco, have modified their leases and de'Veloped policies to 
specifically restrict the open display or carrying ofwea:pons on their properties·. These authorities 
report reductions in fueann violence as a result of these policies. 

Besides this lawsuit, what other initiatives are underway in public housing to curb gun 

violence? 

Sincd took off'tce, I have made safety on.e of my main priorities in public housing. We've made 

extraordinary progress through several initiatives: · 

One Strike You're Out- allows housing authorities to deny occupancy to evict residents if 
involved in alcohol abuse and illegal drug-related activities, including gun-related violence. 

Drug Elimination Grants and Technical Assistance- provides. funds· and technical assistance to 

local housing authorities to combat dntgs and related g;un violence. 
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Operation Safe Home- a joint initiative of the HUD Inspector General, Department of Justice 
and Treasury- fi.rst-time ever unified approach to address violent and drug-related crime in 

public housing. 

Youth Violence Prevention- joined with Centers for Disease Control to train housing authorities 
in dealing with growing problem of youth violence, especially gun violence. 

Crime Prevention Through Environmental Design- aimed at creating safe havens in public 

housing through safe design. 

Peacemaker Corps - j\.\St Ell.1llO\utced joint initiative with the Friends of the United Nation, aimed 
at fostering racial tolerance among high school students, and positive alternatives to violence. 

Safe futures- joint venture with DOJ to prevent violence and juvenile delinquency in public 

housing. 

As a result of these programs, crime in public ho\\sing is down significantly and communities a're 
much safer than they have ever been. But 1.1ntil demand for illegal drugs comes down, public houSing 
will continue to see unacceptable levels of drug dealing -- and the violence and threats that 
accompany such activity. That's why this lawsuit is so important 

Are guns specifically covered under BUD's "One Strike ancl You're Out'' policy? 

No. B1.it the One Strike and You're Out policy does allow local Housing Authorities to restrict 
eligibility for occupancy to applicants who do not have criminal histories. Weapons violations are 
among the offenses that can be used as the basis for restricting eligibility. Similarly, weapons offenses 
can be the basis for terminating the lease under th.e One Strike provisions and the Lease and Grievance 

Regulations in 24 CFR 960-966. 

Aren't you filing this suit to mask the failure of these programs to stem gun violence? 

No. In fact, these programs have been very successful. This suit is about finishing the job. But 
unless we do something about the quick and easy availability of guns, law enforcement 
authorities are going to be stymied, and the availability of funds to finish the job. 

V. Other Administration initiatiws/legislation 

What has the Administration done !lO far to curb gun violence'? 
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that pu.t in place a five day waiting period. to allow law enforcement agencies to re ew the 
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since the President's enactment, the Brady Law has denied guns to more than 470,000 felons; 
fugitives and stalkers. Also, '!he historic 1994 Crime Bill banned 19 of the deadliest assault 
weapons and their copies, keeping a.ssa1.1lt weapons off our streets. And, it is important to 
remember that The President kept his corrunitrnent to put an additional police on America's 
streets: ahead of schedule and under budget. Other initiatives include: 

• banning juvenile possession of handguns; 
• enforcing zero toleratlce for guns and schools; and, 
• combating illegal gw.1 trafficking by tracking more crime guns to'their source. 

As a result. it should come as no smprise that the rate of violent crime is at its lowest 
level since 1973 --violent crime rate fell 7 percent in 1997 and 21 percent since 1993. The 
murder ~te is down more than 25 percent since 1993, its lowest point in 30 years. 

What do you think of Vice President Gore's proposal for requiring gun purchasers to pass 
a safety test and apply for a gun license? 

The Vice-President has been an energetic and thoughtful advocate for finding solutions to gun 
violence, and I support his recent proposals. We should also r~member that the Vice President 
and this Administration have been fighting· hard on this issue for many years. Last April, the 
President proposed common sense gun legislatimi to help keep guns outofthe hands of criminals 

· and children-- especially by closing the gun show loophole. He has repeatedly urged the 
Congress to pass these measures as part of the juvenile crime legislation and it is a shame that 
Congress did not act on it 

Overall, the Vice President has put forward a strong anti-crime plan. It builds on the many 
successful proposals put forward by the Clinton/Gore Administration' over the last 7·years. The 
Vice President's plan also puts forth a number of bold new ideas, including new proposals on 
guns and gang, that will take the next steps to keep crime coming down into the 21st Century. 
The Vice President1s plan contains many good initiatives,· and I support his efforts as he begins to 
make his case to the American public for his new anti-crime agenda. 

What do you think of Bill Bradley's gun control proposals? 

Like Vice-President Gore1 Senator Bradley bas recognized the seriousness of the problem of gun 
violence and proposed effective measures for addressing the problem. I support both of these 
leaders, efforts. · 
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What are the Administration's current gun control proposals? · . 

Tbe President cball~ Congress to pass· legislation !'mtrestricts youfu ru:cess to 1 € Q PY I 
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• pennanently bans all violent juveniles from buying guns; 
• 'raises the age of the youth handgun ban from 18 to 21 years of age; 
• bans semiautomatic assault riffles; 
• holds adults responsible for child access to guns; 
• requires gun dealers to provide child safety locks with guns; and, 
• increases penalties for transferring handguns to juveniles. 

The President has also called on the Congress to require Brady background 
checks at all gun shows and flea markets; limit handgun sales to one per month per individual; 
require federal gun dealers to report to the A IF the manufacturer, model and serial number of all 
used guns sold; and, increase the penalties for illegal gun trafficking. 

So far this tem1, however, Congress has abdicated its responsibilities and failed to pass any 
legislation to meet the challenges of g~m violence. 

What evidence is there that these initiatives nre world.ng? 

This past week, the President released findings showing that the Brady Law has blocked over 
470,000 iUegal gun sales since taking effect in 1994 .. Two-thirds ofthese potential purchasers 
had a previous felony conviction or current felony indictment. 

During May~ the FBI released preliminary figures for 1998 showing a 7% drop in violent and 
property crimes. These figures indicate a decline in serious crime for seven years in a row. 

Gun related crime is down 25 percent since 1993, and the rate of violent crime is at its lowest 
level since 1973 --violent crime rate fell 7 percent in 1997.and 21 percent since 1993. The 
murder rate is down more than 25 percent since 1993, its lowest point in 30 years. 
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Background for GunMeeting 
December 2, 1999 

Brief summary of proposed executive order on firearms procure~ents 

The President would issue an executive order that: (1) directs the Attorney General and the 
Secretary of the Treasury to cre~te a code of conduct for federal firearms contractors within a 
specified timeframe; and (2) directs the Federal Acquisition Regulations (FAR) Council to 
propose regulations barring federal law enforcement agencies from CO:J;ltracting with any firearms 
manufacturer that does not agree to comply with the code of conduct. 

While the specifics of the code of conduct should not be included in the text of the executive 
order, we must establish a short purpose statement for the code that establishes a statutory link to 
the FAR Council's authority to promulgate the regulations. 

IT. Analysis of President's authority to issue executive order 

OLC generally determined that the President does not h_ave the authority to issue an executive 
order directly barring the procurement of firearms from manufacturers that do not comply with 
our proposed code of conduct. However, OLC believes that he may have the authority to issue 
an executive order directing the FAR Council to propose regulations to that same end. It should 
also be noted that, while the President may direct the FAR Council to propose regulations, he 
does not have the authority to determine the outcome oftherulemaking. 

The Federal Acquisition Regulations, which are enforced by the FAR Council, provide that a 
contractor may be debarred for various reasons or "any other cause of so serious or compelling a 
nature that it affects the present responsibility of a Government contractor or subcontractor." 
Also, several statutes require agencies to do business with "responsible sources," which are 
defined as any prospective contractor who "has a record of integrity and business ethics." 

In order to secure the statutory authority for the FAR Council to promulgate these regulations, 
we must make the case that firearms manufacturers that do not comply with our code of conduct 
do not have "integrity and business ethics." There is no statutory definition of this term, though 
a recent ~xecutive order on child labor, _and regulations proposed by the FAR Council completely 
independent from the order, have deemed that "integrity and business ethics" would be breached 
where there was a violation oflaw. Our proposed executive order would require an even broader 
interpretation of "integrity or business ethics" since it would debar contractors for eng~p~-·£lA~o·ft-----, 
busin. ess practices that are otherwise wholly legal but that result in or facilitate gun-rela eh~py 
crimes, deaths, or injuries. We are working with Treasury to develop a factual basis to ~ 
this interpretation. 
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and his advisors, or between such advisors [a)(S) of the PRA] 
P6 Release would constitute a clearly unwarranted invasion of · 

personal privacy [(a)(6) of the PRA] 

C. Closed in accordance with-restrictions contained in donor's deed 
of gift. 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). . 

RR. Document will be reviewed upon request. 

Freedom of Information Act- [5 U.S.C. 552(b)] 

b(l) National security classified information [(b)(l) of the FOIA] 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA] 
b(3) Release would violate a Federal statute [(b)(3) of the FOIA] 
b(4) Release would disclose trade secrets or confidenti~~iai!Milll..----, 

information [(b)(4) of the FOIA] 

b(6) Release would constitute a clearly unwarranted ir lv:to Q·py 
· personal privacy [(b)(6) of the FOIA] . 
b(7) Release would disclose information compiled for I w ore en 

purposes [(b)(7) of the FOIA] 
b(S) Release would disclose.information concerning the regulation of 

fmancial institutions [(b)(S) of the FOIA]. 
b(9) Release would disclose geological or geophysical information 

concerning wells [(b)(9) of the FOIA] 
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Whereas the undersigned manufacturers of firearms recognize the tragedy caused by the 
intentional and accidental misuse of guns; 

Whereas the undersigned manufacturers herein commit to actions intended to combat the 
illegal purchase, possession, and use of firearms, 

Whereas the undersigned manufacturers herein commit to actions intended to make their 
firearms as safe as reasonably possible for their law-abiding owners, their families, friends and 
innocent fellow citizens: 

THEREFORE, in consideration ofthe Attorney General ofthe State ofNew York's 
instant forbearance from initiating litigation against the undersigned and the suspension of 
litigation by signators representing plaintiff cities and counties and other consideration described 
below, the undersigned agree to the following Code of Conduct ("Code"). 

L Public Safety Campaign 

Manufacturers shall fund a public service campaign to inform the public ofthe risks of 
guns in the home to the family and the community and the need to safely store guns. 
Manufacturers shall provide two hundred fifty million dollars ($250 million) to the National 
Crime Prevention Council [or other organization], which shall implement the campaign. 

II Design 

A. Manufacturers shall not engage in any conduct that directly or indirectly causes guns 
to be manufactured, sold, distributed,· marketed or promoted in a manner that facilitates, 
encourages, or rri.akes it more likely that guns will be used in or for criminal activity. 
Manufacturers shall not design guns to make them appealing to criminals, or promote firearm 
features attractive to juveniles or criminals. Manufacturers will not produce weapons with 
design features that (either" individually or when combined) unreasonably facilitate criminal uses, 
even if a substantial lawful demand for such features exists. 

1. Elements making firearms attractive to the criminal, and, particularly, the 
juvenile criminal market. It is not responsible, and it is forbidden by this Code, to make design 
or engineering decisions that produce guns that appeal particularly to criminals or to juveniles. 
No single criterion fully defines what in a firearm appeals to criminals. Current indicia include~ 
but are not limited to, low performance standards and inferior materials or componeu pa.n.,-; u:5 .. 

calibers, high power, or large capacity magazines, or a combination thereof c 0 py 
DETERMINED TO BE A if 
ADMINISTRATIVE M,,KING 
INITII)LS:~DATE: b~ 
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a. Manufacturers will track different models of their firearms to determine whether 
any are used illegally in disproportionate numbers (as reflected in trace requests initiated by the 
federal Bureau of Alcohol, Tobacco, and Firearms ("ATF")), and will promptly take necessary 
design, engineering or manufacturing steps to eliminate the features that make any such models 
appealing to criminals. Remedial measures may include discontinuing a model. Manufacturers 
shall be prohibited from increasing production in anticipation of a model being discontinued and 
from publicizing that a model is being discontinued. 

b. At a minimum, manufacturers shall not make firearms that fail to meet the 
standards promulgated by the New York State Police and set forth in 9 NYCRR. §§482.5-
482.6. Manufacturers of domestic firearms shall conform to the standards made applicable to 
imported firearms pursuant to 18 USC§ 925. 

c. Manufacturers shall not sell packages of parts that, with the addition of a limited 
number of other parts, can easily be assembled into a firearm. 

· 2. Features that facilitate criminal activity. It is not responsible, and it is forbidden 
by this Code, to include features in a gun that facilitate criminal activity or. make criminals more 
difficult to apprehend and prosecute. These features may change as technology advances. 
However, as of June l, 2060 .at a minimum each gun shall not be made or sold with: 

a. Fingerprint resistance, that is, with coatings or materials that make it more 
difficult to obtain fingerprint .evidence from the firearm, or with advertising or promotional 
material that may reasonably be interpreted to suggest or state that it is difficult to obtain 
fingerprint evidence from a firearm; 

b. Easily obliterated serial numbers, that is, any serial number engraved in a 
firearm that is susceptible to being defaced or eradicated. To prevent defacement or eradication 
of serial numbers, at a minimum the serial number on each gun shall be placed in a location and 
with sufficient strength so that it is not susceptible to defacement. Additionally, the serial 
number shall be located on the interior of the handgun; or on the exterior of the gun in a way that 
is not visible to the unaided eye, but is visible with the aid of an infrared detector or .other device. 
The manufacturer shall provide information regarding the location ofthe serial number, and the 
means to view it, to law enforcement officials upon request; 

c. The capability to be easily converted to an illegal firearm, that is, a weapon 
designed in a manner so that with few additional parts and/or minimal modifica~ions an owner 
can convert the firearm to an illegal, fully automatic weapon. 

d. Magazines with capacity for over 10 rounds of ammunition, or with the capability 
to accept such magazines; 

e. Inferior materials. This shall include, at a minimum, that the frame, lrta""tl•rl!"ri-t:r,, ~---.., 

cylinder, and breechblock of each gun shall not be composed of: any metal having a ~mpy 
point of less than 900 degrees F; any material having an ultimate tensile strength of ~\...JJ\nl · 

2 



09117199 2:28PM PRIVILEGEDAND~L: 
ATTORNEY-CLIENT COMMUNICATION 

ATTORNEY WORK PRODUCT 

55,000 pounds per square inch; or any powdered metal having a density ofless than 7.5 grams 
per cubic centimeter; · · 

B. Manufacturers shall design firearms to be as safe as reasonably possible for their 
law-abiding owners, their families, friends, and innocent fellow citizens. Manufacturers shall 
employ existing and new safety-enhancing features as technologically and functionally feasible. 

1. Manufacturers shall implement the following practices: 

a. All firearms, including those currently in distributors' inventory, shall be sold 
with effective locking devices or locking technology by January 1, 2000. 

b. By January 1, 2000, no firearms shall be made with a propensity to 
occasionally repeat firing based on a single pull of the trigger, or to explode 
during firing with standard ammunition, or to accidentally discharge. 

c. By January 1, 2000, no firearms shall be made that do not pass appropriate 
testing, and manufacturers shall institute a recall program for firearms that do 
not pass those tests, which shall include, at a minimum, the following: 

(i) The gun shall pass the following drop test: the gun shall be test­
loaded; set such that it is ready to fire; and dropped onto a solid slab of 
concrete from a height of one meter from each of the following positions: 
1) normal firing position; 2) upside down; 3) on grip; 4) on the muzzle; 5) 
on either side; 6) on the exposed hammer or striker (or, ifthere is no 
exposed hammer or striker, then the rearmost part ofthe gun). If the gun 
is designed so that its hammer or striker may be set in other positions, it 
shall be tested with the hammer or striker in each such position (but 
otherwise ready to fire). · . 

(ii) The gun shall pass the following perfoimance test: it shall fire 600 
rounds, stopping every 100 rounds to tighten any loose screws and to 
clean the gun (if required by the cleaning schedule recommended in the 
manual), and as needed to refill the empty magazine or cylinder to 
capacity before continuing. For any gun that loads other than with a 
detachable magazine, the tester shall also pause every 50 rounds for ten 
minutes. The tester shall use the ammunition recommended in the user's 
manual, or, if none is recommended, any standard ammunition of the 
correct caliber in new condition. A gun shall pass this test if it: 1) fires the 
first 20 rounds without a maifunction; and 2) fires the full 600 rounds with 
no more than 6 malfunctions and without any crack or breakage of an 
operating part of the gun which increases the danger of injury. 

r-------, 

d. By June 1, 2000, no new model pistol may be introduced for sale tJ~o· py· 
general public unless it has a magazine disconnect safety. By Ja:m a\U, · . 
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2001, all models.ofall pistols sold to the general public shall have magazine 
disconnect safeties, and no pistol shall be sold without one. 

e. By June 1, 2000, all firearms shall prominently provide in their packaging 
materials, warnings on the risks of gun in the home and clear instructions 
regarding proper home storage of guns. These instructions and warnings shall 
include explicit statements concerning the risks posed by guns in the home 
and the risks posed by not locking guns. At a minimum, these warnings shall 
state, in at least 12 point type, bold face: "WARNING: Every year over a 
thousand children and teenagers kill themselves with a gun in the United . 
States. Hundreds more young people are injured in unintentional 
shootings. Over 200,000 guns like this are stolen each year, and many are 
then used in subsequent crimes. To prevent these tragedies, it is 
imperative that you keep your gun unloaded, uncocked, securely locked, 
with ammunition in a separate location. In addition, take any other 
reasonable steps to limit the possibility of theft, accident, or suicide." 

f. By January 1, 2001, all firearms'manufactured, distributed, and sold shall 
contain a chamber-load indicator that effectively alerts operators to the 
existence of a bullet in the chamber, along with appropriate warnings 
engraved in the gun and painted in a prominent, contrasting color, alerting the 
user to the device and its purpose, along with warnings and instructions in the 
packaging enclosing the gun. 

g. By January 1, 2001, all firearms manufactured, distributed, and sold shall 
contain a mechanism which would effectively prevent operation of the 

·firearms by children under the age of five. Such mechanisms may include, 
but are not limited to making: the trigger resistance at least a ten pound pull; 
the firing mechanism such that an average five year old's hands are too small 

· . to operate the gun; or making it necessary to make a series of multiple 
motions in order to fire the gun. 

h. By January 1, 2001, all firearms, manufactured and sold shall have an internal 
locking mechanism, incorporated into the gun and or its magazine by which 
the firearm can only be operated with a key or combination or other 
mechanism unique to that gun. 

t. By January 1, 2004, all firearms shall have a mechanism, incorporated into the 
firearm, which recognizes only authorized users and can only be operated by 
authorized users. 

J. ManUfacturers shall institute retrofit programs at the time they institute each 
ofthese changes listed in provisions a-g, above, in which they wifl u11t:1 

customers the opportunity to have their guns retrofited with the n ~T""4 npy 
technology at cost. These retrofit programs shall be extensively ~ . 
several major gun magazines, advertisements, and at retail stores~,..; _____ ___. 
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k. Manufacturers shall continue to invest in technological research and 
development on gun safety.· At a minimum this shall include that each 
manufacturer shall set aside at least 1% of gross profits' for the development, 
licensing or acquisition of additional safety features to prevent unintentional 
shootings and shootings by unauthorized persons. 

·J. Exemptions 

i. Manufacturers may apply to the monitor for exemptions from these 
restrictions in I(B)(1 )(b) for collectible or historically significant pistols, custom pistols, or 
competition pistols. Sales of handguns exempted by reason of being a collectible or historically 
significant shall be limited to persons licensed as a collector pursuant to Chapter 44, 
(commencing with Section 921) of Title 18 of the United States Code and regulations 
promulgated therein. For any such exemption to be granted, the manufacturer.will maintain and 
provide the monitor with data on accidents involving such pistols, which data the monitor shall 
consider in determining whether to extend, renew or discontinue such exemptions. The 
aggregate number of firearms sold under this exemption by each manufacturer shall be subject to 
approval of the Monitor. 

ii. Handguns sold to law enforcement or the military shall be exempt from all 
design standards set forth elsewhere in this Code of Conduct. For all handguns sold to law 
enforcement or the military that would not comport with this Code ofConduct if sold to the 
general public, manufacturers shall include a written advisory from the Oversight Panel 
containing, in sum and substance, the following warnings: 

aa. That the firearm being sold to law enforcement or the military does not 
comport with the requirements ofthis Code of Conduct for sale to civilians, and, consequently, 
would not be sold by the manufacturers to civilians. The advisory from the Oversight Panel will 
state the provision or provisions of this Code of Conduct that would be violated by such a 
civilian. sale. 

bb. That, pursuant to this Code of Conduct, the Oversight Panel requests 
that the purchasing agency place sufficient restrictions on the disposal of the weapon to prevent 
its later migration into the civilian popul~tion. The advisory from the Oversight Panei'will 
request that these restrictions include prohibitions on trade or resale into the civilian market. 

IL Distribution 

A. Standard of conduct. In addition to complying with the specific provisions outlined 
below, manufacturers, and licensed and authorized dealers hereunder, shall make 
every effort to completely eliminate suspect sales of firearms, which often provide the 
source of illegally trafficked weapons and lead to illegal firearm possessir· I'TT"':mh'm---., 
misuse by criminals, juveniles, and other prohibited purchasers. Suspec f~nzny 
include sales made to "straw purchasers," multiple sales of handguns or ~1\..J r 
weapons, sales made to any purchaser without a completed background 'L:h~e:.::::c~k...:;o~r ___ __. 
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proof of a valid government-issued firearms license, sales made to "kitchen table" 
dealers, and sales made at gun shows. ·· 

B. Selling only through licensed and authorized dealers. By January 1, 2000, 
manufacturers shall sell or distribute their firearms only through duly licensed and 
authorized dealers, as set forth below, or directly to government purchasers. 

C. Requirements for licensed and authorized dealers. To qualify as a licensed and 
authorized dealer, a firearms dealer must agree in writing, under oath, to comply with 
the following terms: 

1. Possess a valid, current federal firearms license. 

2. Possess,all licenses and permits required by local, state, and federal laws and 
. regulations. 

3. Operate only from the premises located at the street address shown on the federal 
firearms license and any local or state permit, and possess a land use permit for· 
that location. 

4. Annually certify compliance, under penalty of perjury, with all local, state, and 
federal firearms laws. 

5. Carry insurance coverage at all times appropriate to the dealer's level of sales, but 
no less than $1,000,000 for each incident of damage to property or incident of 
death or injury to a person. 

6. Certify, under penalty of perjury, that no sales of firearms or ammunition will be 
made over the internet or at gun shows. 

7. Terminate all incentive sales practices among employees or sales agents with 
respect to firearms and ammunition. 

8. Provide an annual certificate of eligibility for all employees and sales agents who 
handle, purchase, or sell firearms or ammunition indicating that the person is not 
prohibited from possessing or purchasing handguns ot other firearms under 
federal, state, or local law. For each ofthese employees ~nd sales agents, provide 
their name,· social security number, date of birth, photo identification, and resume 
of prior employment. 

9. ·Maintain an inventory tracking plan, subject to approval by the Monitor, that 
satisfies at least the following specified requirements: 

a. An electronic inventory system must be maintained in which the apiAlpy 
and disposition of all firearms shall be recorded, including their v~ 
caliber or gauge, and serial number, no later than one business d v after their 
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acquisition or disposition, and monthly backups of these records shall be 
prepared and permanently maintained in a secure container designed ·to 
prevent loss by fire, theft, or other mishap; moreover, all firearms acquired but 
not y~t disposed of must be accounted for through an electronic inventory 
check prepared at a minimum of once each week and thereafter permanently 
maintained in a secure location. 

b. All stolen or missing firearms shall be reported to local law enforcement and 
the Bureau of Alcohol, Tobacco & Firearms ("ATF") within 48 hours of 
discovery that the item is stolen or missing. 

c. For retail firearms dealers, all ATF Form 4473 firearm transaction records 
shall be retained on the dealer's business premises in a secure container 
designed to prevent loss by fire, theft, or other mishap. On the date that a 
dealer becomes authorized under this Code, a duplicate of each Form 4473 
firearm transaction record retained pursuant to federal law by the dealer up to 
that date shall be forwarded to ATF. Subsequently, each authorized dealer 
shall forward to ATF, on the first business day of each month, a duplicate of 
each Form 4473 firearm transaction record completed by the dealer during the· 
previous month. 

d. At the time retail firearms dealers forward Form 4473 firearm transaction 
records to ATF, they shall also send to the Monitor a certification that those 
records comprise all firearm sales for which a Form 4473 is required under 
federal law. 

e. If an audit of a dealer's inventory reveals any firearms not accounted for, the 
dealer shall be subject to sanctions, including termination as an authorized 
dealer. 

10. Maintain a security plan, subject to approval by the Monitor, that satisfies at least 
the following specified requirements: 

a. Firearms shall be kept at all times in a secure facility, which shall meet all of 
the following specifications: 

(1) All perimeter doorways shall meet one of the following: 

(i) A windowless steel security door equipped with both a dead bolt and a 
doorknob lock; or 

(ii) A windowed metal door that is equipped with both a dead bolt arid a 
doorknob iock. Ifthe window has_ an opening of five ·i~_.rdT...,, .. ~._,..,l"TT""'---., 
more measured in any direction, the window shall be c )rhitly 
steel bars of at least one-half inch in diameter or metal ~~ 
least nine gauge affixed to the exterior or interior ofth door or 
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(iii) A metal grate that is padlocked and affixed to the licensee's premises 
independent of the door and door frame; 

(2) All windows shall be covered with steel bars; 

(3) Heating, ventilating, air-conditioning and service openings shall be 
secured with steel bars, metal grating, or an alarm system; 

( 4) Any metal grates shall have spaces no larger than six inches wide 
measured in any direction; 

(5) All steel bars shall be no further than six inches apart; 

( 6) All firearms shall be secured with a hardened steel rod or cable of at least 
one-eighth inch in diameter through the trigger guard of the fire aim. The 
steel rod or cable shall be secured with a hardened steel lock that has a 
shackle. The lock and shackle shall be protected or shielded from the use 
of a bolt cutter and the rod or cable shall be anchored in a manner that 
prevents the removal ofthe firearm from the premises. 

(7) All firearms shall be secured, other than during business hours, in a locked 
fireproof safe or vault in the licensee's business premises; 

b. Persons under 18 years of age shall not be permitted to enter or remain within 
any premises where firearms are located without being accompanied by his or 
her parent or legal guardian. 

11. Require all employees or sales agents who sell or handle firearms to participate in 
all training programs provided by manufacturers, ATF, and/or law enforcement, 
and to pass a comprehensive written exam, administered under the auspices of the 
Monitor, before being allowed to sell or handle firearms. 

12. Effective from the date of authorization, provide a child-safety lock, and all 
warnings and other instructions called for by this Code, with all firearms sold to 
consumers. 

13. Effective from the date of authorization and once current inventory is sold, agree 
to sell no firearms which would fail federal import standards pursuant to 18 
U.S. C. § 925,' even if the firearm was made domestically or predates those 
criteria, agree to sell no firearms which would be classified as an assault weapon 
under 18 U.S. C."§ 921 et seq., even ifthe firearm predates that statute, and agree 
to sell no ammunition magazines able to accept more than ten (10) r·"p'~"~'u'""'u~=~"'~.u"'f~;.._ __ _, 
ammunition. COPY 
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14. Effective as of the dates provided in the Design section of this· Code, agree to sell 

only those firearms which comply with those design criteria. 

15. Agree to provide manufacturers, law enforcement, government regulators, and the 
Monitor, upon request, with full access to any documents that these parties deem 
necessary. In addition, dealers shall provide manuf~cturers and the Monitor on a 
quarterly basis the make, model and serial numbers of firearms sold, date of sale, 
shipping date, and customer information. 

16. Agree to participate in and comply with all monitoring of firearms distribution, 
whether done by manufacturers, ATF, law enforcement, or the Monitor. 

17. Agree to maintain a record of all trace requests initiated by ATF, and to report 
those trace requests by make, model, and serial number of firearm, date of trace, 
date of sale, and customer name, to the manufacturer of each firearm and the 
Monitor within 24 hours of receiving the trace request. 

18. Agree to be subject to the jurisdiction of the Monitor and the court empowered to 
enforce this Code. · 

D. Additional wholesale dealer requirements. In addition to the terms sworn to in 
paragraph Il(D), wholesale firearms dealers must agree to sell and distribute frrearms and 
ammunitio,n only to other licensed and authorized dealers, or directly to government 
purch~sers. 

E. Additional retail dealer requirements. In addition to the terms sworn to in 
paragraph II(D), retail firearms dealers must agree to the following additional terms to be 
ficensed and authorized: . 

1. Be a stocking gun store, the majority of whose revenue is derived from the sale of 
firearms and/or sporting equipment. Such stocking gun stores shall maintain a 
minimum of $250,000 in firearms inventory, and a minimum inventory level of a 
manufacturer's product. · 

2. For each sale or transfer.of a firearm or ammunition made to a federal firearms 
licensee, agree that such sales or transfers will be made only to a licensed and 
authorized dealer. 

3. No sales or transfers of two or more handguns or assault rifles shall be made to 
any person, other than to a licensed and authorized federal'firearms licensee, 
within a 30-day period. The dealer shall keep a log of customers, the dates of 
their purchases, and the make and model offirearms purchased to insure 
,compliance with this provision. r---------. 

4. No sales or transfers of any firearm or ammunition shall be made to r{;.Q,:PY 
the dealer knows or has reason to believe is attempting to complete a.L'~'s~tr:.:;:a:.;,w;._ ___ ...J 
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purchase." Furthermore, no sales or transfers of any firearm or ammunition shall 
be made to anyone whom the dealer knows or has reason to believe will divert 
firearms, intentionally or otherwise, for later sale or transfer to those not legally 
entitled to purchase handguns or other firearms under federal, state, or local laws. 

F. Compliance officer. Each manufacturer shall designate an executive-level manager to 
serve as a compliance officer whose name and contact information shall be submitted 
to the Monitor.· Duties of the compliance officer, shall include, but are not limited to, 
reviewing ATF trace data, maintaining records pertinent to compliance with this 
Code, and in all manner cooperating with the Monitor. 

G. Training. Manufacturer signatories to this Code shall collectively provide training to 
all licensed and authorized firearms dealers and their employees and sales agents 
prior to such dealers becoming authorized, and thereafter at least once a year. Such 
training shall include instruction on how to recognize attempts to illegally purchase 
firearms, how to recognize indicia that firearms may be being diverted (intentionally 
or otherwise) for later sale or transfer to those not legally entitled to purchase them, 
and how to respond to those attempts. Training shall also address how to teach 
firearm purchasers rules of firearms safety including proper, safe storage of firearms, 
and any other subjects required by the Monitor. The training program and training 
materials shali be submitted each year to the Monitor for his or her edits and 
approval. At the end of each training session, all persons subject to training shall be 
required to pass a comprehensive written'exam, administered under the auspices of 
the Monitor. Any person failing to pass the exam shall be prohibited from selling or 
handling firearms. 

H. Monitoring: Manufacturers shall maintain an electronic database of all trace requests 
initiated by ATF, and all trace information provided by licensed and authorized 
dealers, including the make, model, and serial number of the firearm, the date of 
trace, and all other information provided by the dealers or ATF, and shall forward this 
database to the Monitor on the first business day of each month. 

I. Access to. records. Manufacturers shall provide law enforcement, government 
regulators, and the Monitor, upon request, with full access to any documents that · 
these parties deem necessary. 

J. Reports. Manufacturers shall provide the Monitor ori a quarterly basis the make, 
model and serial numbers of firearms sold by the manufacturer, the date of sale, 
shipping date, and customer information. Each quarter, manufacturers shall also 
report to the Monitor all suspect firearm sales made by the manufacturer or any 
licensed and authorized firearms dealer, and all efforts made to reduce such sales. 

K. Sales Data Clearinghouse. Each manufacturer shall fund a database pr·rm~'l"'l='"'"-· -----. 
approved by the Monitor to tabulate sales records provided by manu fact ~ npy 
licensed and authorized dealers and to facilitate the implementation of a 1\gJ.tU . 
trafficking measures, including but n9t limited to the log kept in accord<..,n:.:.:c::.:;e:...w;.:..:.:it~h-..... _...J 
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L. Enforcement. Manufacturers, under the direc;:tion of the Monitor, shall create an 
effective system to retrain, suspend or, as necessCl.ry, teflllinate licensed and 
authonzed firearms dealers who engage in conduct in violation of this Code, and this 
enforcement system shall be specified and agreed to as a condition of becoming a 
licensed and authorized firearms dealer. As the Monitor. directs, and at his or her 
discretion, manufacturers shall retrain, suspend, or terminate dealers Who fail to 
adhere to the criteria established pursuant to this Code. 

M ATF traces as presumptive evidence of misconduct. The initiation of an ATF firearms 
trace request for a firearm sold after this Code takes effect shall provide a rebuttable 
presumption that the manufacturer and dealer who sold the weapon have not 
complied with all of the terms of this Code, and provides grounds for the Monitor to 
sanction the manufacturer and dealer. In any sanction proceeding under this Code, 
the burden shall be on the manufacturer and the dealer to prove that the firearm in 
question was not sold or transferred improperly. 

Ill Independent Monitoring 

The manufacturers shall retain,. at their own expense, an independent external Monitor, 
under the terms and conditions set forth below: 

A Duties of the Monitor. The Monitor shall audit and otherwise test or investigate, 
including in a proactive manner, compliance with this Code and the standards and 
practices established pursuant to it by the maimfacturer and licensed and authorized 
dealers. The manufacturers and dealers shall make all best efforts to assist the 
Monitor in performing his or her duties and shall fully cooperate with the Monitor in 
every way. 

B. Powers of the Monitor. The Monitor shall have full access to the bookS and records 
of manufacturers and licensed and authorized dealersthat, in the sole judgment of the 
Monitor, are necessary to perform the requisite tests and audits. The Monitor shall 
have the right to conduct interviews and perform or commission necessary tests or 
other examinations. The Monitor shall have the power to determine w"hether _the 
manufacturers and licensed and authorized dealers are in or out of compliance with 
this Code. The Monitor shall also have the power to retain investigators to conduct 
undercover "sting" operations and other unannounced investigations and audits to 
dc:termine compliance with-this Code. The Monitor shall have the power to hire 
whatever staff or independent consultants are needed to carry out the duties of the 
office. 

C. Sanctions. The M6_nitor and the court may levyfines and other sanctiorno-'!I"TT"'ri'TT---..;...__, 
manufacturers for non-compliance with any terms or conditions in this 
determination of the specific fine or other sanction shall take into accou 
seriousness of the violation, the extent of prior violations by the manuftiU.WJ,;..,_..~,~,~,~;~---' 
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frequency with which the manufacturer's guns are traced to crime or used in 
accidental shootings and other factors bearing on the sufficiency of the sanction to 

deter future violations. 

D. Reporting. The independent monitor shall have a reporting line directly to the 
Manufacturers' .Boards of Directors. In addition, in order to assure its independence, 
the Monitor may ·consult with or provide any information obtained from any source to 
any law enforcement body or regulator that it deems appropriate, and may do so in 
confidence. The Monitor shall promptly report to the Oversight Panel any violations 
ofthis Code and Agreement. 

E. Public reports. From time to time, but at least every six months, the Monitor shall 
issue a public report documenting with specificitythe extent of the manufacturers' 
compliance with this Code. Before publicly issuing any such report,·the Monitor 
shall provide each manufacturer with copies of those portions of the report that 
pertain to the manufacturer. The manufacturer will have fifteen (15) calendar days to 
object to the public release of trade secrets or other information contained within the 
report. If the manufacturer and the Monitor are unable to agree on the extent of 
material to be make public, the dispute shall be submitted to the Oversight Panel, 
which shall make the final determination in the sound exercise of its discretion. 

F. Term. The term of the Monitor shall be twenty (20) years. The Oversight Panel may 
apply to the Court for an order extending the Monitor's term upon a showing that an 
extension is necessary for compliance with the standards and goals set out in the Code 
of Conduct and Agreement~ · 

G. Funding. Manufacturers shall bear the cost of the Monitor, each contributing to a 
fund according to the percentage annexed in Appendix B. The Monitor shall be paid 
periodically from that fund upon review and approval by the Oversight Panel of 
invoices that the Monitor submits to the Oversight Panel. 

H. Budget. The budget of the Monitor's office shall set by the Monitor at a level 
sufficient to perform all duties specified in this Agreement. The Manufacturers agree 
to pay this amourit promptly upon request from the Monitor. After each annual 
budget has been set and paid for by the manufacturers, the Monitor may seek court 
approval for additional funds, which shall also be paid by the manufacturers. 

I. Retention of the Monitor. The manufacturers shall each retain the Monitor designated 
by the Oversight Panel under terms and conditions approved by the Oversight Panel. 
The Oversight Panel shall designate the Monitor before the manufacturers subscribe 
to this Code of Conduct. 

J. Removal of the Monitor. The Monitor may be discharged during his or 
by the Oversight Panel and only for good cause. The Monitor shall not 
such removal. Manufacturers may contest or object to any such removal 
the grounds that good cause has not been shown. 

12 
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K. Filling the unexpired term of the Monitor. In the event the Monitors' position 
becomes vacant during the term set forth in III(E),.the position shall be filled by the 
Oversight Panel within thirty {30) days of the vacancy. 

IlL Cooperation With Law Enforcement 

A. The manufacturers reaffirm their commitment to cooperate fully with iaw enforcement 
and regulators to eliminate illegal firearms sale and possession. · 

· B. Retention .of bullets and casings. Manufacturers shall fire each firearm before it is sold 
and shall retain at least three fired casings and three fired bullets, matching each · 
casing/bullet pair with the weapon's serial number. Each manufacturer will begin 
retaining the casings and bullets within six (6) months of the effective date ofthis 
agreement. The manufacturers will, on a regular and ongoing basis and without charge, 
provide the actual casings and bullets with the corresponding serial numbers to such law 
enforcement agency or agencies as are designated by the Oversight Panel. 

V. Cooperation With Litigation 

The manufacturers shall cooperate in pending and future lawsuits brought by cities, 
counties, states or other governmental entities against manufacturers who are not signatories to 
this Code, including but not limited to providing documents and testimony relevant to those 
proceedings. 

VI. Legislation 

Manufacturers shall support pending or proposed legislative efforts to address gun 
violence that is endorsed by the Overstght Panel, including, at a minimum, publicly supporting 
such legislation in testimony before, and written submissions to, appropriate legislative 
committees and bodies. Such legislation shall include but not be limited to legislation placing 
gun design and safety under regulation by the federal Consumer Product Safety Commission, 
an~ legislation barring sales of more than one handgun or assault rifle to any person within 30 
days.· 

VIL Enforcement Mechanism 

This agreement shall be entered as an order in a court of appropriate jurisdiction and shall 
be enforceable and enforced as such. The plaintiffs have the right to seek enforcement of this 
Agreement in that court, and to seek appropriate remedies, including injunctions and penalties. 

VIIL Miscellaneous Matters 

A. Definitions:. COPY 
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1. Manufacturer- Each ofthe manufacturers who are signatories to this Code of 
Conduct and Agreement, and all affiliated firms. · 

2. Dealer- Any person or entity engaged in the business of selling firearms at 
wholesale or retail. 

3. Wholesale dealer - Any person or entity engaged in the business of selling 
firearms who sells only to federal firearms licensees, or directly to government 
purchasers. 

4. Retail dealer- Any person or entity engaged in the business of selling firearms 
who sells any firearm to any person or entity that is not a federal firearms licensee 
or a government purchaser. 

5. . Straw purchase - the purchase (or sale) of a firearm in which the person filling 
out the Form 4473 firearm transaction record is not the actual buyer of the 
weapon, but instead transfers the firearm to another person, who may or may not 
be prohibited from buying the weapon. 

6. Handgun -·A firearm as defined in 18 U.S. C. § 921(29). 

7. Assault weapon- A weapon as defined in 18 U.S.C. § 921(30). 

8 .. Assault rifle- Rifles defined and listed in 18 U.S.C. §921 (30)(a) and (30)(b). 

9. Gun show- Any event (A) at which fifty (50) or more firearms are offered or 
exhibited for sale, transfer, or exchange; and (B) at which (1) not less than twenty 
percent (20%) of the exhibitors are firearm exhibitors; (2) there are not less than 
ten (10) firearm exhibitors; or (3) fifty (50) or more firearms are offered for sale, 
transfer, or exhange. 

10. Kitchen table dealer- A wholesale or retail firearms dealer that is not licensed . 
and authorized under this Code. 

11. Federal import standards- Federal criteria developed pursuant to 18 U.S.C. 
§ 925( d)(3) to review the importability of firearms. 

12. ATF- The United States Bureau of Alcohol, Tobacco and Firearms. 

13. Undercover "sting'' operations- Any undercover investigation conducted under 
the auspices of the Monitor. 

14. Firearm- A weapon as defined in 18 U.S.C. § 921(3). COPY 
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15. Oversight Panel- Panel comprised of.the Attorney General ofthe State ofNew 
York and s1gnatories to this Code representing cities and counties who have 
brought suit against the gtin industry. · 

A. Successors and assigns. This Agreement shall be binding upon the successors and 
assigns of a manufacturer and upon any company or concern with which it may . 
merge or enter into a joint venture or by which it may be acquired. Dealership 
authorizations under this Code cannot be sold or transferred. 

B. Full agreement. This Agreement constitutes the full agreement between the parties 
and its terms may not be charged orally. Each provision of this Agreement is a 
material provision. 

C. Parties authorized to enter agreement. Each of the undersigned signatories covenants 
and represents that it is authorized to enter into this Agreement with full force and 
effect on behalf of the party represented. 

D. Notice. Any telefax or other written notification or reportrequired by or prepared 
pursuant to this Agreement shall be made, mailed, or delivered as set forth below: 

1. To the Oversight Panel: 

2. To Manufacturers: 

E. Benefit of agreement. This Agreement is for the benefit of the undersigned parties 
only and is not for the benefit of any other person or entity who is not a party to this 
Agreement. 

F. Time. All duties and responsibilities of the manufacturers shall be required within six 
months of execution of this Code of Conduct unless another time deadline is 
otherwise specified. 

G. Document review. Prior to execution of this Agreement, the Oversight Panel shall 
have an opportunity to review signatory manufacturers' documents pertaining to 
design, marketing, and distribution. 

H. No withdrawal. The undersigned manufacturers shall not be permitted to withdraw 
from the terms of this Code during its twenty (20) year term. 

I. Application in bankruptcy. Should any party to this Code declare bankruptcy, the 
Code shall remain in full force and effect during the pendency of the bankruptcy. 

J. Additional relief In the event that any relief to any state or municipal go\ ernment · 
ex~eeds the terms in this agreement, the signatories shall be entitled to sue ~~py 
rcl1~ ~~ 
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Clinton Presidential records 
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FOLDER TITLE: 
Guns-Smith and Weeson [3] 

Rob Seibert 
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RESTRICTION CODES 
Presidential Records Act- [44 U.S.C. 2204(a)] 

Pl National Secirrity Classified Information [(a)(l) of the PRA] 
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] 
P3 Release would violate a Federal statute [(a)(3) of the PRA] 
P4 Release would disclose trade secrets or confidential commerci3.! or 

financial information [(a)(4) of the PRA] 
PS Release would disclose confidential advise between the President · 

and his advisors, or between such advisors [a)(S) of the PRA] 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) of the PRA] 

C. Closed in accordance with restrictions contained in donor's deed 
of gift. 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 

RR. Document will be reviewed upon request. 

Freedom of Information Act- [5 U.S. C. 552(b)] 

b(l) National security classified information [(b)(l) of the FOIA] 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA] 
b(3) Release would violate a Federal statute [(b)(3) of the FOIA] 
b( 4) Release would diSclose trade secrets or confidenti '"'· · "' 

information [(b)(4) of the FOIA] 

b(6) Release would constitute a clearly unwarranted i.I tQPY 
personal privacy [(b)(6) of the FOIA] 

b(7) Release would disclose information compiled for I w ore en . · 
purposes [(b)(7) of the FOIA] · 

b(S) Release would disclose information concerning the regulation of 
fmancial institutions [(b)(S) of the FOIA] 

b(9) Release would disclose geological or geophysical information 
concerning wells [(b)(9) of the FOIA] 
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The mamdacturer parties to the Agreement and the Department of the. Treaswy. the 
Department of Housing and Urban Development. and tbe undersigned state? city and 
county parties to the Agreement enter into this Agreement to reduce the criminal · 
misuse of firearms) combat the illeg;,d acquisition, po~session and ttafficlcing of 
·firearms, reduce the incidence of fireanns accidents, and educate the public on the 
safe handling and storage of firearms. Furthennore, the mBIIllfacturer parties to tlle 
Agreement enter into this Agreement as a continuation of their efforts· to make their 
-firearms as safe as p:racticable for the.it customers and tile public. Accordingly, in 
consideration of the commitments set forth below: · · 

1. The undersigned state, city,_ and county parties to the Agreement dismiss the 
manufacturer parties to the Agreement with prejudice irom the lawsuits 
entitled · and 

2 .. The undersigned state~ city and federal parties to the Agreement agree to 
refrain from filing suit against the manufacturer parties to the Agreernenr on 
au equi~ent cause of action. 

The parties agree that this Agreement constitutes the full and complete settlement of 
any and all claims that werm raised or could have been raised in the subject 
litigation. The parties agree further that this Agreement does not constitute an 
admission of any violation of law, rule or regulation by the manufacturer parties to 

. the Agreement, or any of their employees. Nothing in this Agreement shall be 
construed to be an admission of liability. The adoption of standards for firearms 
design and distribution in this Agreement shall not be consttued as an admission by 
the manufacturer parties to the Agreement th.at practices they engaged in prior to 1he 
execution of this Agreement were negligent. 

I. Safety 81lcl design. 

p~ 1 of 21 DETERMINED TO BE £0 py 
ADMINI~TIVE MAj,~NG 
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A. Each firearm make and model sold by each manufacturer party to this 
Agreement shall be tested by ATF or an agreed upon proofing entity against 
the foUowing standards. Existing makes and models shall meet these 
standards within 60 days of execution of this Agreement unless a longer 
period is specified in the standard. New makes and models shall not be 
manufactured and sold after the execution of this Agreement unless rhey 
confonn to these standards .. 

1. Standards applicable to aD handguns: 
I 

·a. Skond "hiddm" $erial numMr. The gun. must have both a visible 
serial number on the exterior of the fuune or receiver, as wen as a 
seoond serial number hidden on the interior of frame or receiver (e.g.~ 
under the grips) or visible only with the aid of an optical instnnnent. 

b. Exte'I"'IBlloc:king device. As an interim measure. lUltil the 
implementation of l.A.l.c,.within 60 days of execution ofthe 
Agreement, each firearm shall be supplied with an extemallocking 
device that effectively prevents the operation of the firearm when 
locked. 

c. Interua.llocking de\'ice. Wi~ 24f:months of execution of the 
Agreement, each fireann shall have a built-in, on-board loeking system, 
by Wbich the firearm can only be opeJated with a key or combination 
or other mechanism W\ique to that gun. 

d. Authorized user. teclmolol)'. The manufacturer parties to this 
Agreement shall eaJ:h commit two percent of annual firearms sales 
revenues to the .development of a technology that recognizes only 
·authorized llSeJs md permits a gmt to be used only by authorized . . 
persons. Within 36 months ofthe·d~ of execution· of~f8~~ent, 
this technology shall be inco1p0rated m all new fireann ~ Wtth 
the exception ~f curios and collectors• fif~P · ·. 

~ .._., ~"' r~. qffl(l. ok 0<'1$~"\ cl,_,s,; n s 
c.tJ\ plb~c~\l . y 

Page2ol :n 
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If the eight .firearms manufacturers and/or importers With the largest 
United States firearms sales volume agree to incorporate authorized 
user technology in all :fireanos. the manufacturer parties to this 
Agreement Will incmporate authorized user teclmology in all firearms. 

e~ C.bild safety. Within 12 months of execution of the Agreement, each 
fireama shall be designed so that it cannot be readily operated by a 
child under the age of 6. Such mechanisms include: making the trigger 
pllll resistance at least ten pOunds in the double action mode; or 
designing the firing mechanism so that an average five year old's bands 

· would be too small to operate the gun~ or requiring multiple) sequenced 
actions in order tO fire the gun. ' 

f. Minimum barrel length. Each firearm make and- model must have a 
barrel length of at least· 3 ", unless it has an average group diameter test 
result of 1. 7'' or less at seven yards~ 3 .9" or less at 14 yards, :and 6.3'• 
or less at 21 yards. The average group diamet.er test result is the 
arithmetic mean of the results of three separate trials, each perfonned 
on a different sample firearm of the make and model at issue. For each 
trial, the firOann shall fire five rounds at a target from the specified 
distance and the largest spread in inches between the· center of any of 
.the holes made in a test target shall be the result of the trial. 

g. .l»eriormau~e test:· A sample of each fifeanD make and model will be 
test-fired with 11proof cartridges11 (cartridges loaded to generate excess 
pressure as set forth in accepted specifications for proof cartridges) to 
ensurethe integrity ofthe.material. At least one cartridge shall be fired 
from each chamber. Following this test firing~ tbe firearm will be · 
examined for hairline cnwks or other signs of material firilure and will 
pass this test onl~ jf there are no haidina cracks or other signs of · 
materlal failw·e. ~ach fireann make and model shall also pass the 
following performance test: the gun shall fire 600 rounds, stopping only 
every 100 rounds to tighten my loose screws and to clean ~~.l.....l,lol'----, 

. required by the cleaning schedule recommended in the man · 
ueeded to refill the empty magazine or cylinder to capacity 

PaceJ of 21 
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continuing. ·For any gun that loads other thaD with a detachable· 
magazine, the tester shall pause every 50 rounds for ten minutes. The 
tester shall use the ar:nmunition reca.mmended in the user, s manual, or 
if none is xccommcnded, any standard ammunition of the correct 
cahber in new condition. A gun shall pass tbis test if it fires the first 20 
rounds without a malfunction and the full600 rounds with no more 
than 6 malfimetions and without any crack ar breakage of an operating 
part ofthe gun that increases the da:JJger ofiiUury. Mal:fwlctions 
caused by failure to clean and lubricate, or by defective ammunitionr 
shaU not be counted. 

h. Drop te~t. Pass die lllOI'e rigorous of: (a) the SAAMI Standard drop 
· test: in effect on the date the firearm. is sold~ or (b) the following test: 

The gun shall be test-loade~ set such that it is ready to fire and 
dropped onto a steel plate or equivalent material of simllar hardness 
nom a height of one meter from each of the following positions: (1) 
normal firing position~ (2) upside down; (3) on the grip; ( 4) on the 
muzzle; (5) OD either side; and (6) on the exposed hammer or striker 
(or, if no exposedhanrmer or striker, on the reannost part of the gun). 
If the gun is so degi~ed so that its hammer or striker may be set in 
other positions, it shall be tested with the hammer or striker in each 
such position (but otherwise ready to fire). 

2. Additional standards for pistols:· 

a. ·Safety device. The pistol tnust have a positive manually operated 
safety devicelas determined by standards relating to imported gWJ.s 

. promulgated by ATF . 

b. ··Minimum length and height standards. The pistol's combined length 
and height must not be less than 1 0'' with the height being at. least 4 ,, 
and the length being at least 6'') unless it has an average group diameter 
test result of 1.7 .. or less at seven yards. 3 .9" or less at 14 yards, and 
6,3" or less at 21 yards. The average group diameter test r t JS · 

arithmetic mean of the results of three separate trial~ ea.cb ~ra.... .. 

Page 4of 21 
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on a different sample fireann of the make and model at issue. For each 
' trial. the fireann shall :fire five roWlds at a target from the specified 

distance and the largest spread in indles between the center of ~Y of 
the holes made in a test tirget shall be the result of the trial. 

c. Magazine disco~ector ... Within 12 montl_ls of ~xecution of the 
1 

II. 
~ent, each pl&tol shall have a magaz1ne disCODAec)or. (;(1)~ I( 4/~ 
fir_ ~- 4./':$-~S wM d;:o~re__ ~~ ~~~ 

d. Chamber load indicator. Within 12 months of the execution of the 
Agreement, each pistol shall have a cham~er load indicator painted in a 
prominent, contrastitig color or a feature that allows the operator 

· pbySicaUy to see the round in the chamber . ..Eac1r ptsfol wust-iBclnde all 
.appropciate )Bg8RQ QR tQe fiteaao ideutifymg the wcatieB ~the 
....:iudic~e aiiitiliJw· te read it ' 

e. Large capacity magazines. No pistol make or model designed after 
Januazy l, 2000 shall be able ta accept magazines manufactured prior 
to September 14, 1.994, with a greater than 10 rolUld capacity,. and such 
models shall n.ot be capable of being easily modifi.od to accept such 
magazines. Nor shall ammunition maga:dnes that are able to accept 
more than 10 rounds be sold by the .manufacturer parties to this 
Agreemmn or their authorized dealers and distributors. See Part 
IT.A.l.h. below. 

f. Additional safety features. Each pistol must have a firing pin block 
or lock. 

3. Additiorual standard for revolvers. Each re-volver -make and model 
.must pass a safety test. Each make and model must have a safety fearure 
which automatically (for a double action revolver) or by manwu operation 
(for a. single action revolver) causes the hiUJJ.tner to retract ro a pomt where 
the firing pin does not rest upon the primer of the ccmridge. The safety 
device must withstand the impact ()fa weight equal to the weight of the 
revolver dropping from a distance of 1 meter in a line parallel 
upon the rear of the hammer spur, a total of S times. 

Pages or 21 
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B. Law eafofteuaent and ll)ilitary e-Xception. An exception to a requirement 
of pamgraph A may be granted for fireamis manufactured or imported for sale 
to ·a law enforcement agency or the tnilitary if the Jaw enforcement agency· or 
milital}' organization certifies to. the man•turer party to this Agreement that 
·the exception is necessary fa.- official purposes. Where a law enforcement 
agency authorizes or requires its o.fficrn to purchase firearms individually fot 
official use, an appropriate certification from the agency will be permitted to 
apply to sales to a number of individual officers. The manufacturer party to 
this Agreement shall lnaintain the certification in its records and provide a 
copy to the Oversight Commission. Fireanns sold to law enforcement or the 
military pursuant to this exception, which do not comply wlth the design 
standards of this Agreement, will be accompanied by a statement: 

l. uOn [date], [manufacturer parties to this Agreement] and (governmental 
parties to this Agreem~nt) entered into an Agreement establishing certain 
design standards for fireanns sold to civilians. Pursuant to that . . 

· . Agreem.e~t,~Jf! obliged to ~orm you that this firearm does not comply 
with ~ II ll8g design stmdards of the Agree(nent: .f- ...-:+ We 
are fwther obliged to request that you Jlot resell this firearm to civilians. 
this statement is not intended to suggest that there are any design flaws 
with this firearm, and you reuW.n entitled to dispose of it in any lawful 
manner." 

C. Wamings about safe storage and handling. Within 6 months of execution 
of this Agreement, manufacturer parti"s to this Agreement shall include in the 
packaging of each fireann sold a warning on risk: of firearms in the home and 
proper home storage. At a minimum, these warnings shall state iD 14 point 
-type, bold face: · · 

((This handgun is ·not equipped with a device 1hat fully blocks use by 
1111autho:rized users. More than 200,000 firearms like this one are 
stolen from their owners eVCI)' year in the United States. In addition, 
there are more than a thousand suicides each year by youn ~~;;, \j.u.U.u• c;;u. 

and t~ers who get access to firearms. Hundreds more t;OPY 
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acctdental discharge. It 1s likely tbat many more children sustain . 
serious ·wounds, or inflict such wmmds accidentally on others. ln order 
to limit the chance of such misuse, it is imperative tful1 you keep this 
weapon locked in ~ secure plaoe and take other steps necessary to li.mit 
the possibility of theft or accident. Failure to take reasonable 
pte\'cntative steps may result in innocent lives ~ing lost, and in some 
circumstances may result in your liability fur these deaths_', 

D. IUegal firearms. The manufacturer parties to this Agreement sbalJ. not sell ~.,. 1 . 

firean:ns that caD be readily converted to an illegal firearm. that i~ a weapon T­
desi~ ~ a mauuer so that with few additional p~ and/or minimal S 
modifications an owner can convert the firearm to an illegal fully automatic 
weapon; nor shall the firearms be designed so tbat they are resistant to '- ,~ 
fingerprints. . .::& 

E. Upgnde prognms.. · The_ manufaotu:rer parties to this Agreement shall offer 
their customers the opportunity to retrofit existing firearms with impr<Wed 
safety devices as they- become available and to the extent technically and 
commercially feasible. . 

IT. Sales and distribution. 

In addition to complying with specific terms, the manufacturer parties to this 
Agreement will ~gr;ee for themselves and a.S part of any distribution or agency 
agreement that they, and their authorized distributors and authorized dealers)' 
including fumchiseest shaiJ cormnit to a standard of conduct to tJ1ab eveyy effort to 
eliminate sales of firearms that might lead to illegal firearm possession and/or 
misuse by criminals~ unauth01"i2ed juveniles, and other proJubiterl p!IroDS esuspect 
firearms sales•'). Suspect fireann sales include sales made to straw purchasers~ 
multiple sales ofhaDdguns without reasonable explanation (excluding sales to 
FFLs), and sales made to any purchaser without a completed background check. 

As specified in Part U.A.2 below,. the manufacturer parties to ~ Agreement will 
take action ~inst dealers and distn'butors that violate these requirem e 

· manufacturers receive actual notice of such a 'Violation. · CQ py 
Pagc7 of.21 
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A. Authorized distributors and dealers. 

1. The manllfactnrer parties to this Agreement may sell only to authorized 
distributors and authorized dealers. Jn order to qualify to bewme an 
authorized distributor or authorized dealer, the distributor oT dealer must 
agree in writing to: 

a. Possess a valid and cwrent federal firearms JiceDSe,. and aD other 
licenses and permits required by local, state or federal law, and certify 
on~ annual basis, under penalty of perjury, compliance with all local, 
state and federal firearms laws. · 

b. Execute in the presence of the purchaser the foDnwing elements of all 
. fireanns transactions at the premises listed on its federal fireanns · 
license; completion of the forms and related reqaiJements under the 
Brady Act and the q-un COn.ttol Act and physical transfer of the 
fireann~ · 

c .. Where available, cany insurance coverage against liability for damage 
to property and for injury to or death of any pmon as a result of the 
sale, lease, or transfer or a firearm in amounts appi·opliate to its level of 
sal~ bUt at a minimum no less than $1 million for each incident of 
damage, injury or death. · 

d. Make no sales at gun shows unless all sale:s by any seller at the gun 
show are conducted only upon completion of a background check.. 

e. Within 24 months of the date of execution of this Agreement, maintain 
an inventory tracking plan for the products of the manufactUrer parties 
to this Agt'eement that includes at a :minimum .. the folloWing elements: 

(1) Electronic recOrding of the make, model~ caliber or gauge, 
and serial number of all fireanns that are· acquired no later 
than one business day after their acquisition and -~ ... ~~ ... ....:. ... 

. r~ding of1heir disposition no. later than one b, eOPY 
Ji'qa8of ~1 
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after··their disposition. Monthly backups of these records 
~ be maintained in a secure ~tainer designed io prevent· 
loss by fire, theft, or other mishap. 

(2) All fireannS acquired but not yet disposed ofinust be 
accounted for through an electronic inventory check prepared 
once each eand maintained in a secure location. 

' . . . l'll.rH. ~ 
(3) For authorized dealers and franchisees, all ATF Fonn 4473 

. firearm transaction records shall be retained on the dealer) s 
business premises in a secure ~ntainer designed to prevent 
loss by ~e. theft, or other mishap. 

( 4) If an audit of a distnlmtor' s or dealer's inventozy re-veals any 
firearms not accounted for,. the distnbutor oT dealer shall be 
· subject to. sanctions, iDcluding tennination as an authorized· 
disfribotor or dealer. 

[ Implmnent a security plan for securing fireanns. inclwling firearms 
in shipment. The plan must satisfy at least the following 
requirements: 

(1) Display cases shall be: looked at all tiDies except when removing 
a single firearm to show a customer, md customctS shall handle 
firearms only under tb.e direct supervision of an employee; 

(2} All firearms shall be secured, other than dwing business houn, 
in a locked fireproof safe or vault in the licensee's business 
premises; and 

(3) Ammunition Shall be stored separately from the fi:rearms and out 
of reach of the customers. 

COPY 
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g. Require persons under 18 years of age to be accompanied by a paent 
or guardian when they are in portions of.the premises where :firearms or . 
ammunition are stocked or sold .. 

h. Not sell ammunition magazines that are able to accept more than 1 o 
rounds reprdless of the date oflD31lufacture, not sell any semi­
automatic assault weapon as defined in 18 U.S.C. 92l(a)(30) 
regardless of the date of manufacture, provide safety locks and 
warnings with firearms, as specified in: Section I a.bt>ve, and sell only 
firearms that comport with the design criteria of this Ag~eement. · 

1. Provide law cnforcemen~ govemment regulators conducting 
comp~ce inspections, and tb.e Oversight Commission, for pmposes 
of derennining compliance with conditions imposed as a result of this 
Agreement, or for any other authorized purpose. full access to any 
doc\lments rebtted to th= acquisition and disposition of fireanns 
deemed necessary by one of diose parties. 

J-· Participate in and Qomply with all monitoring offire&mlS distnbution 
by mauufactur~, A TF or law enforcement. 

k. Maintain an electronic record of all trace requests initiated by A 1F, 
and report those trace requests by make~ model and serial number of 
fireann, date of trace, aiid date of sale m the manufacturer of the 
firearm on a monthly basisJ unless ATF, for investigative reasons, 
directs the licensee not to report certain ttaces. 

1. Agree to coaperide full1 in the oversight mechanism established in 
Section ill of this Agreement, ·including providiilg access to all 
necessaxy docam.ents, and to be subject to the jmisdiction ofthe court 
enforcing this. Agreement. · 

m. Raquire all employees to attend annual training de.veloped by 
mannfactur~ in consultation with ATF aDd approved by ~e7. ~ers~1=:---1 
Commission. The training shall cover at a minimum: the e 0 PY 

Pag~= 10 of ll 
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governing fireanns transfers by licensees and individuals; how to 
recognize straw purchasers and o'lher attempts_ to p'W"cbase firearms 
illegally; how to reQognize indicators that firearms may be diverted for 
later sale or transfer to those not legally entitled to purchase them; how 
to respond to those attempts~ and the .safe handling and storage of 
firearms. New employees will receive training on the above topics, 
based on materials developed for the annual training, before handling 
or selling fueanns and shall attend annual training thereafter. Such 
txaining may be delivered by electronic medium. Within 12 mDnths of 
tbe date of execlltion of this Agree:mettt and annually thereafters the 
manufacturer parties to this Agreement will obtain ftom all authorized 
dealers and distributors certifications that such trainirig has been 
comp)~ed, wil;h a list of the names of all t:rained employees. 

n,. Require all employees to pass a comprehensive wrinen exam, which 
shall be developed by the manufacturers in consultation with A TF and 
approved by the Oversight Commission, on the material cowred in the 
t:raining before being allowed to sen or handle .fireanns. Any employee 
who fails to pass the exam shall be prohlbited from selling or handling 
firearms on behalf of the distributor or dealer. The annual cenification 
discusSed in n.A.l.rn, above~ will include certification that all 
employees have passed the exam. 

o. Not complete any transfer of a firearm prior to receiving notice &om 
the NICS that the transferee is not a prohibited person under the Gun 
Control Act. 

p. Verify the validity of a licensee's federal firearms license against an 
· ATF database before transfening a firearm to that licensee .. 

. . 

q. For go any transfer of a tireann to a licensee if the de~er or distributor 
·knows the licensee to be under indictment for violations of the Gun 
Control Act or any violent felony or serious drug offense as defined in 
18 U.S.C. § 924(e)(2). 

COPY 

-·· 

·; 
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. r. ~ransfer firearms only! 

(1) To individuals who have demonstrated that they can safely 
handle and store firemns through completion of a certified 
firearms safety training c;ourse or by having passed a certified 
firearm& safety examination. 

(2) After demonstrating to the purchaser how to loa~ unload, and 
safely store the fire~. and how to engage and disengage all 
safety devices on the fireamt. 

(3) After providing the pmchaser with a copy of the A TF 
Disposition of Firearms Notice. 

( 4) After obtaining the. purchaser, s signature on a fonn certifying 
that the purchaser has received the instruction desenbed in 
subparagraph (2) and the notice descnbed in. subpamgraph (3) 
and maintaining tbat form iD its files. 

(5) After providing the purchaser with a written tecord of the mal<e7 · 

model. ·¢alibe:r or gauge, and serial number of each firearm 
transferred to enable the purchaser to accurately· descnbe the · 
firearm to law enforcement in the event that it is subsequently 
lost or stolen. 

2. The manufactuter parties to the Agreement shall incorporate into any 
distribution or agency agremnent with their authorized distributors and 
a~orized dealers, including franchisees~ procedw-es for terminating 
distributors, dealers at ftandllsees that engage in conduct in violation of 
this Agreement. Oisttibutors and dealers· shall·agree to this enforcement 
system as a condition of becotuing authorized. The manufacturer parties 
to this Agreement shall require annual certification by tbeii authorized 
dealers and disuibutors that they are in compliance with the reQUirements 
in ll.A.l(a~r) oftbis Agreement and applicable provisions of'~- and cp· 
below. lf ~manufacturer-parties to this Agreement receive ~~ ¥" 

PJ:age ll af 21 
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of a violation of the Agreement through their course of dealing With their 
-authorized dealers and distn'butors, from A TF, state ot local law 
enforcement. the Oversight Commissio~ another d=aler or distributor, a 
customer or other credible somce, the manufacturer parties to this· 

. Agreement will either iuunediately.tenninate sales to the dealer or 
distributOr in violation or take the followmg actions. The manllfucturer(s) 
that have authorized the dealer or distributor to seU its/their firearms will, 
individually or collectively> notify the dealer or distnbutor Witlrin seven (7) 
business days ofleaming m such violation and inform the dealer or 
distributor of the breach and request i.nfor.mation regarding the: brea.t~b. 
The distributor or dealer will then have fifteen (15) days to provide the 
manufacturer(s) with the requested infotroation. If the manufacturer(s) 
detennine that the dealer or distnbutor is in viomtian ofthis se~on of the 
Agreemen~ this determination will void the distribution or agency 
agreement tm~er which the distributor or dealer receives products from the 
manufacturer. The manufaeturer(s) will not honor any further orders for 
the distnbutor or dealer until the manufacturer(s) determine that the 
distributor or .dealer is in compliance with the Agreement. 

The manufacturer(s) shall infonn the Oversight Commission and A TF of · 
its/their notifications and deaisions and provide them with the information 
provided by tho dealer ar distributor. If the Oversight Commission 
determines that !ruSpension or temlination of the dealer or distributor is 
warmnted, and the manufacturer(s) did not take this action. the Ovemgbt 
Commission shall direct the mmufacturcr(~) to do so. 

B. Authorized distributors- additional provision. 

Authorized distributors must agree to sell the manu:fucturer' s products only to 
other authorized distributors or authorized dealers or directly to. goveroment 
purcbasm. · · 

C. Authorized dealers- additional pro"Visions .. 

COPY 
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· In addition to the requirements in section II(A)(l )p authorized dealttS must 
agree: 

I. Not to seD any of the manufacturers' products to any ~edernl.firemns 
licensee that is not an authorized distributor or authorized deal~ of that 
manufadurer. 

2. Not to engage in sales that the dealer knows· or has reason to know are 
· being made to. straw pwchasers. 

3. To adhere to the following procedure for multiple handgun sales. If a 
purchaser wants to purchase more than one hand~, the purchaser may . 
take from the dealer only one handgun on the day of sale. The dealer at · 
that PJ.t wil:l_file a Multi~le Sales Repon with ATI' .. The purchaser may 
take. addibonal handg\uffrom the dealer ~ys thereafter.etil-
tbe salt;is rompJeted -This provision shall not apply to sales to qualified 
private security compames licensed to do business within the State where 
the transfer occnrs for use by the company in its security opentions. 

D. Manufac:turers. 

Each manufacturer must: 

1. Provide quarterly repons of its own sales data and downstream sales clara, 
with the volume of sales by make, model~ caliber and gauge~ to. A TF' s 
National Tracing Center. 

2. Not market any firearm in a way that would make the firearm particularly 
appealing to juveniles or criminals, such as advertising a firearm ~ 

. ufingetprint resistant.,, 

3. Refrain from selling any modified or sporterized semi-automatic assauh 
pisto~ of a type that cmmot be imported inro the United Statesr-. -----. 

COPY 
Page l4 or z1 
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4. Reaflitm their longstanding policy and practice of not placing 
. advertisements in the vicinity of schools, high crime zones, or public 
·.housing. · 

5. Verify the validity of a licem~e against an ATF database before transfelring 
a firearm to any licensee. 

6. Forgo any transfel' of a fireann to a licensee if the manufacturer knows the 
licensee to be Wlder indictment violations ofthe Gun Control Act or any 
violent felony OI'serious drug offense as defined in 18 U.S.C. § 924(eX2). 

7. Implement a secwjty plan for securing fireanns, including firearms in 
shipment. The plan will iJlclude the following elements. 

a. Employee and visitor movement illto and out of the manu:facturer~s 
facility will be only through designated security control points) and 
visitors will be admitted only after positive identification.and 
confinnation of the validity of the visit Employees and visitors will 
pass through a metal d~ctor before leaving 

b. All areas whe1:e fueanns are assembled and stored will be designated 
as reStricted areas. Access w.ill be authorized only for those employees.· 
whose work requires them to enter these areas or for escorted visitors. 
Protcctive.barriers will be installed in restricted areas to deny or 
impede unauthorized access. · 

G. Each facility or area wher~ iireanrls, ammunition, or crnnponents are 
stored will be provided wi1h a. system to detect unauthqrized entry. 

d. Iftire3l1DS are shipped in cartons, the canons Will.bear no identifying 
marks or words. The manufu.cturer parties to this Agreement will use 
only vr:ry strong cartons to protect against concealed pilferage in truck 
shipments~ and large cartons will be secured with steel smtpping ill two 
directions. The manufacturer panies to this Agreement v tlll use aruy 

camers and freight fmward~s that warrant in writing tha e6PY 
Pa.gJ~lS of 21 
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crimina) background checks ou delivery personnel and report all thefts 
or losses of firearms to ATF 'Within 48 hams of learning of the theft (1[' 

loss. The .IWU:Iufactllrer parties to this Agreement will inspect carriers., 
and frnwarders' local facilities periodically. 

8. Encomage its authori%ed dealers and distributors to consent to up to three 
unannounced ATF compliance inspections each year. 

E. Corporate responsibility. 

If ATF or the Oversight Commission informs the manufacturer parties to this 
Agreement that a disproportionate number of crime guns have been traced to 
a dealer or distributor within three years of the gun's sale, the manufacturer( s) 

· that have authorized the dealer or distnbutor to. sell guns will either · 
immediately terminate sales to the dealer or dis1nlnrtor or 'bke th.e foHowing 
actions. The manufacturers will, individually or collectively, notify the dealer 
ot d.istnlmtor of the disproportionate number within seven (7) days and 
derncuid an explanation and proposal to avoid a disproportionate number of 
ttaces in the future. The dealer or distributor will have fifteen (1 S) days to 
provide the eXplanation and ptopQsal. If the manufacturer(s) detennine that 
the explanation aod proposal are not satisfactory, the manufacturer(s) will 
terminate supplies to the dealer or distributor .. · Jf the manufacturer( s) 
determine that the explanation and proposal are satisfactory~ the rnanufacltner 
will continue supplies. but will closely mOlliter traces to the dealer or 
distn'butor in question. If disproportionate traces continue. the 
manufacturer(s) will terminate supplies to the dealer or distributor. 

The manufiwturer(s) shall infonn the Ovemght Commission audA1F of 
· its/their notifications and decisions and provide them with the infonnation 

provided by the dealer or distn"butor. If the Oversight Commission 
determines tlmt suspension or teiminatiou of the dealer or dismbutor is 

. wamm1ed, and the manufacturer(s)did not take this action. tbe Oveniight 
Couimission shall direct the .manufacturer(s) to do se. · 

.Page 16 of 11 COPY 
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. Disproportio'flate numher of crime guns: Upon executio.o of this Agreement, 
the Oversight Conl111ission will convene to determine a formula to identify 
wbat constitutes a disproportionate number of crime guns. In determining the 
formula, the Oversight Commission shall consider the available data and 
~lisb procedures to ensure that the relevant data is obtained. This . 
provision will not take effect until the OverSight COIDI11ission sets the fonnula 
and a mechanism for its implementation. 

Oversight 

A. Oversight Commission. 

1. Composition. Arl Oversight Commission comprised of five members 
shall be formed. The Commission members shall serve five-year terms 
except for first terms as noted and shall be appointed as foUows: 

. a. Two members by the city and ooWlty parties to the Agreement. First 
appointees to serve two· and three-year terms) respectively. 

b. One by the State parties to the Agreement First appointee to serve a 
three--year terin. 

c, One member by the manufacturer parties to the Agreement First 
appointee to serve a four .. year term. 

d. One selected by ATF. First appointee to serve a five-year·tenn. 

2. Authority. - The Oversight Co:mmissicn, which will operate by majority 
vote, will be empowered to oversee the implementation of this Agreement . 
. Its authorities will include but not be limited to the authority to (1) review 
the findings of A.TF or the proofing entity that will oversee the design and 
safety requirements of Part I oftbis Agreement, (2) maintain records of 
firearms sold pursuant to the law enforcement exception~ as set forth i'n 
Part I.B of this Agreement, (3) re'View the safety tTaining materials and test 
se1 forth in Parts TI.A.l JD-Il.ofthis .Agreemcnt, and (4) parti . C t)')y 

Page 17 Of _21 · · 
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oversight oftb~ distribution and sales provisions established in Part n·of 
this Agreement, as set forth in Parts II.A.2 and n.E. 

The Oversight Conunission shall have a staff, which will be entitled io 
inspect participating manufacturers and their authorized dealers .and 
distnbutors to ensme compliance with the Agre~t. The costs of the 
Commission shall be funded ~Y the manufac~er parties to the Agr~ement. . 
Each manufacturer part),. t~ this Agreement Will pay no more_ than {C ~ 
3DJlua11y. . . ~I 

B. Role of ATF ..... ATF will continue to issue1 regulate cmd inspect federal· 
· fireanns lit.ensees, collect multiple sales forms. conduct fireanns frclces 1 

investigate firearms traffickers and straw pw-chasers, enforce the Gun Control 
Act and the National Firearms Act and fulfill its other statutoty 
responsibilities. To the extent consistent with law and the effective 
accomplishtnent of its law ~orcement. responsibilities, ATF will work with 
the manufacturer parties to the Agreement and the Oversight Commission to 
assist them in .meeting their obligations under the Agreement. In particular, to 
the eXtent that ATF tmcovers violations of the following provisions in its 
inspections or other contacts with federal firemms licensees, it will i.nfonn the 
Oversight Gommission:. ll(A)(l)(a), (b), (e)J (h), (i), G), (k)l (o), (p),. and (q), 
(C)(2.) and (D)(l) and (5). Nothing in this paragraph shall diminish the 
obligation of the manufacturer parties to this Agreement to make reasonable 

' efforts to identifY noncompliance and respond to notifications of \li.(}]ations 
from parties other than ATF. · 

C. Manufacturer eooperatinn. 

l_ Each manufacturer shall designate an executive level manager to serve as 
a complianc~ officer and shall provide the compliaD.ce officer ~th 
sufficient resources and staft'to fulfill the o:fficer>s responsibilities under 
this agreement. 

2. The compliance officer shall b~ responsible for 

COPY 
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a. Ensuring that the manufacturer fulfills its obligations under this 
agreement; 

b. Training tbe manufacturer's officers and employees on the obligations 
imposed by this agr~ement; and 

c. Setving as the liaison to the Overs~ght Commission. 

3. Each manufacturer shall commit to full cooperation iii the implementation 
and enforcement of~s Agreement. 

IV. Cooperation with Law. Enfol'eement. 

A. The manufacturer partieg to this Agreement reaffirm their commitment to 
cooperate fully with law enforcement and regulators to eliminate illegal 
· fireanns sales and possession. 

B. Within six (6) months of the effective date of this Agreement, if 
technologically availa.ble, the manufacturet parties to this Agreement shall fire 
each firearm before sale and enter ·the digital image of its casing along with 
the weapon's serial nmnber into a system compatible with the NationaJ 
Integmted Ballistics Identification Network system. The digital image shall 
be: made available electronically to ATF~s National Ttacing Center. 

C. Manufacturers shall participate in ATF' s Access 2000 program to facilitate 
electronic linkage to their inventoty system to allow for rapid responses to 
ATF' s firearms trate requests. 

V. Legislation. 

Page 19 af 21 
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. ~~ • ~ CN<V.reYJ't. .30 lMs;utt.s bv~td- ~Cf 
Upon the st@Jiatnx~S\.gecmet el46& ctties~ eounnes) or States, the 1 
manufacturer parties to this Agreement shall dedicate one percenr of annual 
~earms revenu~s to a trust~ to implem~nj~~~~ se~ ~paign to 

· inform the·public about the risk of firearms-ili·11b ~eme, ~e storage> 
and the need to dispose of firearms responSJ.'bly ... tlH:e.ugh oo~liian 01 t:unstcr 
tlfiaeh a Sls; u-w;IJ M tM neeci t~ce gwm "Vi6llliaee. .:rl1e W fiua•' wilJ 
alsnc aYJ&il&We t9 jlJ:Id a DatinnaJ.fimarms death and injliP! f'!Poding .,, ... 

vn. Most ravo...e.t ~vemment entity. 

If the manufacturer parties to this Agreement enter into an agreement with 
any oth~ entity wherein they coo:unit to institute design or distribution 
reforms that are more expansive than any·ofthe above-enumerated itenlS, 
such reforms wil) become a part of this Agreement as well. 

Vlll. Enforce~~~ent. 

-
The Agreement will be entered and is enforceable as a Court order and as a 
contract. 

Dated this _day of March, 2000. 

Approved and Authorized by: 

Manufacturer parties to this Agreem.ent: 

Smith & Wesson 

Govemmeutal paries to this Agreement: COPY 
Page20af 21 



MAR-16-2000 15:51 AGC TREASURY DEPT 

WORKING~Jt'! __ 
Privileged & Conf~ 

Department of the Treasury 

Department of Housing and Urban Development 

(City,. State3 and County parties to this A~ement] 

I 

: 

i 

I. 

Pagc21 of 21 

i 

202 622 1944 P.13/13 

March 16~ 2000 
SettletnLnt DoaJ~nt 

COPY 



03/13(2000 13:29 HUD ~ 94565542 

DRA.Fr 
·NOT FOR CIRCULATION 

A ~6 ~ N0.966 

PRIVILEGED AND CON'FIDIEN!IA<L 
A TTOR.NEY WORK PROD 

13 
.March{. 2000 

[;102 

. -;: ~ .... .. /so f/{-.nl Lf y~J rv.rtv-kJ :r./.-~ 
BY FACSIMILE 5"'"Jsafio) .. -rt..~+ WL e'f<'pf:.n. ,.;/.u.~ ~A-Ll re-

hil.f fL. lf.A/~n~ A. ft..,.._) .. ;.f:r pvn-Lr'-j pow~r 
Mr. Eliot Spitzer .fo 1-ul ""-""lu. sr.rc. /L.f ~ IJ>~ ~ ~' .... {;.,~ 
Attorney General ... a. ... vtJf. {vrJ a..J_ Jc

1 
J.n-Lvhi. . Y: t-,,_ W>L- ~ . . 

State ofNew York ,.. h-e rA /1 L [{ 

The Capital /YLA k ft'V) ...-w ...... fl.u..-f ~T AS t-t- • f\ 1 1-t.J ~ {f..._ 
':t: k~w' i"L.-f IVt.. L,.,.L ll,,t{ ~ (l'VS~ 7 IL 

Albany, NY 12224 ._-r...,.,~~ • W~ ,{: ,,~::,:,~Jw.JJl.,J 
Re: Letter ofMarch 6, 2000 and Moving Fotward ~( Jt""'V'k~~ Akl/1~.31 JzV>-Jx- fL {;1.:. L 

A..S a.... l',c~ Tl'/I"T ":.""'.{t1f~"~ I[ 'J"'-D 
a-1 r+-•ftMJf-lltr'fi~ MIL ~c ... ~h, u .... ~ (.. 

. , ~:>€'"tl.T® .. I ,p 1 'L~,l ...,HL-~~ ~o•~.}kc.J 
Dear Eliot: 'B..k ~ b~ &f 1 '9s3 a be 

• • ~ .. l,o...(. ~ Co)~. 'Bc.fo'f". ~L~ _ \ ~-' . ~ur 
In your recent letter, you expressed yoQT trust that we will be able to move I"\-.1~\H .. • '"" ) 

forward together in a true partnership toward our common goal of seeking fun.damental 
changes in the way firearms are manufactured and distributed. I agree with you 
wholeheartedly, and I hope that this letter will continue to clear the air. We both seek to 
make the gun industry take a responsible role in stopping the awful toll of gun violence 
by incorporating reasonable safety devices in the guns_they manufacture and by 
implementing distribution and advertising practices that will keep guns out of the hands 
of criminals and children. I look forward to sinJng down with you and the city litigants 
next week ro,take stock of where we :u·e now and how we can move forward. My 
understanding is that Louise has requested on your behalf that we have.a pre-meeting on 
the 22"'\ and I am happy to do so. 

¥et11' ~entfm:ding of the CMent state efaaget.ia1;iefl3 •#it:h t:he gun i:fiehtstry, 
he•.v8"lar, eeems ~e '99 g'Y:iaee ey a ffliaim:}'res!ion abottt om tele fll'l:r:l the :ai:stai=y ef a\U' 
m·1eh cme'B:t, \'tj b:ich I ll:ffi glaEI tg 'be able to correct To be&tin with prior to o11r . . 

i.&v&l-v~Rt; ."},~ Ra>'/~ffi tela by :ffiEIBy affu:e ~M'hetp;tn.13 thai thlnegotiations ye:1 aea 
· beenc~g with,..manufacturers had reached a ~illemate .. Your negotiations 
had taken place for nine months and the cities and counties involved in the litigation were 
expressing deep frustration. at the lack of progress. You had received no counter-offer 
from the industry, and the prospects for receiving one were diminishing rapidly. 
Moreover, the city and county litigants, with whom we were in contact through our 
ordinary business, felt that their interests were no.t being adequately represented and, as 
you heard [Tom the litigants themselves in our January meeting at the OEOB, that m.~·"'c.;",__ ____ ..., 
ofthe litigants felt that they had been effectively cut out of the process. · 

COPY It was at that point that several city and county litigants approached the 
Adininistration, seeking our involvement to break the stalemate, reCOg11iZing, as you nave 
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acknowledged, that we bring unique resoUices to this effort. We agreed to participate 
because we felt that our presence at the table could significa11tly increase the prospects for 
a gl.obal settlement, and because it was becoming increasingly clear that, given the role of 
the federal government in regulating fireanns, any negotiated solution would require our 
.involvement. 

Our presence inunediately reinvigorated the negotiation process and has led to 
real progress. We have convened the only comprehensive strategy meeting for all 
litigants (city, county and NAACP); we have lent our expertise and resources to assisting 
m this effort, including convening a unique seminar by the Bureau. of Alcohol, Tobacco. 
and Firearms to provide insights for litigants about firearms and firearm regulation; we 
have sought input .from all 31 litigants on what settlement terms are desired; and we have 
used the bully pulpit of the federal government to ensure that the need for a negotiated 
settlement r~mains a pressing public policy concern. 

It is true, as you noted in your letter, that a handful of intransigent manufacturers 
reacted to our presence "in the negotiations by seeking to divide the litigants and by using 
our involvement as an excuse to politicize the process. The stance of this small group of 
manufacturers prior to our proposed Jant\ary meeting with the industry in Las Vegas 
(recall tha~ the industry initially welcomed the Administration's involvement in the Las 
Vegas negotiations) was calculated to derail negotiations entirely, and we urged a united 
front in re$onse. Everyone.involved on our side deeply appreciated your willingness to 
stand with us in resisting the efforts of a few manufacturers, working in bad faith, to 
divide our ~ide and dictate negotiating tenns and conditions to litigants an.d potential · 
litigants. 

' ·' 

Our on-going discussions with the industry flow from an entirely different 
pre~ and show real promise of bearing fruit. We have stated consistently and publicly 
that we would be happy to sit down with responsible manufacturers, even if the industry 
as a whole was unwilli11g to negotiate in good faith. This is in fact what we have done 
and are continuing to do. It is simply not true, moreover, that we are using your 
settlement framework an.d negotiating drafts. Altbotigb w_e have our own view of ideal 
settlement terms, we have sought to synthesize the array of input we have received frolll a 
range of current and potential litigants. 

It is critical that as we move forward, we do so in a spirit of tmderstanding. It 
does not do our joint cause any good for there to be threats to derail our current, 
productive discussions by violating the clear need for confidentiality. I respect the 
sensitivity of this process, and for that reason, I have no intention of releasing this letter 
to a wider audience, and I would appreciate a similar sensitivity on your part. 

[;103 

We can accomplish so much more if we put our need. for constant personal COPY 
involvement second and our goal of saving lives first. We have worked hard at evel) 
stage to include you in oui discussions, and we have made the same effort with other~.-___ __,.; ............. 
actual and potential litigants. Other participants in t~s process have .reacted favorably to 
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our involvement and now that we are so close to making a real breakthrough it would be 
unfommate to find the process undermined by anyone from our side. 

As I said at the outset, I hope that our partnership can contitiue in good faith, and I 
look foiWard to continuing our dialogue and meeting next week. 

Sincerely, 

[;104 
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[Manufacturer and importer parties to the Agreement] and [state, city and public 
housing authority parties to the Agreement] enter into this Agreement to reduce 
the criminal misuse of firearms, combat the illegal acquisition, possession and 
trafficking of firearms, reduce the incidence of fuearms accidents, and educate the 
public on the safe handling and storage of firearms. Furthermore, [manufacturer 
and importer parties to the Agreement] enter into this Agreement as a continuation 
of their efforts to make their fuearms as safe as practicable for their customers and 
the public. Accordingly, in consideration of the commitments set forth below: 

1. The [state, city and public housing authority parties to the Agreement] . 
dismiss the [manufacturer and importer parties to the Agreement] with 
prejudice from the lawsuit entitled ; or 

2. The [state, city and public housing authority parties to the Agreement] 
agree to refrain from filing suit against the [manufacturer and importer 
parties to the Agreement] on any cause of action arising from 

The parties agree that this Agreement constitutes the full and complete settlement 
of any and all claims that were raised or could have been raised in the subject 
litigation. The parties agree further that this Agreement does not constitute an 
admission of any violation oflaw, rule or regulation by the [manufacturer and 
importer parties to the Agreement], or any of [its/their] employees. Nothing in 
this Agreement shall be construed to be an admission ofliability. The adoption of 

.. standards for fuearms design and distribution in this Agreement shall not be 
construed as an admission by the [ man1,1facturer and importer partie~ to the 

' I . • 

Agreement] that practices they engaged in prior to the execution of this 
Agreement were negligent. 

I. Safety and design. 

DETERMINED TO BE AN 

ADMINISTRATIVE MAR~~G 
INITIALS:~DATE: '\ a 
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A. Each firearm design sold by each manufacturer orimporter shall be tested. 
by [an agreed upon proofing entity] against the following standards. 
Existing designs shall meet these standards within 60 days of execution of 
this Agreement unless a longer period is specified in the standard. New 
designs shall not be manufactured and sold after the execution of this 
Agreement unless. they conform to these standards. 

1. Standards applicable to all handguns: 

a. Second "hidden" serial number. The gun must have both a visible 
serial number on the exterior of the frame or receiver, as well as a 
second serial number hidden on the interior of frame or receiver (e.g., 
under the grips) or visible only with the aid of an optical instrument. 

b. External locking device. As an interim measure, until the 
implementation of I.A. I.~, within 60 days of execution of the 
Agreement, each firearm shall be supplied with an external locking 
device that effectively prevents the operation of the firearm when 
locked. 

c. [Internal locking device. Within 24 months of execution of the 
Agreement, each firearm shall have a built-_in, on-board locking. 
system, by which the firearm can only be operated with a key or 
combination or other mechanism unique to that gun. 

d. [Authorized user technology. A Technical Advisory Panel shall be 
convened to determine whether it is feasible to incorporate into all 
firearms or certain models or tvpes of firearms a device or technology 
that recognizes only authorized users and pem1its the gun to be used 
only by authorized persons. If the Technical Advisory Panel . 
concludes that such technology is feasible. it shall be incorporated in 
all new firearm models on a schedule to be established by the Panel. 
The schedule \ViJl require the technology to be incorporated in new 
firearm models 36 months after the execution of this Agreement or 18 
ni.onths after the oanel detem1ines that it is feasible whichevr~.,i...,.._+..J',!r+L,....,...._· ~---, 

later. COPY 
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The Panel will also deten11ine whether it is possible to incorporate the 
technology into existing models. If the Panel determines that such · 
incorporation is feasible. the Panel shall establish a schedule for the 
phase-in of such technology into existing models. In no case shall it 
take longer than 5 years from the date on which the Panel concludes 
that it is feasible to incorporate the technology into an existing model 
for the technology to be fully phased in. If the Panel concludes that 
such technology is not feasible when it meets. it shall reconvene 
every six months thereafter for the purpose of making the· 
determinations and establishing the schedules called for by this 
paragraph.] 

e. Child safety. Within 12 months of execution of the Agreement, each 
firearm shall be designed so that it cannot be readily operated by a 
child under the age of 6. Such mechanisms include: making the 
trigger pull resistance at least ten pounds [in the double action mode]; 
or designing the firing mechanism so that an average five year old's 
hands would be too small to operate the gun; or requiring multiple, 
sequenced actions in order to fire the gun. 

f. [Minimum barrel length. Each firearm [design] must h~ve a barrel 
length of at least 3".] [Spread test alternative to be proposed. S& W 
to provide information on the necessary level of accuracy.] 

g. Performance test: A sample of each fiream1 design will be test-fired 
with "proofcartiidges" (cartridges loaded to generate excess pressure 
as set forth in accepted specifications for proof cartridges) to ensure 
the integrity of the material. At least one cartridge shall be fired from 
each chamber. Following this test firing. the fiream1 will be 
examined for hairline cracks or other signs ofmaterial failure and will 
pass this test only if there are no hairline cracks or other sigils of 
material failure. Each firearm design shall also passJhe following 
performance-test: the gun shall fire 600 rounds, stopping only every 

. 100 rounds to tighten any loose screws and to clean the gun (r+~f------, 
required by the cleaning schedule recommended in the manu COPY 
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h. 

1. 

needed to refill the empty magazine or cylinder to capacity before 
continuing. For any gun that loads other than with a detachable 
magazine, the tester shall pause every 50 rounds for ten minutes. The 
tester shall use the ammunition recoinmended in the user's manual, or 
if none is recommended, any standard ammunition of the correct 
caliber in new condition. A gun shall pass this test if it fires the first 
20 rounds without a malfunction and the full 600 rounds with no 
more than 6 malfunctions and without any crack or breakage of an 
operating part of the gun that increases the danger of injury. 
Malfunctions caused by failure to clean and lubricate, or by defective 
ammunition, shall not be counted. 

o be eliminated if frame construction 

J. [Drop test. Pass the more rigorous of: (a) the SAAMI Standard drop 
· test in effect on the date the firearm is sold; or (b) the following test: 
The gun shall be test-loaded, set such that it is ready to fire and 
dropped onto a steel plate or equivalent material of similar hardness 
·from a height of one meter from each of the following positions: (1) 
normal firing position; (2) upside down; (3) on the grip; (4) on the 
muzzle; (5) on either side; and (6) on the exposed hammer or striker 
(or, if no exposed hammer or striker, on the rearmost part of the gun) .. 
If the gun is so designed so that its hammer or striker may be set in 
other positions, it shall be tested with the hammer or striker in each 
such position (but otherwise ready to frre ). 

2. Additional standards for pistols: 

COPY 
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a. Safety device. The pistol must have a positive manually operated 
safety device as determined by standards relating to imported guns 

·-· promulgated by ATF . 

b. [Minimum length and height standards. The pistol's combined 
length and height must not be less than 1 0" with the height being at 
least 4" and thelength being at least.] [Spread. test alternative to be 
proposed. S& W to provide information on the necessary level of. 
accuracy.] 

c. Magazine disconnector. Within 12 months of execution of the G[.,vl.t~r-o . 
Agreement, each pistol shall have a magazine disconnector. 

, d. Chamber load indicator. Within 12 months of the execution of the 
Agreement, each pistol shall have a chamber load indicator painted in 
a prominent, contrasting color and include an appropriate legend on 
the firearm identifying. the location of the indicator and how to read 
it. [S&W/Glock to provide proposal as to how this can accommodate 
a variety of mechanisms. while maintaining industry-wide claritv as 
to the proper reading of the indicator.] 

e. Large capacity magazines. No pistol models designed after January 
t'[ o<-k : 1'\.P 1. 2000 shall be able to accept magazines manufactured pnor to l.? 

September 14, 1994, with a greater than 10 round capacity, and such 
models shall not.be capable of being easily modified to accept such · 
magazines. Nor shall ammunition magazines that are able to accept 
more than 10 rounds be sold by [the manufacturer and importer 
parties to this Agreement] or their authorized dealers and distributors:. 
See Part II.A.l.h. below. 

f. Additional safety features. Each pistol_must have a firing pin block· 
or lock. 

3. Additional standard for revolvers. Each revolver design must pass a 
safety test. Each design must have a safety feature which autornancauy 
(for a double action revolver) or by manual operation (for a sing €6 py 
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4. 

revolver) causes the hammer to retract to a point where the firing pin 
does not rest upon the primer of the cartridge. The safety device must 
withstand the impact of a weight equal to the weight of the revolver 
dropping from a distance of 1 meter in a line parallel to the barrel upon 
the rear of the hammer spur, a total of 5 times. 

standards similar 

B. Law enforcement and military exception. An exception to a requirement 
of paragraph A may be granted for firearms manufactured or imported for 
sale to a law enforcement.agency or the military if the law enforcement 
agency or military organization certifies to the manufacturer or importer 
that the exception is necessary for official purposes. [Where a law 
enforcement agency authorizes or requires its officers to purchase firearms 
individually for official use, an appropriate certification from the agency · 
will be permitted to apply to sales to a number of individual officers.] The 
manufacturer or importer shall maintain the certification in its records and 
provide a copy to the Oversight Commission. Firearms sold to law 
enforcement or the military pursuant to this exception, which do not comply 

. with the design standards of this Agreement, will be accompanied by a 
statement: 

1. "On [date], [manufacturer and importer parties to this Agreement] and 
[governmental parties to this Agreement] entered into an Agreement 
establishing certain design standards for firearms sold to civilians. 
Pursuant to that Agreement, we are obliged to inform you that this 
firearm does not comply with the following design standards of the 
Agreement: [ .. ] . We are further obliged to request that you not. 
resell this firearm to civilians. This statement is not intended to suggest 
that there are any design flaws with this firearm, and you remain entitled 
to dispose of it in any lawful manner." 

COPY. 
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C. Warnings about safe storage and handling. Within 6 months of 
execution of this Agreement, [manufacturer and importer parties to this 
Agreement] shall include in the packaging of each firearm sold a warning 
on risk of firearms in the home and proper home storage. At· a minimum, 
these warnings shall state in 14 point type; bold face: 

. "This handgun is not equipped with a device that fully blocks use by 
unauthorized users. More than 200,000 firearms like this one are 
stolen from their owners every year in the United States. In addition, 
there are more than a thousand suicides each year by younger 
children and teenagers who get access to firearms.· Hundreds more 
die from accidental discharge. It is likely that many more children 

· sustain serious wounds, or inflict such wounds accidentally on others. 
In order to limit the chance of such misuse, it is imperative that you 
keep this weapon locked in a secure place and take other steps 
necessary to limit the possibility of theft or accident. Failure to take 
reasonable preventative steps may result in innocent lives being lost, 
and in some circumstances may result in your liab~lity for these 
deaths. 

D. [Illegal firearms. Manufacturers and importers shall not sell firearms that 
can be readily converted to an illegal firearm, that is, a weapon designed in 
a manner so that with few additional parts and/or minimal modlfications an 
owner can convert the firearm to an illegal fully automatic weapon;] nor 
shall the firearms be designed so that they are resistant to fingerprints. · 
[Jannuzzo to review case law and propose language making "readily 
converted" more exact.] 

E. [Upgrade programs. [Manufacturer and importer parties to this 
. Agreement] shall offer· their customers the opportunity to retrofit existing 
firearms with improved safety devices as they become available and to the 
extent technically feasible. These upgrade programs shall be extensively. 
advertised in several major gun magazines and at retail stores. 

II. Sales and distribution. 
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Page 7 of 22· 



WORKING D~T .. 
Priviieged & ConJlaenti!!:l 

March 13, 2000 
Settlement Document 

[In addition to complying with specific terms, manufacturers and importers wiU 
agree for themselves and as part of any distribution or agency agreement that they, 
and their authorized distributors and authorized dealers, including franchisees, 
shall commit to a standard of conduct to make every effort to eliminate sales of 
firearms that might lead to illegal firearm possession and/or misuse by criminals, 
unauthorized juveniles, and other prohibity_d persons ("suspect firearms sales"). 
Suspect firearm sales include sales made to straw purchasers, multiple sales of 
handguns without reasonable explanation (excluding sales to FFLs), and sales· 
made to any purchaser without a completed background check.] 

A. Authorized distributors and dealers. 

1. Manufacturers and importers may sell only to authorized distributors and 
authorized dealers. In order to qualify to become an authorized 
distributor or authorized dealer, the distributor or dealer must agree in · 
writing to: 

a. Possess a valid and current federal firearms license, and all other 
licenses and permits required by local, state or federal law, and certify 
on an annual basis, under penalty ofpetjury, compliance with all 
local, state and federal firearms laws. 

b. Execute in the presence of the purchaser the following elements of all 
firearms transactions at the premises listed on its federal firearms 
license: completion of the forms and related requirements under the 
Brady Act and the Gun Control Act and physical transfer of the · 
firearm. 

c. Carry insurance coverage in amounts appropriate to its level of sales, 
but at a minimum no less.than [$1 million] for each incident of 
damage, injury or death. [Jannuzzo to detenlline cost of insurance 
and propose appropriate coverage. S& W also to look into this.] 

d. Make no sales at gun shows unless all sales by any seller at the gun 
show are conducted only upon completion of a back~ound cl,...e.:::;ck=-.------, 
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e. [S& W to make further inquiries as to the feasibility of this proposal 
and propose alterations if deemed necessary. Maintain an inventory 
tracking plan that includes at a minimum the following elements: 

f. 

(1) Electronic recording of the make, model, caliber or gauge, and 
serial number of all firearms that are acquired no later than one 
business day after their acquisition and electronic recording of 
their disposition no later than one business day after their 
disposition. Monthly backups of these records shall be 
maintained in a secure container designed to prevent loss by 
fire, theft, or other mishap. 

(2) All frreartns acquired but not yet disposed of must be 
accounted for through an electronic inventory check prepared· 
once each week and maintained in a secure location. 

(3) For authorized dealers and franchisees, all ATF Form 4473 
firearm transaction records shall be retained on the dealer's 
business premises in a secure container designed to prevent 
loss by frre, theft, or other mishap. 

( 4) If an audit of a distributor's or dealer's inventory reveals any 
firearms not accounted for, the distributor or dealer shall be 
subject' to sanctions, including tt~rmination as an authorized· 
distributor or dealer.] 

[Jannuzzo to price/ propose alternatives. S&W also to ask 
internally what would be reasonable. With particular focus on 7. 8, · 
9. 10. 121 [Implemen,t a security plan for securing firearms, 
including frrearms in shipment. The plan must satisfy at least the 
following requirements: 

. (l)All perimeter doorways shall meet one of the following: 

(a) A windowless steel security door equipped with a dead bJl4QPY 
and a doorknob lock; ~. 
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(b)A windowed metal door that is equipped with a dead bolt and a 
doorknob lock. If the window has an opening of five inches or 
more measured in any direction, the window shall be covered 
with steel bars of at least one-half inch in diameter or metal 
grating of at least nine gauge affixed to the exterior or interior 
of the door; or 

(c) A metal grate that is padlocked and affixed to the licensee's 
premises independent of the door and door frame; 

(2)All windows shall be covered withsteel bars or roll-down security 
gates; 

(3)Heating, ventilating, air-conditioning and service openmgs shall 
be secured with steel bars, metal grating, or an alarm system; 

( 4) Any metal grates shall have spaces no larger than six inches wide 
measured in any direction; 

(5)All steel bars shall be no further than six inches apart; 

(6)At least a number 10-gauge expanded steel mesh will be installed 
from floor to ceiling in the walls of the store's vault and the walls 
of the store that adjoin other businesses; 

\ 

(7)All firearms shall be secured with a hardened steel rod or cable of 
at least one-eighth inch in diameter through· the trigger guard of 
the firearm.. The steel rod or cable shall be secured with a 
hardened steel lock that has a shackle. The lock and shackle shall 
be protected or shielded from the use of a bolt cutter and the rod or 
cable shall be anchored in a manner that prevents the removal of 

· the firearm from the premises. 

·COPY 
Page 10 of 22 



·WORKIN~T 
Privileged & Con.fiilent.i.al 

March 13, 2000 
Settlement Document 

. (8) Display cases shall be locked at all times except when removing a . 
single firearm to show a customer, and customers shall handle 
firearms only under the direct supervision of an employee; 

(9) All firearms shall be secured, other than during business hours, in 
· a locked fireproof safe or vault in the licensee's business premises; 

( 1 0) Ammunition shall be stored separately from the firearms and­
out of reach of the customers; 

( 11) The store shall be protected by a burglar alarm with central 
monitoring, a video system, motion and glass smash sensors, 

· and a panic button; and 

(12) A common carrier will be used to ship firearms only if the 
common carrier warrants in writing that: 

(a) it conducts criminal background checks on its delivery 
personnel; and 

(b) it reports all thefts or losses of firearms to ATF within 48 hours 
ofleaming of the theft or loss.] · 

g. [S&W will see if their sales people can propose alternative language] 
[Exclude persons under 18 years of age not accompanied by a parent 

·or guardian from portions of their premises where firearms or 
ammunition are stocked or sold. Exclusion may be accomplished by 
means such as physically segregating that portion of the premises.] 

h. Not sell ammunition magazines that are able to accept more than I 0 
rounds regardless of the date of manufacture, not sell any semi-
automatic assault weapon as defined in 18 U.S.C. 921(a)(30) 
regardless of the date of manufacture, provide safety locks and 
warnings with firearms, as specified in Section I -above, and sell only 
firearms that comport with the design criteria of this AgreelTlP'Htvn+-HL .. -----, 
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1. [Provide~anufacturers, iin.porters)law enforcement, and government ~ 
regulators conducting compliance inspections, for purposes of '>V"'i !,.,-\-

determining compliance with conditions imposed as a result of this oJiA'"J""~..;..... 
Agreement, or for any other authorized purpose full access to any ~ 
documents related to the acquisition and disposition of firearms 
deemednecessary by one of those parties;] [Provision acceptable in 
principle, S& W to review language.] 

J. Participate irt and comply with all monitoring of firearms distribution 
by manufacturers, importers, ATF or law enforcement. 

k. Maintain an electronic record of all trace requests initiated by ATF, 
and report those trace requests by make, model and serial number of 
firearm, date of trace, and date of sale to the manufacturer of the 
frrearm within 24 hours unless ATF, for investigative reasons, directs 
the licensee notto do so. 

1. Agree to cooperate fully in the oversight mechanism established in 
Section III of this Agreement, including providing access to all 
necessary documents, and to be subject to the jurisdiction of the court 
enforcing this Agreement. 

m. [Require all employees to attend annual training provided developed t __ /0:? 
by manufacturers and importers {and approved by the Oversight ~p.N...J "l 
Commission,) The training, whiSl shall be· developed in consultation 
with A TF, shall cover at a minimum: the law governing frrearms · 
transfers by licensees and individuals; how to recognize straw 
purchasers and other attempts to purchase firearms illegally; how to 
recognize indicators that firearms may be diverted for later sale or 
transfer to those not legally entitled to purchase them; how to respond 
to those attempts; and the safe· handling and storage of firearms. New 
employees will receive training on the above topics, based on 
materials developed forthe annual training, before handling or selling 

· firearms and shall attend annual training thereafter.· =W~i=th=in===l~2 ____ __, 
months of the date of execution of this A reement and annua 
thereafter the arties to this A t py 
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will obtain from all authorized dealers and distributors certifications 
that such training has been completed. with a list ofthe names of all · 
trained employees.] [Provision agreed to in principle.] 

n. [Require all employees to pass a comprehensive written exam, which 
shall be prepared in consultation with ATF(and approved by the 
Oversight Commission,~ on the material covered in the training before 
being allowed to sell or handle firearms. Any employee who fails to 
pass the· exam shall be prohibited from selling or handling firearms 
on behalf of the distributor or dealer. The annual certification 
discussed in II.A.l.m. above. will include certification that all 
employees have passed the exam.] [Provision agreed to in principle.] -·· · 

o. Provide data on the volume·ofsales by make, model, and caliber or 
gauge to ATF's National Tracing Center on a quarterly basis. 

p. Consent to up to thiee unannounced ATF compliance inspections 
each year. 

q. Not complete any transfer of a firearm prior to receiving notice from 
· the NICS that the transferee is not a prohibited'person under the Gun 

Control Act. 

r. Verify the validity of a licensee's federal firearms license against an 
ATF database before transferring a firearm to that licensee. 

s. Forgo any transfer of a firearm to a licensee if the dealer or distributor 
knows the licensee to be under indic~ent for [violations of the Gun 
Control Act or any violent felony or serious drug offense as defined 
in 18 U.S.C. § 924(e)(2)J. 

t. Provide monthly reports to ATF of the make, model and serial 
number of all used firearms that are taken into inventory. 

u. Tran~fer firearms only: 
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(1) [To individuals who have demonstrated that they can safely 
handle and store firearms through completion of a certified 
firearms safety training course or by having passed a certified 
firearms safety examination. Mandatory topics to be covered in 
the course and exam will include: safe handling and storage of 
guns and the legal restrictions on transferring or selling guns. 
WithinXfuonths of execution of this Agreement. a banel with 
members selected by the [manufacturer and importer parties to this 
Agreement] and ATF wm determine what courses and 
examinations qualify as certified firearms safety courses and 
examinations~ Within 1Zl~1onths of execution of this Agreement. 
this provision will take full effect. 

(2)After demonstrating to the purchaser how to load, unload, and 
safely store the firea.n.n, ·and how to engage and disengage all 
safety devices on the firearm. 

(3)After.providing the purchaser with a copy of the ATF Disposition 
ofFirearms Notice. 

(4)After obtaining the purchaser's signature on a form certifying that 
the purchaser has received the instruction described in 
subparagraph (2) and the notice described in subparagraph (3) and 
maintaining that form in its files. · 

(5) After providing the purchaser with a written record of the make, 
model, caliber or gauge, and serial number of each firearm 
transferred to enable the purchaser to accurately describe the 
firearm to law enforcement in the event that it is subsequently lost 
or stolen. 

2. [[Manufacturer and importer parties to the Agreement] shall incorporate 
into any distribution or agency agreement with their authorized 
distributors and authorized ·dealers, including franchisees, procedures for 
terminating distributors, dealers or franchisees that engage in c<rrn±m:T:n. ,..----, 
violation of this Agreement. Distributors and dealers shall agre en py 
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enforcement system as a condition of becoming authorized. [The 
manufacturer and importer parties to this Agreement] shall require 
annual certification by their authorized dealers and distributors that they 
are in compliance with the requirements in II.A.l(a-u) of this Agreement 
and applicable provisions of B. and C., below. If the [manufacturer and 
importer parties to this Agreement] learn of a violation of the Agreement 
through their course of dealing with their authorized dealers and 
distributors, from A TF, state or local law enforcement, the Oversight 
Commission, another dealer or distributor, a customer or other credible 
source, the [manufacturer or importer parties to this Agreement] will 
take the following actions. The manufacturer(s) and/or importer(s) that 
have authorized the dealer or distributor to sell its/their firearms will, 
individually or collectively, notify the dealer or distributor within seven 
(7) business days of learning of such violation and inform the dealer or 
distributor of the breach and request information regarding the breach. 
The distributor or dealer will then have fifteen (15) days to.provide the 
manufacturer(s) and/or importer(s) with the requested information. If 
the manufacturer(s) and /or importer(s) determine that the dealer or 
distributor is in violation of this section of the Agreement, this 
determination will void the distribution or agency agreement under 
which the distributor ot dealer receives products from the manufacturer 
or importer. The manufacturer(s) and/or importer(s) will not honor any 
further orders for the distributor or dealer until the manufacturer( s) 
and/or importer(s) determine that the distributor or dealer is in 
compliance with the Agreement.] 

[The manufacturer(s) and/or importer(s) shall inform the Oversight 
Commission and A TF of its/their notifications and decisions and provide 
them with the information provided by the dealer or distributor. If the 
Oversight Commission determines that suspension or termination of the 

· dealer or distributor is warranted, and the manufacturer(s) and/or -s~llf·4 
importer(s) did not take this action, the Oversight Commission shall 
direct the manufacturer( s) and/ or importer( s )·to do so.] · 

B. Authorized distributors - additional provision. 
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Authorized distributors must agree to sell the manufacturers' or importers' 
products only to other authorized distributors or authorized dealers or 
directly to government purchasers. 

C. Authorized dealers -- additional provisions.· 

In addition to the requirements in section II(A)(1), authorized dealers must: 

1. Be a stocking gun store with a 'nimum of[$ __j in firearms inventory. 
There shall be an exception this requirement in rural areas in which 
there is no such gun stor ithin a 1 00-mile radius. [S& W to propose 
minimum value for i en to . 

2. Not to sell any of the manufacturers' or importers' products to any 
federal firearms licensee that is not an authorized distributor or 
authorized dealet of that manufacturer or importer. 

3. Not to engage in sales that the dealer knows or has reason to know are 
being made to straw purchasers. 

4. Agree to the following procedlire for multiple handgun sales. If a 
purchaser wants to purchase more than one handgun. the purchaser may 
take from the dealer only one handgun on the day of sale. The dealer at 
that point will file a Multiple Sales Report with ATF. The purchaser 
may take one additional handgun from the dealer each 14 days thereafter 
until the sale is completed. This provision shall not apply to sales to 
qualified private security companies licensed to do business within the 
State where the transfer occurs for use by the company in its security 
operations. 

5. [Have no incentive sales progt: s that tie employee or sales agent 
compensation, bonuses, or nefits to the number of firearms sold.] 

D. Manufacturers and importers. 

Each maimfacturer or importer must: COPY 
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1. Provide quarterly reports of its own sales data and downstream sales 
data, with the volume of sales by make, model, caliber and gauge, to 
ATF's National Tracing Center. 

2. Not market any firearm in a way that would make the firearm 
particularly appealing to juveniles or criminals, such as advertising a 
fuearm as "fmgerprint resistant."· · 

3. [Refrain from selling any fuearm that is disproportionately used in 
crime. A firearm is used disproportionately in crime if the number of 
crime gun traces for the firearm (as reported by ATF) divided by the '0(<., cu ~.--r. 
number of firearms of that make and model in circulation (based on the 
manufacturer's or importer's sales records) is more than twice the 

· average for all makes and models of firearms of which there are more 
than [__] in circulation.] 

4. Refrain from selling any modified or sporterized semi-automatic assault 
'.Veapon ~a twe that cannot be imported into the United States. 

P'~ . . .. 

5. [Consistent with their long-standing practice,] refrain from advertising in 
the vicinity of schools, high crime zones or public housing. 

6. Verify the validity of a license against an ATF database before 
transferring a firearm to any licensee. 

7. Forgo any transfer of a fuearm to a licensee if the manufacturer or 
importer knows the licensee to be under indictment [violations of the 
Gtm Control Act ·or any violent felony or serious drug offense as defined 
in 18 U.S.C. § 924Ce)(2)]. · 

8. Implement a security plan for securing firearms, including firearms in 
shipment. [S& W to provide information on current security procedures.] 

E. Corporate responsibility. 

COPY 
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[If a disproportionate number of crime guns [exact number to be 
determined; calculation based on the number of crime gtin traces and the 
dealer's or distributor's sales volume] are traced to a dealer .or distributor 
within three years of the gun's sale, the manufacturer(s) and/or importer(s) 
that have authorized the dealer or distributor to sell guns will, individually 
or collectively, notify the dealer or distributor of the disproportionate 
number within seven (7) days and demand an explanation and proposal to 
avoid a disproportionate number of traces in the future. The dealer or 
distributor will have fifteen (15) days to provide the explanation and 
proposal. If the manufacturer(s) and/or importer(s) determine that the 
explanation and proposal are not satisfactory, the manufacturer(s) and/or 
importer(s) will terminate supplies to the dealer or distributor. If the 
manufacturer(s) and/or importer(s) determine that the explanation and 
proposal are satisfactory, the manufacturer and/or importer will continue 
supplies, but will closely monitor traces to the dealer or distributor in 
question. If disproportionate traces continue, the manufacturer(s) and/or 
importer(s) will terminate supplies to the dealer or distributor.] 

[The manufacturer( s) and/ or importer( s) shall inform the Oversight 
Commission and AT. F of its/their notifications and decisions andlrovide 
them with the information provided by the dealer or distributor. (lf the 
Oversight Commission determines that suspension or termination of the 
dealer or distributor is warranted, anq the manufacturer(s) and/ot 
importer(s) did not take thi~ action, the Oversi~~t Commission shall direct 
the manufacturer(s) and/or 1mporter(s) to do soJ . . 

III. Oversight 

A. Oversight Commission. 

1. Composition. [An. Oversight Commission comprised of five members 
shall be formed. The Commission members shall be appointed as 
follows: 

~I 
I 
I 

131 {, 
:n.s....c: 

a. One member by the [manufacturer and importer parties to th 
Agreement]. c<WY 
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b. Two members· the city and county parties to the Agreement 

c. One by the State parties to the Agreement 

d. One selected by ATF.] 

2. Authority. -- The Oversight Commission will be empowered to oversee 
the implementation of this Agreement. Its authorities will include but 
not be limited to the authority to (1) review the fmdings of the proofing 
entity that will oversee the design and safety requirements of Part I of 
this Agreement. (2) appoint the Technical Advisory Panel discussed in 
Part I.A.l.d of this Agreement. (3) maintain records of firearms sold 
pursuant to the law enforcement exception. as set forth in Pati l.B of this 
Agreement. ( 4) review the safety training materials and test set forth in 
Parts II.A.l.m-n of this Agreement. and (5) participate in the oversight of 
the distribution and sales provisions established in Part II of this 
Agreement. as set forth in Parts II.A.2 and II.E. 

The Oversight Commission shall have a staff of [ J. which will be 
entitled to inspect participating manufacturers and their authorized 
dealers and distributors to ensure compliance with the Agreement. The 
costs of the Commission shall be funded by the [manufacturer and' 
importer parties to the Agreement]. Each manufacturer and importer 
party to this Agreement will pay no more than [cap based on average 
United States sales revenues in three most recent years] annually .. 

B. Role of ATF. -- [ATF will continue to issue, regulate and inspect federal 
firearms licensees, collect multiple sales forms, conduct firearms traces, 
investigate firearms traffickers and straw purchasers, enforce the Gun 
Control Act and the National Firearms Act and fulfill its other statutory 
responsibilities. To the extent consistent with law and the effective 
accomplishment of its law enforcement responsibilities, ATF will work with 
the [maimfacturer and importer parties to the Agreement] and the 0 . . 
Comrriission to assist themin meeting. their obligations under the ~n.py 
Agreement In particular, to the extent that ATF uncovers violation ~ 
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following provisions in its inspections or other contacts with federal 
firearms licensees, it will inform the Oversight Commission: TII(A)(l)(a), 
(b), (e), (h), (i), (j), (k), (o), (p), (q), (r), (s) and (t), (C)(3) and (D)(l) and 
(6). Nothing in this paragraph shall diminish the obligation of the 
[manufacturer and importer parties to this Agreement] to make reasonable 
efforts to identify noncompliance and respond to notifications of violations 
from parties other than ATF.] 

C. Manufacturer and importer cooperation. 

1. Each manufacturer shall designate an executive level manager to serve 
as a compliance officer and shall provide the compliance officer with 
sufficient resources and staff to fulfill the officer's responsibilities under 
this agreement. · 

2. The compliance officer shall be responsible for 

a. Ensuring that the [manufacturer or importer] fulfills its obligations 
under this agreement; 

b. Training the [manufacturer's or importer's] officers and employees 
on the obligations imposed by this agreement; 

c. Serving as the liaison to the Oversight Commission; and 

d. [Other responsibilities to be determined.] 

3. Each manufacturer shall commit to full cooperation in the 
implementation and enforcement of this Agreement. 

D. Dispute Resolution. [Arbitration 01 mediation of certain dispntes] . 

. IV. Cooperation with Law Enforcement. 
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A. [The manufacturer and importer parties to this Agreement] reaffirm their 

commitment to cooperate fully with law enforcement and regulators to 
eliminate illegal firearms sales and possession. · · 

B. [Within six (6) months of the effective date of this Agreement, 
manufacturers and importers shall fire each firearm before sale an,d retain 
three frred casings @ld bullets) matching the casings @nd bullet~ with the 
firearm's serial number. Of these, one set along with the weapon's serial 
number shall be entered into the National Integrated Ballistics Identification 

Network system.] 

C. Manufacturers and importers shall participate in ATF's Access 2000 
program to facilitate electronic linkage to their inventory system to allow 
for rapid responses to ATF's frrearms trace requests. · 

v. ~==non. . ~ . 
1 

·, . 

: . t OOJ1'on docwnerrts reqnestedondtestmJO!!)' relevant to 

suchptoceedmgs.] . . . 

VI. Legislation. 

[The parties to this Agreement will work together to support pendirig and · 
proposed-legislative efforts to reduce gun violence.] 

VII. Education trust fund. 

· [Manufacturers and importers shall establish a $ . trust fund to 
implement a public service campaign to inform the public about the risk of ~ ? 
firearms in the home, proper home storage, and the need to dispose of 
firearms responsibly through destruction or transfer through a FFL, as well 
as the need to reduce gun violence. The trust fund will also be available to 
fund a national firearms death and injury reporting system.] rsfW to . . I 
llrovide number.} l CQ py 
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· If the [manufacturer and importer parties to this Agreement] enter into an 
agreement with any other entity wherein they commit to institute design or 
distribution reforms that are more expansive than any of the above­
enumerated items, such reforms will become a part of this Agreement as 
well. 

IX. Enforcement. 

The Agreement will be entered and is enforceable as a Court order and as a 
contract. 

X. Definitions. 
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AGREEMENT 

·March 7, 2000 
Settlement Document 

· [Manufacturer and importer parties to the Agreement] and [state, city and public 
housing authority parties to the Agreement] enter into this Agreement to reduce the 
criminal misuse of firearms, combat the illegal acquisition, possession· and 

. trafficking of firearms, reduce the incidence of firearms accidents, and educate the 
public on the safe handling and storage of firearms. Furthermore, [manufacturer and 
importer parties to the Agreement] enter into this Agreement as a continuation of 
their efforts to make their firearms as safe as practicable for their customers and the 
public. Accordingly, in consideration of the commitments set forth below: 

1. The [state, city and public housing authority parties to the Agreement] 
dismiss the [manufacturer and importer parties to the Agreement] with 
prejudice from the lawsuit entitled ; or 

2. The [state, city and public housing authority parties tQ ~e Agreement] agree 
to refrain from filing suit against the [manufacturer and importer P-arties to the 
Agreement] on any cause of action arising from · ----.. , ..... _ ~ ...... 

The parties agree that this Agreement constitutes the full and complete settlement of 
. any and all claims that were raised or could have been raised in the subject 

litigation. The parties agree further that this Agreement does not constitute an · 
I 

admission of any violation of law, rule or regulation by the [manufacturer and 
· importer parties to the Agreement], or any of [its/their] employees. Nothing in this 

Agreement shall be construed to be an admission of liability. The adoption of 
standards for firearms design and distribution in this Agreement shall not be 
construed as an admission by the [manufacturer and importer parties to the 
Agreement] that practices they engaged in prior to the execution of this Agreement 
were negligent. 

I. Safety and design. 

DETERMINED TO BE ........... __, 
Page 1 of 21 
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A. Each firearm design sold by each manufacturer or importer shall be tested by 
[an agreed upon proofing entity] against the following standards. Existing 
designs shall meet these standards Within 60 days of exe·cution of this 
Agreement unless a longer period is specified in the standard. New designs -
shall not be manufactured and sold after the execution of this Agreement 
unless they conform to these standards. 

j 

1. Standards applicable to all handguns: 

a. Second "hidden" serial number. The gun must have both a visible 
serial number on the eXterior of the frame or receiver, as well as a 
second serial number hidden on the interior of frame or receiver (e.g., 
under the grips) or visible only with the aid of an optical instrument. 

b. External locking device. As an interim measure, until the 
implementation of I.A.l. d, Within 60 days of execution of the 
Agreement, each firearm shall be supplied with an external locking 
device that effectively prevents the operation of the firearm when 
locked. 

:-:-:-:-:-:-:-:-:- --.. ... 
c. [Internal locking device. Within 24!!imonths of execution of tlie~., ... 

d. 

Agreement, each firearm shall have a built-in, on-board locking system, 
by which the firearm can only be operated with a key or combination 
or other mechanism unique to that gun.] 
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e. Child safety. Within 12 months of execution of the Agreement, each . 
firearm shall be designed so that it cannot be readily operated by a 

· child under the age of 6. Such mechanisms include: making the p.igger 
pull resistance at least ten pounds [in the double action mode]; bt 
designing the firing mechanism so that an average five year old's hands 
would be too small to operate the gun; or requiring multiple, sequenced 
actions in order to fire the gun. 

'~ ~. J . . [Minimum barrel length. Each firearm [design] must have a barrel ~ M--J 
· ~-~ ~ length of at least 3 ".] 

. ' 
~ 

g. Performance test: Each firearm [design] will h~test-fired with "proof 
cartridges" (cartridges loaded to generate excess pressure 4~ set forth 
in accepted specifications for proof cartridges) to ·ensure the' mtegrity 

~~:b:~t·--··j·.~a:~::lld~:i:e!~~s~ach 
e test: the shall fire 600 · .. 

stopping every 100 rounds to 
tighten any loose screws and to clean the gun (if required by the 
cleaning schedule recommended in the manual), and as needed to refill 
the empty magaZine or cylinder to capacity before continuing. For any 
gun that loads other than with a detachable magazine, the tester shall · 
pause every 50 rounds for ten minutes. The tester shall use the 
ammunition recommended in the user's manual, or if none is 
recommended, any standard ammunition of the correct caliber in new 
condition. A gun shall pass this test if it fires the first 20 rouncas-----..., 
without a malfunction and the full 600 rounds with no more th OPY 
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malfunctions and without any crack or breakage of an operating part of 
the gun that increases the danger of injury. Malfunctions caused by 
failure to clean and lubricate, or by defective ammunition, shall not be 
counted. 

h. Frame construction. [To be discussed.] 

J. [Drop test. Pass the more rigorous of: (a) the'SAAW Standard drop 
test in effect on the date the firearm is sold; or (b) the following test: 
The gun shall be test-loaded, set such that it is ready to fire and 
dropped onto a steel plate or equivalent material of similar hardness 
from a height of one meter from each of the following positions: (1) 
normal firing position; (2) upside down; (3) on the grip; ( 4) on the 
muzzle; ( 5) on either side; and ( 6) on the exposed hammer or striker 
(or, if no exposed hammer or striker, on the rearmost part of the gun). 
If the gun is so designed so that its hammer or striker may be set in 
other positions, it shall be tested with the ha.rnm..er or striker in each 
such position (but otherwise ready to fire)\- -- ·-. ,, ___ .--. ... 

2. Additional standards for pistols: 

a. 

-
b. [Minimum length and height standards. The pistol's combined 

S f'W' --7 length and height must not be less than 10" with the height being at 
least 4" and the length being at least.] 

c. Magazine disconnector. Within12 months of execution of the 
Agreement, each pistol shall have a magazine disconnector. 

COPY 
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d. Chamber load indicator. Within 12 months of the execution of the 
Agreement, each pistol shall have a chamber load indicator painted in a 
prominent, contrasting color and include an appropriate legend on the 
firearm · · the · indicator and how to read · 

. ~':: ~< ?ill~ ' . ~~ 

e. [Large capacity magazines. Within 18 months of the execution of the 
Agreement, each pistol shall not be able to accept magazines 

--'!'!~~ manufactured prior to September 14, 1994, with a greater than 10 
round capacity, and shall not be capable of being easily modified to 
accept such magazines. ] 

f. Additional safety features. Each pistol must have J at least one of. 
the following. 

(1) Grip safecy, and 
----_ -r.(2f+) Firing pin block or lock. 

3. Additional standard for revolvers. Each revolver design m~s'fpass a 
safety test.· Each design must have a safety feature which automatically 

. (for a double action revolver) or by manual operation (for a singk action 
revolver) causes the hammer to retract to a point where the firing pin does 
not rest upon the primer of the cartridge. The safety device must 
withstand the impact of a weight equal to the weight of the revolver· 
dropping from a distance of 1 meter in a line parallel to the barrel upon the 
rear of the hammer spur, a total of 5 times. 

4. Standards for all long guns. [To be discussed.] 

B. Law enforcement and military exception. An exception to a requirement 
of paragraph A may be granted for firearms manufactured or imported for sale 
to a law enforcement agency or the military if the law enforcement at 1 -~~-J ~~ 

military organization· certifies to the manufacturer or importer th~t thE _ C Q py 
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exception is necessary for official purposes. [Where a law enforcement 
agency authorizes or requires its officers to purchase firearms individually for 
official use, an appropriate certification from the agency will be permitted to 
apply to sales to a number of individual officers.] The manufacturer or 
importer shall maintain the certification in its records and provide a copy to 
the Oversight Commission.· Firearms sold to law enforcement or the military 
pursuant to this exception< which do not comply with the design standards of 
this Agreement, will be accompanied by a statement: 

1. 

C. Warnings about safe storage and handling. Within 6 months of execution --.., 

of this Agreement, [manufacturer and importer parties to this Agreem"entJ 
shall include in the packaging of each firearm sold a warning on risk of 
firearms in the home and proper home storage. At a minimum, these 
warnings shall state in 14 point type, bold face: 
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· "WARNING: Every year over a thousand children and teenagers 
kill themselves with a gun in the United States. Thousands more 
young people are injured in unintentional shootings. Over 200,000 
guns like this are stolen each year, and many are then used in 
subsequent crimes. To prevent these tragedies, it is imperative 
that you keep your gun unloaded, uncocked, securely locked, with 
ammunition in a separate location. In addition, take any other 
reasonable steps to limit the possibility of theft, accident, or · 
suicide. Failure to properly secure and store a firearm, in addition 
to possibly causing death or injury, may result in criminal 
prosecution and imprisonment."] 

D. [Illegal firearms. Manufacturers and importers shall not sell firearms that 
can be readily converted to an illegal firearm, that is, a weapon designed in a 

p~ J . manner so that with few additional parts and/or minimaJ modifications an 
· owner can convert the firearm to an illegal fully automatic weap nor shall 

1111·····.191e de . so that~. ~~~~~~--~~~~~~~~ 

E. rnillij:jia@li:programs. [Manufacturer and importer p~ies to this Agreement] 
shall offer their customers the opportunity to retrofit existing firearms with 

:!rn~~~;1e:~b~:~c;~::e1il1iio;~;=:~:a::e t~:~and 
extensively advertised in several major gun magazines and at-retail stores.] 

II. Sales and distribution. 

[In addition to complying with spe.cific terms, manufacturers and importers will 
agree for themselves and as part of any distiibution or agency agreement tb.;tj .• "-f~;f,_e,..,, 1~.,---., 
and their authorized distributors and authorized dealers, including franchise C6 py 
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commit t,o a standard of conduct to make every effort to eliminate sales of firearms 
that might lead to illegal firearm possession and/or misuse by criminals, 
unauthorized juveniles, and other prohibited persons ("suspect firearms sales"). 
Suspect firearm sales include sales made to straw purchasers, multiple sales of 
handguns without reasonable explanation (excluding sales to FFLs ), and sales made 
to any purchaser without a completed background check.] 

A. Authorized distributors and dealers. 

1. Manufacturers and importers may sell only to authorized distributors. and 
authorized dealers. In order to qualify to become an authorized distributor 
or authorized dealer, the distributor or dealer must agree in writing to: 

a. Possess a valid and current federal firearms license, and all s>ther 
licenses and permits required by local, state or federal law, and certify 
on an annual basis, under penalty of perjury, compliance with all local, 
state and federal firearms laws. 

b. Execute in the presence of the purchaser thefoll<;>_wing elements of all 
firearms transactions at the premises listed on its federal firearms 
license: completion of the forms and related requirements ~der-the 
Brady Act and the Gun Control Act and physical transfer of the 
firearm. 

c. 

~ 

d. ~~:n~ sllies
0

at~ sho~unless all slliest ~ ~ are 
conducted only upon completwn of a background check~ . 

e. [Maintain an inventory tracking plan that includes at a minimum the 
following elements: 

COPY 
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f. 

(1) Electronic recording of the make, model, caliber or gauge, and 
serial number of all firearms that are acquired no later than one 
business day after their acquisition and electronic recording of 

· their disposition no later than one business day after their 
disposition .. Monthly backups of these records shall be 
maintained in a secure container designed to prevent loss by fire, 
theft, or other mishap~ 

(2) All firearms acquired but not yet disposed of must be accounted 
for through an electronic ·inventory check prepared once each 
week and maintained in a secure location. 

(3) For authorized dealers and franchisees, all ATF Forin 4473 
firearm transaction records shall be retained on the dealer's 
business premises in a secure container designed to prevent loss 

. by fire; theft, or other mishap. 

( 4) If an audit of a distributor's or dealer's inventory reveals any 
firearms not accounted for, the distributor pr dealer shall be 
subject to sanctions, including termination as an aut4orized 
distributor or dealer.] -- -< -... 

fJ~fi~B.t6i:.piii6&1:.pf.ifi6s~!a:ttethdtfW&§1·:j,.!:{Implement a security 
plan for securing firearms, including firearms in shipment. The plan 
must satisfy at least the following requirements: 

(1) All perimeter doorways shall meet one of the following: 

(a) A windowless steel security door equipped with a dead bolt and 
a doorknob lock; 

(b) A windowed metal door that is equipped with a dead bolt and a 
doorknob lock. If the window has an opening offive·inches or 
·more measured in any direction, the window shall be co~~~..~ ___ ..., 
with steel bars of at least one-half inch in diameter or m( tt Q py 
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grating of at least nine gauge affixed to the exterior or interior of 
the door; or 

(c) A metal grate that is padlocked and affixed to the licensee's 
premises independent of the door and door frame; 

(2) All windows shall be covered with steel bars or roll-down security 
gates; 

(3)Heating, ventilating, air-conditioning and service openings shall be 
secured with steel bars, metal grating, or an alarm system; 

( 4) Any metal grates shall have spaces no larger than six inches wide 
measured in any direction; 

( 5) All steel bars shall be no further than six inches apart; 

( 6) At least a number 1 0-gauge expanded steel mesh will be installed 
from floor to ceiling in the walls of the store.~~ vault and the walls of 
the store that adjoin other businesses; 

(7) All firearms shall be secured with a hardened steel rod or cable of at 
least one-eighth inch in diameter through the trigger guard of the 
firearm. The steel rod or cable shall be secured with a hardened 
steel lock that has a shackle. The lock and shackle shall be 
protected or shielded from the use of a bolt cutter and the rod or 
cable shall be anchored in a manner that prevents the removal of the 
firearm from the premises. 

;::> (8)~isplay cases shall be locked at all times except when removing a 
smgle firearm to show·a customer, and customers shall handle 
firearms only under the direct supervision of an employee; 

r- :;;; (9)All firearms shall be secured, other than during business hOiiifB':"'ift-&-----., 
locked fireproof safe or vault in the licensee's business pre py 
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---...;;:;~.... (1 0) Ammunition shall be stored separately from the firearms and out 
of reach of the customers; . 

(11) The store shall be protected by a burglar alarm with central 
monitoring, a video system, motion and glass smash sensors, and 
a panic button; and 

(12) A common carrier will be used to ship firearms only if the 
common capier warrants in writing that 

(a) it conducts criminal backgrolind checks on its delivery . 
personnel; and 

(b) it reports all thefts or losses of firearms to ATF within 48 hours 
oflearning of the theft or loss.] 

g. :rsl;:::li1ti'i~§.~:i~:·m~it':§~1ij§'·;fiijafit~·:,6B:;p.t&.u6se att.~ffiftiw@ 11iooag&I::. 
Exclude persons under 18 years of age not accol11panied by a parent or 
guardian from portions of their premises where firearms or.,9Dllllunition 
are stocked or sold. Exclusion may be accomplished by me~s· sHch as 
physically segregating that portion of the premises. 

{.] [Not sell ammunition magazines that are able to accept more than 1 0 
rounds regardless of the date of manufacture, not sell any semi- . 

> automatic assault weapon as defined in 18 U.S. C. 92l(a)(30) 
regardless of the date of manufacture, provide safety locks and 
warnings with firearms, as specified in Section I above, and sell only 
firearms that comport with the design criteria of this Agreement.] 

1. 

COPY 
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documents related to the acquisition and disposition of firearms 
deemed necessary by one of those parties.] 

j .~articipate in and comply with all monitoring of firearms distribution 
by manufacturers, importers, ATF or law enforcement~ ~ 

k~aintain an electronic record of all trace requests initi~ted by ATF, 
. and report those trace requests by make, model and senal number of · 

firearm, date of trace, and date of sale to the manufacturer of the 
firearm within 24 hours unless ATF, for investigative reasons, directs 
. the licensee not to do so~ 

l~gree to cooperate fully in the oversight mechanism established in 
Section III of this Agreement, including providing access to all 
necessary documents, and to be subject to the jurisdiction of the _court 
enforcing this Agreemen~ 

m. [Require all employees to attend annual training-pre viaed by 
manufacturers and importers on an annual basis .. __ The training, [which 
shall be developed in consultation with ATF ,] shall cover at a -...... 
minimum: the law governing firearms transfers'by licensees anli'h• ... 
individuals; how to recognize straw purchasers and other attempts to 
purchase firearms illegally; how to recognize indicators that firearms 

·may be diverted for later sale or. transfer to those not legally entitled to 
purchase them; how to respond to those attempts; and the safe handling 
and storage of firearms: New employees will receive training on the 
above topics directly from the dealer or distributor, based on materials 
developed for the annual training, before handling or selling firearms 
and shall attend annual training thereafter.] 

n. [Require all employees to pass a comprehensive written exam, which 
shall be prepared in consultation with ATF, on the material covered in 
the training before being allowed to sell or handle firearms. Any 
employee who fails to pass the exam shall be prohibited from 11 

• '0 v~ 

handling firearms on behalf of the distributor or dealer.] COPY 
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. ~rovide data on the volume of sales by make, model, and caliber or 
gauge to ATF's National Tracing Center on a quarterly basis.~ 

~onsent to up t~ three unannouilced ATF compliance inspections each 

ye~ 

~ot complete any transfer of a firearm prior to receiving notice from 
the NICS that the transferee is not a prohibited person under the Gun 
Control Act. ~ 

~Verify the validity of a licensee's federal firearms license against an 
ATF database before transferring_ a firearm to that licensee.] 

s. [Forgo any transfer of a firearm to a licensee if the, dealer or distributor 
~ knows the licensee to be under indictment for . ] 

~rovide monthly reports to ATF of the make, model and serial number 
... of all used firearms that are taken into inventory:,~ , 

·--
u. [Transfer firea.r:rris only: · ................ ~ .... 

.. ~ .... 

(1) To individuals who have demonstrated tha an safely handle 
and store firearms through completion o a certified rearms safety 
training course or by· having passed a certified firearms safety 
examination. Mandatory topics to be covered in the course and 
exam will include: safe handling and storage of guns and the legal 
restrictions on transferring or selling guns. [Need to define 
"certified".] 

(2) After demonstrating to the purchaser how to load, unload, and 
safely store· the firearm, and how to engage and disengage all safety 
devices on the firearm. 

COPY 
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2. 

(3)After providing the purchaser with a copy of the ATF Disposition of 
Firearms Notice.] 

(4) 

(5) [After providing the purchaser with awritten record of the make, 
model, caliber or gauge, and serial number of each firearm 
transferred to enable the purchaser to accurately describe the 
firearm to law enforcement in the event that it is subsequently lost 
or stolen.] 

~~~~~~~~~~~· ·,; ::· ,. -:;;: ·.' ·:·· ' .\ ,, 

:·• that engage in conduct in 
violation of this Agreement. Distributors and deal~~~ shall to this 
enforcement as a condition of IJ..~~~9.1J~R alllmon:l:eu 

-:· --

manufacturer( s) and/ or importer( s) that have 
. authorized the dealer or distributor to sell its/their firearms will, 
individually or collectively, notify the dealer or distributor within seven (7) 
business days of learning of such violation and inform the dealer or 
distributor of the breach and request information regardi.tig the brtt~1 ~* . .:~~_t-:-.. -----, 
The distributor or dealer will then have fifteen (15) days to pro via ~eo py 
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manufacturer( s) and/ or importer( s) with the requested information. If the 
manufacturer(s) and /or importer(s) determine that the dealer or distributor 
is in violation of this· section of the Agreement, this determination will void 
the distribution or agency agreement under which the distributor or dealer 
receives products from the manufacturer or importer.. The manufacturer( s) 
and/or importer(s) will not honor any further orders for the distributor or 
dealer until the manufacturer( s) and/ or importer( s) determine that the 
distributor or dealer is in compliance with the Agreement. 

The manufacturer( s) and/ or importer( s) shall inform the Oversight 
Commission and ATF of its/their notifications and decisions and provide 
them with the information provided by the dealer or distributor. If the 
Oversight Commission determines that suspension or termination of the 
dealer or distributor is warranted, and. the manufacturer(s) and/or 
importer( s) did not take this action, the Oversight Commission shall direct 
the manufacturer( s) and/ or importer( s) to do so. · 

B. Authorized distributors- additional provision. 

Authorized distributors must agree to sell the manufacturers'- or irgporters' 
products only to other authorized distributors or authorized dealers- (Jt'·dR-.ectly . 
to government purchasers. 

C. Authorized dealers-- additional provisions. 

In addition to the requirements in section II(A)(l ), authorized dealers must: 

~ 1. Be a stocking gun store with a minimum of[$ _j in firearms inventory. 
.. """";:::> There shall be an exception to this requirement in rural areas in which 

there is no such gun store within a 100-mile radius. 

2. Not to sell any of the manufacturers' or importers' products to any federal 
firearms licensee that is not an authorized distributor or authorized dealer 
of that manufacturer or importer. 

COPY 
Page 15 of 21 

·: 



WORKING DRAFT March 7, 2000 
Privileged & ~ · Settlement Document 

3. Not to engage in s~es that the dealer knows or has reason to know are 
being made to straw purchasers. 

~ f ~ 4. [Not to sell to any person who has purchased a firearm within the previous 
30-day period. (To be discussed.)] 

5 .~ave no incentive sales programs that tie employee or sales agen~ 
mpensation, bonuses, or benefits to the number of firearms sold.] 

I 

D. Manufacturers and importers. 

Each manufacturer or importer must: 

1. Provide quarterly reports of its own sales data and downstream sales data, 
with the volume of sales by make, model, caliber and gauge, to ATF's 
National Tracing Center. 

2. Not market any firearm in a way that would make the firearm particularly 
appealing to juveniles or criminals, such as adverti~iJ?.g a firearm as 
"fingerprint resistant." 

3. [Refrain from selling any firearm that is disproportionately used in crime. 
A firearm is used disproportionately in crime if the number of crime gun 

~M traces for the firearm (as reported by ATF) divided by the number of 
--;::5 firearms of that make and model in circulation (based on the 

manufacturer's or importer's sales records) is more than twice the average 
for all makes and models of firearms of which there are more than L__j in 
circulation.] 

4. Refrain from selling any modified or sporterized semi-automatic assault 
weapon of a type that cannot be imported into the United States. 

5. [Consistent with their long-standing practice,] refrain from advertising in 
the vicinity of schools, high crime zones or public housing. 

COPY 
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6. Verify the validity of a license against an ATF database before transfemng 
a firearm to any licensee. 

7 . For go any transfer of a firearm to a licensee if the manufacturer or 
v importer knows the licensee to be under indictment [for . ] 

8. Impleme~ecuring firearms, including firearms in 
shipment. 

E. Corporate responsibility. 

[If a disproportionate number of crime guns [exact number to be determined; 
calculation based on the number of crime gun traces and the dealer's or 
distributor's sales volume] are traced to a dealer or distributor within three 
years of the gun's sale, the manufacturer( s) and/ or importer( s) that have 
authorized the dealer or distributor to sell guns will, individually or 
c;ollectively, notify the dealer or distributor of the disproportionate number 
within seven (7) days and demand an explanation and proposal to avoid a 
disproportionate number of traces in the future. The d~_'!-ler or distributor will 
have fifteen (15) days to provide the explanation and proposal. I(t_he 
manufacturer(s) and/or importer(s) d~termine that the explanatioJ?, aria·-,._ ... 
proposal are not satisfactory, the manufacturer(s) and/or importer(s) will 
terminate supplies to the dealer or distributor. If the manufacturer(s) and/or 
importer(s) determine that the explanation and proposal are satisfactory, the 
manufacturer and/or importer will continue supplies, but will closely monitor 
traces to the dealer or distributor in question. If disproportionate· traces 
continue, the manufacturer(s) and/or importer(s)_will terminate supplies to the 
dealer or distributor. 

The manufacturer(s) and/or importer(s} shall inform the Oversight 
Commission and ATF of its/their notifications and decisions and provide them 
with the information provided by the dealer or distributor. If the Oversight_ 
Commission determines that suspension or termination of the dealer or 
distributor is warranted, ·and the manufacturer(s) and/or importer(s) CM-ftef----, 
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take this action, the Oversight Commission shall direct the manufacturer( s) 
and/ or importer( s) to do so.] 

III. Oversight 

A. Oversight Commission. 

1. Composition. [An Oversight Commission comprised of :five members 
shall be formed. The Commission members shall be appointed as follows: 

a. One member by the [manufacturer and importer parties to the 
Agreement]. 

b. Two members the city and county parties to the Agreement. 

c. One by the State parties to the Agreement. 

d. One by ATF.] 

:::::::> 2. Authority. -- To be determined. 
' 

B. Role of ATF. -- [ATF will continue to issue, regulate and inspect federal 
firearms licensees, collect multiple sales forms, conduct firearms traces, 
investigate firearms traffickers and straw purchasers, enforce the Gun Control 
Act and the National Firearms Act and fulfill its other statutory 
responsibilities. To the extent consistent with law and the effective 
accomplishment of its law enforcement responsibilities, ATF will work with 
the [manufacturer and importer parties to the Agreement] and the Oversight 

· sian to assist them in · their . · · undeWrU~thMelt1~~~;~re11t 
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C. Manufacturer and importer cooperation. 

1. 

.. . .... ········· ····.•.·.·.·.·.·.·,·.•.·.•.·,•.•.•.·.•.•.·.·.·.·.·.·.·.·.·,·.·.·.·.·.•.•.•.·.·.·.·.·.·.·.•.·.·.·.·.·. 

: ,, , ~, ':,a;·;:;r(IH~r::ife.sl&ns1nlti~s:::f&::Bmaeee~ija;:I 
""- ......... ...... 

......... ,". 

LH· 
3. Each manufacturer shall commit to full cooperation in the implementation 

and enforcement of this Agreement. 

__ 
7 

D. Dispute Resolution. [Arbitration or mediation of certain disputes]. 

IV. Cooperation with Law Enforcement. 

A){Jhe manufacturer and importer parties to this Agreeme~ reaffirm their 
commitment to cooperate fully with law enforcement and regulators to 
eliininate illegal firea.rins sales and possession. 

B. Within six ( 6) months of the effective date of this Agreement, manuf: · crurers 
and importers shall fire each firearm before sale and retain three fire< eo py 
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. and bullets, matching the casings and bullets with the firearm's serial number. 
Of these, one set along with the weapon's serial number shall be entered into 
the·National Integrated Ballistics Identification Network system. 

C. Manufacturers anci importers shall participate in A IF's Access 2000 program 
to facilitate electronic linkage to their mventory system to allow for rapid 
responses to A IF's firearms trace requests. 

V. . Cooperation with litigation. 

· [Manufacturers and importers shall agree to cooperate in pending and future 
. lawsuits brought by cities, counties, or states, including but not limited to by 

providing without objection documents requested and testimony relevant to such 
proceedings .J 

VI. Legisl~tion. 

The parties to this Agreement will work together to support pending and. 
proposed legislative efforts to reduce gun violence. 

VII. Education truSt fund. . ~ - ..• _ ---

Manufacturers and importers shall establish a $ trust fund to implement 
a public service campaign to inform the public about the risk of firearms in 
the home, proper home storage, and the need to dispose of firearms 
responsibly through destruction or transfer through a FFL, as well as the need 
to reduce gun violence. J:he trust fund will also be available to fund a 
national firearms death and injury reporting system. 

VIII. . Most favored government entity. 

If the [manufacturer and importer parties to this Agreement] enter into an 
agreement with any other entity wherein they commit to institute desi.p.gn::...;;:o.;:,.r ----, 
distribution reforms that are more expansive.than any of the above-
enumerated items, such reforms will become a part of this Agreemen {).9 PY 
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The Agreement will be entered and is enforceable as a Court order and as a 
contract. 

X. Definitions. 

.._ ........... . 
--._ 
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Dear Elliott: 

8Dwf 
- )>QA~T- .. 

I was disappointed in your letter of March 6th, and in your subsequent tirades. Your letter was 
filled with mischaracterizations, and appeared to be written more for public consumption than for 
its professed purpose of clearing the air. 

I, for one, am genuinely interested in clearing the air, and repeat my offer to have representatives 
of the administration meet with you to discuss where the current talks stand. But I fear that we 
will not get far if you continue your repeated threats to "blow up" the progress our side has · 
already made. We can accomplish so much more if we put our goal of saving lives first. 
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BY FACSIMJLE 

Mr. Eliot Spitzer 
Attorney General 
State ofNew York 
The Capital 
Albany, NY 12224 

Re: Letter of March 6, 2000 

Dear Eliot; 

March 9, 2000 

In your recent letter, you e)(pressed your trust that we will be able to move 
forward together in a true pattnership toward our common goal of seeking fundm:nental 
changes in the way firearms are manufactured and distributed.. I agree with you 
wholeheartedly, and I hope that this letter will continue to clear the air. We both seek to 
make the gun industry take a responsible role in stopping the awful toll of gun violence 
by incorporating reasonable safety devices in the guns they manufacmre and by 
implementing distribution and advertising practices tha,t will keep guns out of the hands 
of criminals and children. 

Your understanding of the current state of negotiations with the gun industry, 
however, seems to be guided by a misimpression, about our role and the history of our 
involvement, which I am glad to be able to correct. To begin with, prior to our 
involvement, th.e negotiations you had been conducting with manufacturers had reached a 
clear stalemate. Your negotiations had dragged on for nine months and the cities and 
counties involved in the litigation were expressing deep frustration. at the lack of progress. 
You had received no counter-offer from the industry, and the prospects for receiving one 
were diminishing rapidly. Moreover, the city and county litigants, with whom we were in 
contact through our ordinary business, felt that their interests were not being adequately 
represented and that you had effectively cut them out of the process. 

[;102 

It was at that point that several city and county litigants approached the 
Administration, seeking our involvement to break the stalemate, recognizing, as you have 
acknowledged, that we bting unique resolirces to this effort. We agreed to participate 
because we felt that our presence at the table could significantly increase the prospec ... ~,..fl.:p,.,..ur----...., 
a global settlement, and because it was becomi.11g increasmgly clear that, given the ro ¥i'4QPY 
the federal government in regulating fireanns, any negotiated solution would require llJ 
involvement. 

DETERMINED TO BEAN 

ADMINISTRATIVE MA~1NG 
INITIALS:~DATE: l 
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One of the key challenges is that o11r "side" of the table consists of over 31 
separate litiga.nts. We must be united. No one entity has the lead- real or 
perceived. I must let you know as well that there is a feeling among the 
manufacturers that much leaked to tbe press during tbe negotiations you conducted 
for which, rightly or wrongly, they bhirne you. 

Our presence immediately reinvigorated the negotiation proce~s and has led to 
real progress. We have convened the only comprehensive strategy meeting for all city 
and county litigants; we have lent our expertise and resources to assisting in this effort, 
including convenmg a unique seminar by the Bureau of Alcohol, Tobacco, and Firearms 
to provide insights for litigants about firearms and firearm regulation; and we have used 
the bully pulpit of the federal government to ensure that the need for a negotiated 
settlement remains a pressing public policy concern. 

It is true, as yo~ noted in your letter, that a handful of intransigent manufacturers 
reacted to our presence in the negotiations by seeking to divide the litigants and by using 
our involvement as an excuse to politicize the process. The stance of this small group of 
manufacturers prior to our proposed meeting with the industzy in January was calculated 
to derail negotiations entirely, a11d we urged a united front in response. Everyone 
involved on ol.l.r side deeply appreciated your willingness to stand with us in resisting the 
efforts of a few manufacturers, working in bad faith. to dictate negotiating terms and 
conditions to litigants and potential litigants. 

Our current discussions with the industry flow from an entirely different premise 
and show real promise of hearing fruit. It is simply not true, moreover, that we are using 
your settlement framework and negotiating drafts. Although we have our own view of 
jdeal settlement tenns, we have sought to synthesize the array of input we have received 
from a range of current and potential litigants, 

It is critic'J,l that as we move forward, we do so in a spirit of understanding. I hope 
th.at you can move beyond your irresponsible threats to derail our current, productive 
discussions by violating the clear need for confidentiality. I respect the sensitivity of this 
process, and for that reason, I have no intention of releasing this letter to a wider 
audience, and I wouJd appreciate a similar sensitivity on your part. 

We can accomplis4 so much more if we put our need for constant personal 
involvement second and our goal of saving lives first. We have worked hard at every 
stage to include you in our discussions, and we h:we made the same effort with other 
actual and potential.litigants. Other participants in this process have reacted favorably to 
our involvement and now that we are so close to making a real breakthrough it would be 

[;103 

unfortunate to fmd the process destroyed by anyone our side. ....-------, 

As I said at the outset, I hope that our partnership can continue in good faith, ~ 0 PY 
look forward to continuing our dialogue. · 
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Mr. Eliot Spitzer 
Attorney General 
State of the New York 
The Capitol 
Albany, NY 12224 

Dear Eliot: 

. ·March 10, 2000 

In your recent letter, you expressed your trust that we will be able to move forward together 
in a true partnership toward our common goal of seeking fundamental changes in the way 
frre~rms are manufactured and distributed·. I continue to share that desire. We both seek to 
make the gun industry take a responsible role in stopping the awful toll of gun violence by 
incorporating reasonable safety devices in the guns they manufacture and by implementing 
distribution and advertising practices that· will keep guns out of the hands of criminals and 
children. 

Your understanding ofthe current state ofnegotiations with the gun industry, however, 
seems to be guided by a rnisimpression about our role and the history of our involvement, 
which I am glad to be able to correct. To begin with, prior to our involvement, the 
negotiations you had been conducting with manufacturers had reached a clear stalemate. 
Your negotiations had dragged on for nine months and the cities and counties involved in 
the litigation were expressing deep :fiustration·at the lack of progress. You had received no 
counter-offer from the industry, and the prospects for receiving one were diminishing 
rapidly. Moreover, the city and county litigants, with whom we were in contact through our 
ordinary business, felt that their interests were not being adequately represented and that you 
had effectively cut them out of the process. 

It was at that point that several city and county litigants approached the Administration, 
seeking our involvement to break the stalemate, recognizing, as you have acknowledged, 
that we bring unique resources to this effort. We agreed to participate because we felt that 
our presence at the table could significantly increase the prospects for a global settlement, 
and because it was becoming increasingly clear that, given the role of the federal 
government in regulating firearms, any negotiated solution would require our ·involvement. 

Our presence immediately reinvigorated the negotiation process and has led to some 
progress. We have convened the only comprehensive strategy meeting for all city and,...-----..... 
country litigants; we have lent our expertise and resources to assisting in this effort, 
including convening a unique seminar by the Bureau of Alcohol, Tobacco, and Firean eo py 
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provide insights for litigants about firearms and firearm regulation; and we have used the 
bully pulpit of the federal government to keep up the pressure for a negotiated settlement. 

A handful of intransigent manufacturers tried to use our involvement as an excuse to derail 
negotiations and divide the litigants. Everyone involved on our side deeply appreciated 
your willingness to join with us in a united front resisting the efforts of a few manufacturers, 
working in bad faith, to dictate negotiating terms and conditions to litigants and potential 
litigants. · · 

In our side's recent discussion with a few responsible manufacturers, we have sought to 
synthesize the array of input we have received from a range of current and potential 
litigants. We do not know whether these discussions will bear fruit. 

It is critical that as we move forward, we do so in a spirit of understanding. I hope that you 
can move beyond your unproductive threats to derail our side's current progress. 

We can accomplish so much more if we put our goals of saving lives first. Other 
participants in this process have reacted favorably to our involvement. Now that we are so 
close to making a real breakthrough, it would be unfortunate to find the process destroyed 
by anyone on our side. 

As I said at the outset, I hope that our partnership can continue in good faith, and I look 
forward to continuing our dialogue. 

Sincerely, 

Bruce N. Reed 
Assistant to the President 

for Domestic Policy 

2 
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March 9, 2000 
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Dear Eliot: - ezv...\-\~-"(. ~ c;\un. fl ... ~ ck~:;.tr{. 

In your recent letter, you expressed your trust that we will L able to move 
forward together in a true partnership toward .our common goal ot;eking fundamental 
changes in the way fliearms are manufacrured and distributed. I ee ucifu.¥~ 
~pe that this lettct wiil continue to eleaH!i~ We both seek to 
make the gun industry take a responsible role in stopping the awful toll of gun violence 

. by incorporating reasonable safety devices in the guns they manufacture and by 
implementing distributi~n and advertising practices that will·keep guns out of the hands 
of criminals and children. 

Your understanding ofthe current state of negotiations with the grin industry, 
however, seems to be guided by a misimpression about our role and the history of our 
involvement, which I am glad to be able to correct. To begin with~ prior to our 
involvement, ilie negotiations you had been conducting with manufacturers had reached a 
clear stalemate. Your negotiations had dragged on for nine months and the cities and 
counties involved in the litigation were expressing deep frustration at the lack of progress. 
You had received no counter-offer from the industry, and the prospects for receiving one 
were diminishing rapidly. Moreover, the city and county litigants, with whom we were in 
contact through our ordinary business, felt that their interests were not being adequately 
represented and that you had effectively cut them out of the process. 

· It was at that point that several city and· county litigants approached the 
Administration, seeking our involvement to break the stalemate, recognizing, as you have 
acknowledged, that we bring unique resources to this effort. We agreed to participater-~-----, 
because we felt that our presence at the table could significantly increase the prospe< s for 
a global settlement, and because it was becoming increasingly clear that, giveri the r Ii01QPY 
the federal government in regulating fitearms, any negotiated solution would require o~ 
involvement. 

DETERMINED TO BE AN 

ADMINISTRATIVE M1i~ING 
INITIALS:~ DATE: ~ . 
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PRIVILEGED AND C~..,...... .. L 
ATTORNEY WO~;':OriUcr 

So~ 

Our presence immediately reinvigorated the negotiation process and has led to ~4 S IJ.t­
=al progress. We have convened the only comprehensive strategy meeting for all City 
and county litigants; we have lent om expertise and resources to assisting in this effort, 
including convening a unique seminar by the Bureau of Alcohol, Tobacco, and Firearms 
to provide insights for litigants about firearms and :fireami regulation; and we have used 
the bully pulpit of the federal government to easHre th~CHreetl- ~or a negotiated 
settlement~mai:B:!i a pressing public policy eoncetn-. 4 "P tk pr(ss......-(. 

[;11213 

..It is true, a:s 'ou noted in your letter, thttt A handful of intransigent manufacturers tv-It~, ~\ v \..< :t­
~ t6 6ttf fllC&eme Ha the n.egotiatioos by-se~'\lide theiftfgants and bv using ov.- t ... v.:. '-'t~ _1 

ol a'O "'""" ~I<'Cvc;..(.~ 
9Uf' iavol-vemeat as an ex.etlSe to politici2e tlle-pl'Oeess. The stance of this..small ~f ~ d ~ ((';.. 
manufa:etmijPB prier to om proposed meeting-with dre industry in January was calculated 1'\.(~tt.:...-h~ j 

1\l derail oegotia:tioos aatifel~. an4 W0 urged a united ifaat 'in-ra~poase. Every~~~ 4-..._J J,-.,ck tl 
involved on our side deeply appreciated your willingness to -with us injes1stmg the I ,'\-l~. 
efforts of a few manufacturers, working in bad faith, to dictate negotiating terms and 
conditions to litigants and potential litigants. 

-r. .\ , · L ... ~ ,,, r ·-J·~· ~~--
...-- 0 ..,... Sl~"-) nC4-J\ \1""0:.~~~~\.t."'-~A)..&:!:: 

· Qw~t discussions with;-~ f!Cw-fro~ntirely-different-pt:enl~ 
and shew reed promise of-bearing-Wit. fMa:s: to add. t · 

""flegetiating dr ....... "ts. Although-we-ba¥ 1 o· e 
SD g t to synthesJ.Ze array of ~~e havi received from a .range of current and 

tentiallitigants. Wt ~ .._.t- ll......w ~ • Ct"-'w.:..~ ...,, , 

v'"'p""oLc::t\.Jf.... P.,;t-. sil,ts / ~" 
. It is critical that as we m rward, we do so in a spirit o/ understanding. I hope 
that you can move beyond your pensible threats to derail our Ju~nttProductive-
4isGHS&iens-by violating-tl:i6-G}em:-neetH'fir-coufidenttattty. l=fespee~asiti:vity-of this 
~enrl-flave-ne-inteation.nfreleasing this letter to a wider 
aJJdience, and I would appreciete-a-simila:r-sensit.Mty-en-ye~ 

I _j .. ;; 
We can accomplish so much more if we put our .aeedfot constant pm-suna:l-

inwlwment second and-o~ goal of saving lives first. We have war~~ 
stage t•• i m lude y:ou-Ureur diseassiens;-antkve ha'-1e made-the-same effox t witl1 other 
~tantiallitjgtmt&. Other participants in this process have reacted favorably to 
our involvement. aRt~ hbw that we are so close to making a real brea,ktluoug~t would be 
unfortunate to fmd the process destroyed by anyone:O\u side. . 

As I said at the outset, I hope that our partnership can continue in good faith, and I 
look fmward to continuing our dialogue. 

Sincerely, COPY 



WORKING DRAFT February 7, 2000 

Summary of Terms 

Preamble 

[Manufacturer and importer parties to the agreement] and [state, city and public housing 
authority parties to the agreement] enter into this agreement to reduce the criminal misuse of 
firearms, combat the illegal purchase, possession and trafficking of firearms, reduce the 
incidence of firearms accidents, and educate the public on the safe handling and storage of 
firearms. Furthennore, [manufacturer and importer parties to the agreement] enter into this 
agreement as a continuation their efforts to make their fireaims as safe as practicable for their 
customers and the public. Accordingly, in consideration of the commitments set forth below: 

1. The [state, city and pub lie housing authority parties to the agreement] dismiss the 
[manufacturer and importer parties to the agreement] with prejudice from the 
lawsuit entitled · ; or 

2. The [state, city and public housing authority parties to the agreement] agree to 
refrain from filing suit against the [manufacturer and importer parties to the 
agreement] on any cause of action arising from_.-----'--

I. Safety 

A •. Training 

Manufacturers and importers should ensure that their products are sold only to persc:ms ·who are 
properly trained in the safe handling and storage of firearms. See II(A)(1)(u) below. 

B. Design 

1. Each firearm design s.old by each manufacturer or importer shall be tested by an agreed 
upon proofing organization against the following standards. The firearm design must: 

a Comply with design standards to be specified in the agreement, but which will 
include the standards established for imported weapons under 18 USC§ 925 (with 
possible,revision ofbarrellength requirements), material standards based on the 
strongest existing state law or regulation at the time of the agreement 
{Massachusetts. law at this point), and perfonnance standards on accidental 
discharge, repeat firing, or risk of explosion. (Within 12 months of execution of 
the agreement.) [Industry may resist stringent standards here.) 

b. Have a second serial number hidden inside the firearm or visible only with the aid 
·of an infrared detector or other optical instrument. (Within 6 months o~~~HP----, 
oftheagreement.) . COPY 

c. Have a locking device that effectively prevents the operation of the fire~wheil 



locked. (External: within 6 months of execution of the agreement; internal: 
within 12 months of execution of the agreement.) 

d. Be designed so that it cannot be [readily] operated by a child under the age of 6. 
(Within 12 months of execution of the agreement.) 

e. Incorporate a magazine disconnect safety if the firearm is a pistol. (Within 12 
months of execution of the agreement.) 

f. Incorporate a chamber loa£1 indicator including an appropriate legend on the 
firearm identifying the location of the indicator and how to read it. (Within 12 
months of execution of the agreement.) 

g. Authorized user technology. (Within 4 years of execution of the agreement). 
[Industry resistant to requiring authorized user technology on all guns.] 

h. Not readily accept magazines manufactured prior to September 14, 1994, with a 
gre?-ter than 10 round capacity, and not be easily modified to accept such 
maga.Zines. (Within 12 months of execution ofthe agreement.) (To be 
discussed.) [This could require the industry to r.edesign large nu~bers of 
guns. Industry will push to narrow.] . 

[Generally, industry is concerned that agreement to follow specified design standards could 
be used to show that existing guns that do not conform to those standards are defective. 
They would like language stating that failure to follow these standards is not a sign of 
negligence. Appropriate language can probably be negotiated.] 

2. An exception to a requirement of paragraph 1 may be granted for firearms manufactured 
or imported for sale to a law enforcement agency if the agency certifies that the exception 
is necessary for law enforcement purposes. ~ .}-'\. ... \~. 

3. Manufacturers and importers shall include in the packaging of each firearm sold a 
warning on risk of firearms in the home and proper home storage. (Within 6 months of 
execution of the agreement.) 

4. Manufacturers and importers shall not sell firearms that can be converted to an illegal 
firearm or firearms that are resistant to fingerprints 

5. To the extent feasible, manufacturers and importers shall'retrofit existii:ig firearms with 
improved safety devices as they become available. [Industry concerned about the 
scope ofthe retrofitting duty.] 

II. Sales and Distribution 

In addition to complying with specific terms, manufacturers and importers will ag e~10PY 
themselves and as part of any distribution or agency agreement that they, their frru c~ . 
and their authorized distributorS and dealers shall commit to a standard of conduct to make 

~==---....... 



every effort to eliminate suspect sales. 

A. Authorized Distributors and Retail Dealers 

1. Manufacturers and importers may only sell to authorized distributors and authorized retail . 
dealers.· In order to qualify to become an authorized distributor or authorized retail 
dealer, the distributor or dealer must: 

a. Possess a valid and current federal firearms license, and all other licenses and permits 
required by local, state, or federal law, and certify on an annual basis, under penalty of 
perjury, compliance with all local, state, and federal firearms laws. 
b .. Appear at the premises listed on those licenses and permits for purposes of completing 
the forms and related requirements under the Brady Act and the Gun Control Act and 
transferring the firearm. . . 
c. Carry an appropriate amount of insurance coverage in amounts at a minimum no less 

. than $1 million for each incident of damage, injury or death. [Possible industry 
concern; they will gather factS.) 
d. Make no sales at gun shows. [Possible industry resistance.] 
e. Have no incentive sales programs that tie employee or sales agent compensation, 
bonuses, or benefits to the number of firearms sold. [Ok if it applies only to retailers, 
not manufacturers or distributon.] 
f. Maintain an inventory tracking plan which includes at minimum electronic recording 
of firearms acquisition and sales data, security from data loss, and forwarding of data to 
manufacturers or importers. The plan should include a complete inventory of all firearms 
to be completed at least once each year, with any losses or thefts being reported to ATF. 
g. Implement a security plan for securing firearmS, including firearms in. shipment. In 
addition, authorized dealers will exclude persons under 18 years of age not accompanied 
by a parent or guardian from portions of the authorized retail dealer's premises where 
firearms or ammunition are stocked or sold. Exclusion may be accomplished by means 
such as physically segregating that portion of the premises. 
h. Not sell ammunition mag~es able.to accept more than 10 rounds, provide child 
safety locks and warnings with firearms, and sell only firearms that comport with the 
design criteria of this Agreement, federal import standards, and the assault weapons ban. 
i. Provide manufacturers, importers, law enforcement, and goveniment regulators full 
access to any documents deemed necessary by one of those parties. 
j. Participate in and comply with all monitoring of firearms distribution by 
manufacturers, importers, A TF or law enforcement. 
k. Maintain an electronic ~ecord of all trace requests iriitiated by A TF, and report those 
traces to the manufacturer of the firearm within 24 hours unless ATF, for investigative· 
reasons, directs the licensee not to do so. 
1. Agree to cooperate fully in any mechanism established to enforce the terms of this 
agreement, including providing access to all necessary documents, and to be subject to 
the jurisdiction of the court enforcing this Agreement. 
m. Require all employees to attend training provided by manufacturers and in"ll"'"'"'~~r-------, 
an anriual basis on ---------------- COPY 
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[n. Require all employees to pass a comprehensive written exam before being allowed to 
sell or handle firearms.] 
o. Provide all sales data to ATF's National Tracing Center. 
p. Consent tQ up to three una.rmounced ATF compliance inspections each year. 
q. Not com lete an tr sfer of a firearm prior to receiving notice from the NICS that 
the transferee is not a prohibited person un er the Gun Control Act. · 
r. Verify the validity of a licensee's federal firearms license agairist an A TF database 
before transferring a firearm to that licensee. 

· s. Forgo any transfer of a fireami to a licensee if the dealer or distributor knows the 
licensee to be under indictment. 

t. Provide monthly reports to ATF of the make, model and serial number of all used 
firearms that are taken into inventory. 
u. Transfer firearms only to individuals who have demonstrated that they can safely 
handle and store firearms through completion of a certified firearms safety training course 
or by having passed a certified firearms safety examination. [Possible industry concern; 
must be fleshed out.] 

· 2. Failure to adhere to any one of the provisions set forth in l{a-u) above may void the 
distribution or agency agreement under which the distributol;' or retail dealer receives 
products from the manufactUrer or importer. 

B. Authorized Distributors - additional provision 

Authorized distributors must agree to sell the manufacturers' or importers' products only to 
other authorized distributors or authorized retail dealers or directly to government 
purchasers. 

C. Authorized Retail Dealers- additional provisions 

In addition to the requiremcmts in section II(A)(l), authorized retail dealers must: 

1. Be a stocking gun store with a minimum total inventory level. There would be an 
exception for federal firearms licensees in certain rural areas tlJ.at are underserved by 
stocking gun stores. 

2. Not to sell any of the manufacturers' or importers' product to any federal firearms 
licensee that is not an authorized distributor or authorized dealer of that manufacturer or 
importer. 

3. Not to engage in sales that the retailer knows or has reason to know are being made to 
straw purchasers. 

(.;\ Not to sell to any ~erson who has purchased a firearm within the previous 30-day period. 
V {To be discussed.) [Industry may propo~e less-restrictive limit on multiple .. ,41.-..~~'ll-----.., 
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D. Manufacturers and Importers 

Each manufacturer or importer must: 

1. 

2. 

4. 

Provide quarterly reports of its own sales data and all downstream sales data to ATF's 
National Tracing Center. 

Not market any firearm in a way that would make the firearm particularly appealing to 
juveniles or criminals, such as advertising a firearm as "fingerpnnt resistant." 

Refrain from selling any firearm that is disproportionately used in crime (a measure of 
disproportionate use to be detennined by the parties). [Possible industry 
resistance/concern about coming up with a measure.] 

Refrain from selling any modified semi-automatic assault weapon of a type that cannot be 
imported into the United States. 

5. . Refrain from advertising in the vicinity of schools, high crime zones or public housing. 

6. Verifythe validity of a license against an ATF database before transferring a fueann to 
any licensee. 

7. Forgo any transfer of a firearm to a licensee if the manufacturer or importer knows the 
licensee to be under indictment. 

8. Implement a security plan for securing firearms, including firearms in shipment. 

·@Enfor~nt ~~\v~r> 
If a significant number of crime guns [exact number to be detennined] are traced to a retailer. 
or distributor within three years of the gun's sale, this shall create a rebuttable presumption 
that the retailer has engaged in misconduct under this Agreement. The burden shall be on the 
retailer and/or distributor to prove that the traces do not show a failure to abide by this 
Agreement. [Industry concern; they would prefer to leave actions against dealers. 
responsible for significant numbers of crime guns entirely to ATF.] \JolVI'--<.- cJ.~ .. 

[HI. Monitor or Other Enforcement Mechanism 

[A. Authority 
To be determined.] 

[Industry very resistant to a third-party monitor fmanced by industry. It may be possible 
to work out an oversight structure using both ATF and an Oversight Commission of some 
sort, but the details are likely to be contentious.] ------.., 
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B. Manufacturer and Importer Cooperation 

1. Each manufacturer shall designate an executive level manager.to serve as a compliance 
officer. · 

2. Each manufacturer shall commit to full cooperation in the· implementation and 
enforcement of this Agreement. 

IV. Cooperation with Law Enforcement 

· l. Manufacturers and importers shall fully disclose marketing, market research, 
development and production data and documents sought bylaw enforcement or 
regulators. . 

2. Manufacturers and importers shall fire each weapon before sale and retain three fired 
casings and bullets .. Of these, one set along with the weapon's serial number shall be 
entered into the National Integrated Ballistics Identification Network system. 

3. Manufacturers and importers shall facilitate electronic linkage to their inventory system 
to allow for rapid responses to ATF's firearms trace requests. · 

V. Cooperation with Litigation 

· Manufacturers and importers shall agree to cooperate in pending and future lawsuits. 

VI. Legislation 

The parties to this agreement will work together to support pending and proposed legislative 
efforts to reduce gun violence. 

VII. Education Trust Fund 

Manufacturers and importers shall establish a $ __ trust fund to implement a public 
service campaign to inform the public about the risk of firearms in the home, proper home 
storage, and the need to dispose of firearms responsibly through destruction or transfer 
through a FFL, as well as the need to reduce .gun violence. The trust fund will also be 
available to fund a national firearms death and injury reporting system. 

· VIII. Enforcement 

The Agreement will be entered and is enforceable as a Court order and as a contract. 

COPY 
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MEMO 

To: 
From: 
Re: 

Chuck Ruff, Bruce Reed 
Jim Kennedy 
Racial Profiling 

The attached material relates to an inquiry from the Washington Times. It is working on a story 
based on allegations by the Hispanic Business Roundtable that then-Governor Clinton supported 
an Arkansas State Police program that involved profiling. The Criminal Apprehension Program 
allegedly allowed state police to pull over drivers who fit a certain drug profile, including people 
who appeared to be Hispanic with out-of-state plates. 

We pulled up the related articles and comt case. It is not clear from the case itself whether the 
program explicitly allowed such ethnic profiling, though the charge is that, in practice, that's 
what happened. (I checked with BruceLindsey, who does not have a specific recollection about 
this matter). · 

One of the articles seems to suggest that Governor Clinton supported the use of such profiles, 
though there is not a direct quote from the relevant speech. I would hesitate to argue that the 
Criminal Apprehension Program and Governor Clinton's views back then were kosher, for fear 
of additional information surfacing to more directly contradict us. On the other hand, I'm not 
keen on giving up a "live and learn" mea culpa on behalf of the President. 

In terms of how to respond, then, perhaps the best course is to say, "President Clinton's record 
on civil rights is strong and his views on racial profiling ar'e clear. He shares with law 
enforcement officials a desire to build trust between police and the communities they serve. [If 
people want to go rifling through Nexis for musty old clippings in an effort to take pot shots, 

. that's fme. But we would rather concentrate on talcing the steps that are necessary to heal the 
nation's raCial and ethnic divides]." · 

(FYI, my initial search for info on the Hispanic Business Roundtable only yields an article by 
Deposada in a Heritage Fom1dation connected publication. I suspect the roundtable is a 
Heritage-Wee organization of conservative business owners). 
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December 20, 1993 

MEMORANDUM FOR THE CHIEF-OF-STAFF 

FROM: SALLYKATZEN 
BRUCE REED 
MICHAEL WALDMAN 

SUBJECT: SEN. BOREN'S REVOLVING-DOOR PROPOSAL 

Since early in the congressional session, Sen. David Boren has been pushing 
a legislative proposal that would codify our "revolving door" ethics rules for 
appointees, and that would go significantly further than our rules. We have been 
asked by Seh. Levin to tell Sen. Boren that we oppose his moving forward with 
this measure. 

Senator Boren has stated his belief that he is acting at President Clinton's 
behest on this matter (based on a conversation last January or February). (We 
have since told him that we are not pushing him to move forward.) The Office of 
Government Ethics testified last spring that the administration wanted to see how 
the revolving door executive orders worked before statutory change was 
warranted. 

Boren's proposal codifies our rules, but goes further. For example, 
Executive Office of the President officials paid more than $70,000 per year would 
be barred from lobbying top level executive branch officials for two years. It also 
applies to a larger universe of people the five year "cooling off'' period barring 
lobbying of an official's former agency. 

· Sen. Levin has been negotiating with Sen. Boren, and has made·some 
progress, but has not been able to dissuade him from pushing his proposal 
altogether. Levin is concerned that Boren's bill would pass the Senate if offered. 
He has asked the White House to meet with him and Sen. Boren to warn Boren 
off of this bill-- to state that the President is not asking him to proceed with this, 
or, more actively, that we do not want him to proceed with this. 

OPTION A: TELL BOREN THAT WE OPPOSE HIS BILL 

We should inform Sen. Boren that we do not want him to proceed 
proposal. Sen. Boren's proposal goes further than our executive order, aiJ. u...J.J.U:Ul.J~--.J 



than is warranted. It would make it difficult for the administration to attract 
talented individuals to serve in government, at a senior -- or even lower -- level. 
We should see how the executive order works before resorting to a federal statute 
with severe penalties. 

[This view is held by Sally Katzen.] 

OPTION B: REMAIN SILENT 

We should remain silent, and refrain from telling Sen. Boren that we don't 
want him to move forward. The administration, at Howard Paster's insistence, 
has refrained from supporting legislative provisions that would strengthen ethics 
bills. We should not break this moratori~m for the first time by intervening 
against ethics legislation, no matter what our quarrels with it. In particular, the 
continuing controversy over Roy Neel and Howard Paster's post-White House 
employment has made the political context for such an intervention especially 
tricky. It would appear that we are seeking to "protect ourselves" from an effort 
to strengthen· our ethics rules. 

This view is held by Bruce Reed and Michael Waldman. 
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MEMORANDUM FOR 

FROM: 

THE VfHITE HOUSE 

WASHINGTON 

March 29, 1995 

LEON PANETTA 
BAR-OLD ICKES 

MICHAEL WALDMAN;w' 

~0\.\lt~~ 

gu~ I 

SUBJECT: CAMPAIGN FINANCE REFORM -- OTHER OPTIONS 

H we conclude that the risks of discussing campaign reform outweigh the bene:fits of 
drawing a contrast with Dole and the GOP, there are a few remaining options that would 
enaqle us to""4o something" with less risk oflooking hypocritical. (I do not believe lobby 
reform poses such ri~~~·).. . · 
•;,,, ....... ,. ' ----.•u ---· 

. . The way to· be for reform without making an actual proposal is to. say: 

Thi~ issue has been caught up for years in disputes among the parties. · We will never 
see "real .. ~nd reasonable rejomf·!mtil both _.P_arties come together. The· wgy to cutt.be 
Gordian Knot is to bring together Democrats and Republicans to thrash out their 
differences. I want to wait to see what they propose -- and if it is reasonable, I expect 
to support it. ' 

We could: 

* Propose a bipartisan commission and pledge to introduce its findings -- This is a 
proposal made both by Sen. Dole an'd by Trevor Potter, former GOP chair of the FEC. 
Depending upon who is appointed, the results could be minimalist or far-reaching. · One 
.possibility would be to propose a Base Closing arid Realignment Commission model, in 
which the findings of the commission would be proposed intact (or not at all) by the White 
Ho:use, and. voted on intact by the Congress. This is the way to actually get this issue out of 
the Presidential race, if that is our goal, without making proposals that render us hypocritical. 

* Engage with the "bipartisan group" of lawmakers led by Rep. Chris Shays -- If we 
encourage the bipartisan group, then we need. not have a proposal of our own. Their product 
will probably not pass, e~_ther but that way we can engage the issue without getfihg ·specific. 

* Encourage a private sector "blue ribbon commission" :_ George Soros' Open. Society 
foundation is putting together a bipartisan group to propose a campaign finance plan. They . 

. will_ II].ake theii'.pr~~entation at the end of the year. We could say that we a,re .w~ . " -~.-
them. to: cut the Gordian Knot, and we lookiorwar~ eagerly to what they come up 




