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THE WHITE HOUSE
WASHINGTON
June 10, 1996

MEMORANDUM FOR JACK QUINN
KATHY WALLMAN

FROM: .~ ELENA KAGAN g
SUBJECT : . WISCONSIN WAIVER APPLICATION

The Wisconsin waiver application appears to present two
serious constitutional issues -- more serious than Walter knew
when I last talked with him. (HHS attorneys also believe the
application presents two statutory problems -- one under the
Disabilities Act and one under the Fair Labor Standards Act --
but OLC has not yet started to look into these issues.) 1In this
memo, I briefly summarize the constitutional issues, first noting
the arguments (already being pressed by HHS attorneys and, more
tentatively, OLC deputies) ‘that certain provisions in the waiver
application violate the Constitution and then offering the best
available responses to those arguments. Finally I suggest, in
light of the President's desire to approve the waiver, one way to
fudge these issues; this approach would allow Wisconsin to pursue
its desired course without deeming that course constitutional,
effectively punting the legal questions to the courts.

1. Right to travel issue. Under the Wisconsin program, an
individual must reside in the State for at least 60 days prior to
applying for a "Wisconsin works" employment position. There is a
strong argument that this provision. is unconstitutional under
Shapiro v. Thompson. It is, however, possible to dlStlngUlSh
Shapiro. Moreover, this distinction, though not very convincing
on its face, gains a measure of credibility from the widespread
hostility to Shapiro, which may make the Court grab hold of any
means available to confine that case to its facts.

In Shapiro, the Supreme Court held unconstitutional a
statute requiring a person to reside within a State for a year
prior to receiving welfare assistance. The Court reasoned that
because this provision burdened a person's constitutional "right
to travel" (i.e., to move to another state), the State had.to
show that the pr prov151on was necessary to achleve a compelling
interest. The Court then iound that the State. had failed to make
the requisite showing. . T 3

Under a straightforwérd applicaﬁion of Shapiro, the

'Wlscon51n residency requirement is unconstitutional.__On this

requirement, just like the one at issue in Shapiro,

view (currently held by both HHS attorneys and OLC deputies), the
burdens a welfare rec1p1ent s ability to move to ‘th EE

There is, however, one obv1ous difference between the




Wisconsin provision and the Shapiro provision: the difference
between a year and sixty days. This difference- could change the
constitutional analysis on either of two theories. First, it
might be argued that because Wisconsin's provision 1mposes less
of a burden on a person's right to travel, that provision should
be held to a less strict standard of review than the one at issue
in Shapiro. Wisconsin then could claim that its interests in the
residency requirement in fact meet this lesser standard. This
argument, however, seems quite weak. Standards of constitutional
review do not usually vary in accordance with how much an action
burdens a right, at least assuming the burden is not de minimis.
And no sensible person could say that a state's determination to
deprive a welfare recipient of benefits for two months would have
only a de minimis effect on her ability to move to that state.

-More promisingly, it might be claimed that Wisconsin's 60-
day waiting period in fact meets the strict scrutiny standard,
whereas the one-year period at issue in Shapiro could not. The
Court in Shapiro clearly viewed the length of the waiting period
as evidence that the State adopted the requirement to keep poor
people out of the State -- an .intent the Court held ‘illegitimate;
the Court saw no other, constitutionally legitimate let alone
compelling, interest that would necessitate such a long waiting
period. By contrast, it might be easier to portray a 60-day

- waiting period as a necessary administrative device, intended to

promote rational budgeting, ensure orderly eligibility decisions,
prevent fraud, and so forth. This argument would be strengthened
to the extent Wisconsin subjects other state-provided services to
the same residency requirement. (For example, it would be quite
useful if Wisconsin insisted on a 60-day residency period before
granting in-state tuition or voting pr1v1leges )

Even 1n'these circumstances, however, the argumerit seems
fairly tenuous. Shapiro also contains language suggesting that
states simply do not need residency requirements -- of any length
-- to achieve their administrative interests. In this vein, it
may be especially hard to explain why a State, acting only to
advance these proper purposes, . needs to completely deny benefits

-for a set period, rather than to delay benefits for this time

(thus allowing an orderly decision on eligibility) and then grant
the benefits retroactively. . Thus, if the Court sticks with the N
basic message of Shapiro, Wisconsin will be hard put to show that
it could not achieve its legitimate purposes through means less
drastlc than the 60-day period. : ~
B T PN

What gives the proposeg dlstlncolon some viability is that

Shaglro might well be on the Supreme Court's chopping block; many

View the decision as .one of the worst excesses of the Warren
Court, and certain Justices have indicated that they|want to

overrule it. At the least, the c¢urrent Court might ¥ PY
opportunity to interpret Shapiro narrowly, as essent}
applying only to its own facts. OLC does not like ta-take suc

considerations into account; it generally thinks that as long as
the law remains the law, it, should be treated as the law. But it
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would be obtuse not to recognize that any pronouncemént that the
Wisconsin provision violates the Constitution would stand on an
uncertain foundation. : :

2. Procedural due process issue. The Wisconsin program offers
fairly paltry procedural protections to persons dependent on it
for assistance. This aspect of the program raises real concerns
under the Due Process Clause: indeed, OLC told me last week that
in light of the Supreme Court's decision in Goldberg v. Kelly,
Wisconsin's proposed procedural framework clearly violates
constitutional standards. I do not think this conclusion follows
so easily; indeed, I think there is a reasonably strong argument
that the Wisconsin program is not subject to the requirements of-
due process. I have communicated this argument to OLC, which is
currently considering whether it agrees. :

Under the Wisconsin program, a "Wisconsin works agency" -- a
local (sometimes governmental, sometimes non-governmental) group
under contract with Wisconsin's Department of Industry, Labor,
and Job Development to administer the Wisconsin works program in
a geographic area -- may refuse, modify, or terminate benefits
without a prior hearing. If the person affected files a petition
within 45 days, the agency must provide "reasonable notice and
opportunity for a review" and as soon as possible thereafter
render a decision. The Department, upon a petition of either the
person affected or the works agency, generally has discretion to

review this decision. (But where the decision at issue denies an
application for benefits based solely on a determination of
financial ineligibility, Departmental review is mandatory.) Even

- if the Department reverses the agency's decision, the affected

person receives no retroactive benefits.

In Goldberg v. Kelly, the Supreme Court held that the Due
Process Clause required a State providing assistance under the
AFDC program to grant a recipient notice and an evidentiary
hearing (including the opportunity to submit evidence orally or
in writing, to cross-examine opposing witnesses, and to retain a
lawyer) prior to terminating any benefits. The Court reached

" this conclusion upon finding that a welfare recipient's -interest

in avoiding "grievous loss" (and society's interest in fostering
"dignity and well-being" through the welfare system) outweighed
the government's interest in-conserving fiscal and administrative
resources.

At first blush (HHS apd._ OLC seem to think at last blush
too), Goldberg commands the invalidation of Wisconsin's hearing .
prov151ons In Wisconsin, “a works agency can terminate benefits
prior to giving the recipient notice or a hearing. This is .

exactly what Goldberg prohibits. Indeed, Wisconsin gees—met
guarantee even a post-termination evidentiary hearing.

works agency -- which may be a private actor under cc_r@ Yi
the government -- need review the termination; the Dgpdrthment”s
review is discretionary. And there is nothing to indiTarz—That

the review -- whether by the agency or by the Department -- will °
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include an evidentiary hearing of the kind Goldberg contemplates,
with ‘the ability to offer evidence and confront-adverse
witnesses.

But Goldberg is based on one essential premise; if that
premise evaporates, so too do the due process requirements the
decision articulates. That.premise, in the words of the Court,
is that "[welfare] benefits are a matter of statutory entitlement
for persons qualified to receive them." It is only when a person
has an entitlement of some kind to a substantive benefit (only
when, that is, the benefit counts as "property" within the

‘meaning of the Due Process Clause) that denial of the benefit

demands procedural safeguards. This is why, to use a concrete
example, the government must provide due process (notice and a
hearing) before dismissing an employee who has a "for cause"”
provision in his employment contract, but need not provide such
process to an employee who lacks such a contract clause. It is
only the former who has a contractual "entitlement" to
employment, and it is only this entitlement -- this property
interest -- that invokes the requlrements of the due process
clause.

It thus becomes extremely important that the Wisconsin
legislation at issue specifically disavows any creation of an
entitlement on the part of welfare recipients. In the words of
the statute (in a subsection labeled "Nonentitlement"),
"Notwithstanding fulfillment of the eligibility requirements for
any component of Wisconsin works, an individual is not entitled -
to services or benefits under Wisconsin works." It is at least |
arguable that this provision of the Wisconsin law makes Goldberg
completely inapplicable. Goldberg, or so the argument goes, sets
forth due process standards for cases in which a statute grants
an entitlement to welfare assistance; where a statute explicitly
denies such an entitlement, effectively leaving the provision of
assistance to the discretion of the State, due process standards
never come into play. Stated another way, the difference between
Goldberg and this case is identical to the difference between the
cases noted above involving "for cause" and "at-will employment"
contractual clauses.

A court of course, might reject this analysis and apply
Goldberg notwithstanding the Wisconsin law's "Nonentitlement"”
provision. Such a court might reason that the government cannot
insulate itself from due process requlrements simply by labeling
a given benefit as a "noneptitlement. If, for example, a law
details certain qualifications for rece1v1ng a benefit -- and,
further, if those qualified to receive the beneflt in fact always
do so -- then there is a good case for disregarding the State's
terminology and treating the benefit as an property. __Perhaps
then, in evaluating the Wisconsin program, a court sh look
behind the formal descrlptlon of the benefit and ask @?? 11d
how) the State exercises discretion and, relatedly, ¥ t
State's actions generate legitimate expectations on the—part—est
recipients. And perhaps (though perhaps not) when viewed . in this
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non-formalist light, the Wisconsin program would look similar to
the program in Goldberg, leading to adoption of the identical due
process requirements. : ’

The key point, however, is that there is a pretty decent
constitutional argument that Goldberg does not. apply here -- more
specifically, that the due process clause imposes no procedural
requirements on the Wisconsin program, because the substantive-
benefits provided in that program do not count ‘as property
interests. .

3. Recommended Approach

One possible approach is simply to approve Wisconsin's
residency requirement and procedural provisions as written, thus
implicitly finding that they satisfy constitutional standards. I
have argued that. there is a very credible argument that the
procedural provisions do: so and a not wholly embarrassing
argument that the residency requirement does so too. Perhaps the
existence of such arguments-: allows simple approval of these
prov151ons '

Another approach is to fudge the issue, allowing Wisconsin
to do what it wishes, but withholding judgment on the legality of
such action and pushing these questions to the courts. For '
example, the Secretary could approve the eligibility requirements
(including the sixty-day waiting period for non-residents) and
the procedural provisions "insofar as and to the extent that they
comport with applicable constitutional requirements " Or the
Secretary could be more specific, approv1ng the sixty-day waiting
period "insofar as that requirement is necessary to achieve a
compelling state interest" (thus signalling continued approval of
the Shapiro framework) or approving the procedural provisions "to
the extent such provisions apply to non-property interests" (thus
signalling continued approval of the Goldberg analysis). The
variations here are almost endless. All would license the State
to act without sanctioning the constitutionality of such action,
leaving it for the courts to determine whether the action 1s
indeed lawful.

The above suggestions of course assume that we want to allow
use of Wisconsin's proposed residency requirement and procedural
provisions. If for some reason we do not, we need only accept
the constitutional arguments now being pressed by HHS and OLC.

-
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THE WHITE HOUSE ™
WASH|NGTON

5/17/94

- -

Mack,

"' < pavid Wilhelm called to.let you -
“Xnow that he “just retruned from-- --
Nevada .where, as you know, . there

: _ . -is an uproar over the issue of . °
AR S : . gaming taxes. He said that if we:-
go ahead with a gaming tax we risk
losing Governor Miller's race and
putting a senate seat into play.
He is passing along that doing

something with such a specific and
negative impact is bad for us. .

Toback
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THE WHITE HOUSE

"WASHINGTON
June 14, 1994 . - 8@%>

MEMORANDUM FOR PAUL DIMOND
SPECIAL ASSISTANT TO THE PRESIDENT

FOR ECONOMIC POLICY

FROM: STEPHEN NEUWIRTH &/ '
: ASSOCIATE COUNSEL THE PRESIDENT

KATHLEEN M. WHALEN /uw)
ASSISTANT COUNSEL TO THE PRESIDENT

SUBJECT: . Teen Pregnancy Prevention Private Sector
Initiative

We understand that the President will be introducing his
welfare reform proposal and will be addressing, among other
things, teen pregnancy prevention. This memorandum sets forth
two options for private sector involvement in an initiative to

prevent teen pregnancy.

.This memorandum concludes with suggestions for the type of
Presidential statement that would be appropriate depending on the
option selected. .

Option One: Presidential Council

The President may establish by Executive Order, or ask
Congress to establish by statute, a committee of private citizens
to render advice to the President on, and participate in, efforts

to reduce teen pregnancy.

Because the council would be composed of private sector
individuals, and would be rendering advice to the government, it
would be subject to the; Federal Advisory Committee Act (FACA).
The Act requires, among other things, advance notice of meetings,
public meetings, and public availability of documents. Unless
Congress specifically granted the council gift acceptance
authority, the council would not be entitled to accept gifts.

In addition, members of the council could be considered
special government employees depending on the method of selection
and scope of duties.. Individuals appointed to the council to
represent views of outside organizations or a particular industry
or sector would not be considered special government emplgyvees.

"Persons selected for their individual expertise but ndgt _as

representatives of a particular organization, industry €®PY
would be considered special government employees.




We understand_that, as presently contemplated, such a
council would include a number of individuals who would be
representatives of particular industries or sectors (e.g.,
educators, public health offiecials, or social workers), but that
not all members would necessarily represent a sector. Some would
be selected for their name recognition or because of personal
interest in the subjects to be addressed. Such individuals would
be considered special government employees.

Special government employees are subject to the Federal
conflict of interest statutes and financial disclosure reporting
requirements. Prominent, visible individuals are often unwilling
to complete financial dlsclosure reports or comply with conflict
statutes.

‘This option is restrictive and complex. Funding would be
limited. Compliance with the conflict statutes and the financial
disclosure reportlng requirements could be burdensome and an
obstacle to service for many otherwise quallfled private sector

individuals.

Option Two: Private Sector Initiative

Individuals outside the government could.establish a private
sector initiative directed at reducing or eliminating teen
pregnancy. The group would not be subject to the FACA. It also
would not be restricted from raising money from private sources,
from seeking and obtaining Federal grants, or from spending the
funds it obtains as it deems appropriate. The members of the
private sector initiative would not be special government
employees and would not be subject to Federal ccnflict of
interest statutes or the financial disclosure requirements.

While the President may propose such a private sector
initiative, the initiative must indeed be private. Individuals
rather than government employees would need to 1n1t1ate, and
- exercise complete control over the affairs of such an entity.

Suggestions Regarding Statements

If Option One is selected, it would be appropriate for the
President to announce that he is planning to create -- or to ask
Congress to create -- a council to address the issue of teen

pregnancy prevention.

If Option Two is selected, it would be appropriate for the
President to encourage the private sector to become actively
involved in efforts to prevent teen pregnancy. The President
could publicly ask that a private entity be created to- sponsor

such efforts. If appropriate, the President could id ntlly

individuals who have indicated a w1111ngness to lead 1
sector initiative. CG Y




'If, by Tuesday, neither option has been selected, it would
'be appropriate for the President to encourage or ask for the
assistance .of the private sector or the public in combatting teen
pregnancy. This statement should be open and allow for either

option to be implemented at a later time.

COPY
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DRAFT MEMORANDUM -

October ??, 1994 - 8@%@

MEMORANDUM FOR THE CHIEF OF STAFF

FROM: MARTHA FOLEY
RAHM EMANUEL

. SUBJECT: Initial Options on Russian Firearms Imports

" As you requested, we have met mtcrnally to bcgm discussing how to approach the
Russian firearms issue, and this memorandum identifies a series of short-term strategies that
will tcmporanly restrict Russian gun imports and allow the Administration more time to
gather information and explore long—term policy options.

Frankly, the gaps between our foreign, trade and domestic gun policy can not be easily
bridged, and —- if the Administration is to develop an effective and politically tenable long—
term solution to this problem -- some creative policy-making is warranted. This
memorandum also includes a brief discussion of some of these issues.

I. Sbgn-fle[ml Strategies

- The short-term stfategies outlined below will temporarily delay the import of millions . -
of firearms and rounds of ammunition —— most at cheap prices —— from flooding our markets
~ over the next few months. Equally important, these options will allow the Administration
more time in its search for a long-term solution, without committing to any specific long-
term policy from the outset.

1. Prolong —- and then supervise —— the State Department's Study. . Currently,
the State Department is about two weeks into its internal review process, but we fear they are
already headed down the wrong path and need to be reeled in somewhat. There are several
reasons for this. First, State is on a fast track. With the recently-revoked Russian permits
sure to be resubmitted for consideration any time-soon, State will be under considerable
pressure to complete its study and quickly take some sort of action. From our perspective, ~
with no clearly workable long-term policy options at our fingertips, there is absolutely no
reason to expedite State's study and quickly commit the Administration to an unknown course
- of action. We would propose taking months, not weeks, to complete an in—depth study on
the 1mports issue. -

Second, our notion is that a fast-track, State—controlled review will conclude
worldwide proliferation of firearms has no national security mgmﬁcance or foreign pqli
relevance, and that the matter is best dealt with by amending our gun control laws.
. been the State Department's strongly held position for almost.a year now —— and despite our
best efforts to encourage them to approach the firearms proliferation issue more creatively.

. IR .
BOCu P erann)




We have no reason to believe that State's thinking on the issue has changed. Thus, we would
recommend that White House staff help supervise State's study to ensure that other agencies'
options are considered —— and to make sure that the Wthc House is not too surprised with
the study's final recommendations. :

2. Enforce Russia's proscribed country status for as long as possible. As you
know, since 1992 the State Department has allowed Russia to import firearms and
ammunition on a “presumptive approval” basis —- despite Russia still being listed as a
proscribed country ineligible to import munitions. Put simply, for trade purposes, we grant
Russia a blanket exemption from its prohibited status under the AECA. Overturning this
"presumptive approval" would keep Russian guns out of the country until Russia was dropped
-from the proscribed list for legitimate foreign policy reasons (i.e., when they quit selling arms
to Iran). State speculates that this might occur sometime within thc next year. However,
without a long—term solution, when Russia is dropped from the proscribed list we will be
unable to continue to restrict the import of their munitions. -

This is precisely how the Administration. succeeded in stemming-the flow of cheap
Chinese gun imports. China ~~ though still on the proscribed list —— had been allowed to
import firearms since 1989. By 1993, the number of imports had jumped into the millions
and Treasury, Members on Congress and the press were taking note. We wanted to enforce
China's status as a proscribed country, but State insisted that there simply was no good
foreign policy reason for doing so,.and several good trade reasons for not doing so. In the . .
end, even as he extended Most Favored Nation trading status to China, the President chose to
keep these guns out.

3. Make arms proliferation an international crime issue. Another way to pursue
the search for long-term ‘solutions to this problem is to- make arm proliferation an
international crime issue and hand it off to three of the Administration's prominent crime
fighters —— FBI Director Louis Freeh, Treasury Undersecretary Ron Noble and Assistant
Secretary of State Robert Gelbard. Freeh-Noble-Gelbard are a particularly adept trio to take
on this project, and together they represent the three major agencies with interest in this issue.
Freeh, who has traveled to Russia and other Former Soviet Union countries, has made internal
crime a t0p priority. He has promised to send agents to these countries and to establish a
" Eastern Buropean law enforcement center. And perhaps most importantly, his credentials ——
both 'domestically and abroad —— are beyond reproach. Noble has also traveled to the Former
Soviet Union, and —— as the law enforcement -official that oversees money laundering, gun
policy, etc. —— he is very active in international crime circles (he was recently elected to be
an INTERPOL board member). Noble is also close to White House staff, and his . N
involvement would allow us to stay informed and, if necessary, have some input into the
process. Finally, Gelbard, who oversees international crime and drug accounts for State, is
the perhaps the only individual at State with an overall interests in crime and drug policy. By

making State work through him, we may havc more Success in gcttmg State to consider some
creative options.

Clearly, with Freeh, Noble and Gelbard leading this effort, the Administration ngOPY

somewhat insulated from the criticisms of the press, Members of Congress and our friemds
overseas. And, while we are foregoing direct control of the process, we can retain the right -

2




to distance ourselves from the final product if necessary.

4. Enforce the Iran-Iraq Proliferation Act of 1992. In wntmg this mcmorandum
we learned that in July, 1993, the Russians shipped some 300 surface—to—air missiles to Iran,
—— a clear violation of the Iran-[faq Proliferation Act. Under this Act, any destabilizing
shipment of arms requires the United States to impose sanctions against the offender country.
The President can invoke the mandatory sanctions listed in the Act, which are quite extreme,
or he can waive the sanctions if he notifies Congress that is not in the U.S.'s foreign policy
interest to impose them. Alternatively, there are various discretionary sanctions at the
President's disposal, including those authorized in the International Emergency Economic
Powers Act (IEEPA). It is our understand that under IEEPA, the President would be able to

" impose a one-year sanction on the import of Russian munitions. While we still need more
information about the feasibility of this optlon it should remain one of the short-term actions
we consider. :

—Te oli sues

The three policy areas that we need to be approached creatively over the next few
months in order to resolve the gun imports issue are: (1) more gun control legislation; (2) a
new foreign policy rationale to limit the flow of guns; and (3) bilateral trade agreements to
limit firearms imports. Although all three of these areas require further study and substantial
White House prodding of the agencies before any long-term solution can be developed, we
thought it worthwhile to give you an early indication of what awaits our study group.

1. Amend the Gun Control Act of 1968 (GCA). From a pure legislative standpoint,
the most obvious way to cut—off firearms imports is to amend the GCA, which bans the
import of all surplus military and "non-sporting" weapons, to include additional firearms.
From a political perspective, this is not likely to occur. In fact, the last time Congress
amended the GCA (1986) it made the law weaker, not stronger. In any case, additional
.import restrictions would not be considered GATT legal unless domestic production of the
same products was also banned. That it to say, to make further import restrictions GATT
-legal, we would have to ban legitimate sporting weapons at home ~- some of which are
explicitly protected by the recently—passed ban on assault weapons.

It may also be possible to amend the Gun Control Act of 1968, or maybe even the
sporting purposes test, so as to keep out the firearms that cause the Administration the
greatest angst —— cheap.guns that are likely to make their way to the street ($100 or less).
For instance, based .on the fact that higher quality guns cost more to produce, we could
amend the GCA to allow Treasury to ban the import of firearms that do not meet certain
quality standards. Treasury has been very skeptical about the possibility of limiting gun
imports by amending the GCA, but perhaps we can get them to consider suich limited
" amendments.

2. Develop a foreign policy rationale to limit the worldwide proliferation jof
firearms. If, as a matter of foreign policy and pursuant to the Arms Export and Co QAQPY
we were to develop a foreign policy rationale for limiting thé worldwide proliferation| o
arms, we could restrict the importation of munitions from Russia and other countries.’
consistent with the arguments made by the Administration's law enforcement officials (i.e.,
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Louis Freeh, Ron Noble, Lee Brown and Tom Constantine) that organized crime and drug
trafficking are national security issues. Moreover, if the national security threat posed by
- organized crime and drug trafficking is serious enough to warrant our-giving foreign anti-
crime and anti-drug assistance, constructing an Eastern European law enforcement center,
etc., we should be able to include the impact of more countries engaging in the worldwide
sale of firearms.

The State Department is strongly opposed to this policy direction. Justice and
Treasury believe its holds the most promise for a long-term solution, and we agree.

3. Pursue Bilateral Trade Agreements. Several sections of the Trade Expansion _
Act of 1962 allow the U.S. Government to restrict imports for national security purposes and
other purposes. These measures have been used in the past to protect our-nation's industrial
base ~- specifically machine tools and oil. There may not be sufficient grounds to invoke
any of these authorities unilaterally, but it is our understanding that threatening to invoke
these authorities could be used as leverage to negotiate a Voluntary Restraining Agreement
(VRA) of some sort with Russia and other countries. If not, we need to investigate what
other authorities or government monies could be used to help leverage a VRA.

To date, USTR and other key trade staff have not seriously con51dcrcd the gun imports
issue. They need to be brought into the process soon.

COPY
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| U. S. Department of Justice -

Office of Legal Counsel

Office of the Washington, D.C. 20530
Assistant Attorney General

October 2, 1983
MEMORANDUM FOR WEBﬁ HUBBELL
FROM: Walter Dellinger

Attached is a preliminary draft of our opinion concerning
the legality of the President deploying the D.C. National Guard
to help maintain peace and order in the District of Columbia.

Our view is that the President could use the D.C. Guard, at least
for a limited period of time, for this purpose.

One possible approach is for the President to "federalize"
the D.C. Guard. By making the Guard part of the United States
military, however, this would subject them to the Posse Comitatus
Act which prohibits use of U.S. military troops for civilian law

"enforcement. This ban does not apply in circumstances in which

use of the "federalized"™ guard has been authorized by Congress.
We believe that use of a "federalized™ D.C. Natiomal Guard could
be defended as falling within an existing statutory authorization
allowing such use when the President seeks to suppress "domestic
violence" that "hinders the execution of the law" and thereby
deprives citizens of a right "named in the Constitution®™ (here,
for example, the right of interstate travel, or the right of law
abiding citizens to be able to assemble peacefully). The use of
a "federalized" D.C. National Guard in the existing )
circumstances, however, would stretch this provision beyond any

‘'prior historical application and could lead to requests for the

President to "federalize" the National Guard in many other cities
facing significant violence.

'An altermative would be for. the President to deploy the D.C.
Guard in their "state militia" status. Our office has
consistently taken the position that the President stands in a
relation to the D.C. National Guard that is similar to the
relation obtaining between the Governors of the States and their
respective State National Guard units. His use of the D.C.
National Guard as a state militia is controlled by a 1889 law
governing the District of Columbia. This Office concluded in
1989 that this century-old law authorizes the deployment o
D.C. Guard in militia status to carry out or support civi
enforcement. Although. the matter is not free from doubt,
concur that there is plausible legal authority for this u
the D.C. guard (although it appears that no D.C. funds ar

" presently available for this purpose.) Our detailed analysis is

attached, as well as a summary of options.




“Memorandum

PRELIMINARY DRAFT

Subject . : Date

The President’s Use of D.C. National Guard ' . | October 1, 1993
for Civilian Law Enforcement Activities in
- the District of Columbia

To ' : From

Walter Dellinger : C H. Jefferson Powell
Acting Assistant - Christopher Schroeder
Attorney General : Todd F. Gaziano

Office of Legal Counsel Office of Legal Counsel

- -

'Inﬁroduction and_Summary

In response to your request this morning, we have examined
the possibility of the President deploying the District of
Columbia National Guard (D.C. Guard) as part of an effort to
maintain peace and order in the District of Columbia. This
memorandum presents our preliminary view that the President could
call out the D.C. Guard in its "militia status” for certain
civilian law enforcement functions. Although such action would
not be free from challenge, our preliminary view is that the
President could use the D.C. Guard, at least for a limited period
of time, to maintain peace and order under current conditions.

State National Guards enjoy a dual status under the United
States Constitution because they are subject to the command of
either state authority or the President. State National Guards:
can be called into federal service by the President under various
provisions of the United States Code, particularly 10 U.S.C.

§§ 331-333. When that occurs, the President is their Commander
in Chief, under the constitutional provision making him Commander
in Chief of the "Militia of the several States, when called into
actual Service of the United States,” U.S. Const., art. II, § 2.
State National Guards can also be deployed in their militia
status, in which case they are subject to the command of the

. Governor of the respective states pursuant. to whatever

authorities state law grants. When that occurs in the District
of Columbia, the President is also their Commander in Chief,
under D.C. Code 39-109. Co

Each of the President’'s dual capacities presents him \(EDPY
different options. This memorandum discusses first the oft
“federalizing” the D.C. Guard and using them in the feder

[—
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status, then the current use of D.C. Guard personnel in
counterdrug activities, and finally the option of using the D.C.
Guard in their militia status pursuant to D.C. law.

" The Pre51dent s "federal" optlons are ‘defined in part by
Congress. The Posse Comitatus Act, 18 U.S.C. § 1385, makes it a
crime for anyone to use the Army or the Air Force to execute the
laws "except in cases and under circumstances expressly
authorized by the Constitution or Act of Congress.” When the
President calls a National Guard into federal service, the Guard
becomes part of the United States Army or Air Force, and is thus
subject to the Posse Comitatus restrictions. One can make a case
that the restrictions would not apply here, because the
President’s power to enforce the laws and suppress insurrections
or domestic violence under 10 U.S. §§ 332, 333 would authorize
his action, but using these statutes here stretches beyond
historical precedents and may otherwise be undesirable.

, On the other hand, exercising his authority under the D.C.
Code -- analogous to the authority of the governor of any state
-- may be justifiable. If that authority .is invoked, however, a
significant question arises regarding funding the salaries of the
D.C. Guard, as we understand that the District may not have such

funds at the present time.

I. Calling the Guard into Federal Service

" The Posse Comitatus prohibition is avoided if there is
express statutory or constitutional authorization for deploying
the National Guard in law enforcement activities. There are a
number of such express statutory authorizations that are not
applicable here, including authority to federalize the Guard in
time of invasion. 10 U.S.C. §§ 3500, 8500,

The most nearly appllcable is the President’s authority
under 10 U.S.C. §§ 332, 333. Section 332 empowers the
President to deploy the militia or the armed forces “whenever ‘the
President considers that unlawful obstructions, combinations or
assemblages, or rebellion against.the authority -of -the United
States, make it impracticable to enforce the laws of the United
States.” ' In 1882, the Attorney General advised the President
that this provision empowered him to send troops to combat
"outlaws” ‘in the Territory of Arizona, based on information from

! The President’s inherent constitutional authority to

‘federalize the state militias, if any, is limited by Congress+s
exercise of its constitutional-authority to “provide for c
forth the Militia to execute the Laws of the Union, . . . aEﬁPY
governing such Part of them as may be employed in the Serv

the United States.” U.S. Const., art. I, § 8, cls. 15-16.
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the Territory that local law enforcement had insufficient
personnel to make arrests, and that a situation of lawlessness
existed in the Territory. 17 Op. Atty Gen. 333. This section
has also been invoked along with § 333 in connection with the
_urban riots of 1967 and 1968, and as authority to send troops t
aid in desegregation efforts in the 1950s. .

Section 333 empowers the President to suppress any
"insurrection, domestic violence, unlawful combination or
conspiracy” that "hinders. the execution of the law,” and so
deprives any part of the citizenry of a right “named in the
Constitution” and secured by law, so long as the President finds
that the existing authorities are unable, fail or refuse to
protect those rights. 10 U.S.C. § 333(1). ~Alternatively, he can
intervene in cases of insurrection, domestic violence, unlawful
combination or conspiracy if any of these "“opposes or obstructs
the execution of the laws of the United States or impedes.the
course of justice under those laws.” § 333(2). Before
exercising any of the authority under §§ 332 or 333, the
President must first issue a proclamation ordering the
»insurgents” to disperse. 10 U.S.C. § 334.

As indicated earlier, the authority of § 333 has been
invoked a number of times in the past, including in aid of
desegregating Central High School in Little Rock, and in helping
quell violence during urban riots in Detroit, Chicago, Baltimore
and the District of Columbia in 1967 and 1968.

The District is not now experiencing a pronounced episode of
extraordinary unrest or violence to bring it easily within the
scope of such pre¢edents. Nevertheless, the President would
probably be given considerable latitude in his judgment that
sufficient domestic violence existed to warrant' the action. A
plain meaning justification for invoking § 333(1) proceeds as
follows: High levels of domestic violence restrict the First
Amendment right of assembly, and right of interstate travel,
insofar as they instill a fear that moves people to stay indoors
or discourages people from travelling through the District. Thus
citizens in the District are being deprived of rights “named in
the Constitution” and protected by numerdus District of Columbia
laws that ostensibly protect citizens from violence, because the
level of domestic violence “hinders” the execution of those laws.
That the condition is chronic rather than acute may not be
significant. ‘ o

' Still, applying § 333(1l) authority at a time. when the amount -

of domestic violence now occurring is within the range of recent
historical experience for the city would stretch its appligatian

beyond historical precedents, and would constitute an admifpsion
that the "normal” condition in Washington had become one iP w
reqular law enforcement fails to accord the citizens their

COPY

constitutional rights. On the other hand, it would appearlthat
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the situation in Arizona that supported the deployment of troops
in 1882 was one in which local law enforcement was proving
inadequate to cope simply with day to day violence and -
lawlessness, but we have not researched the facts of that
.situation sufficiently to draw a firm comparison.

An argument for authority under § 333(2) can also be
advanced. The climate of fear created by high levels of crime
and violence can obstruct the enforcement of and impede the
course of justice under federal criminal statutes aimed at drugs
and associated violence by, among other things, making C1t12ens
less willing to cooperate in investigations.

Assuming §§ 332- 333 can be invoked, there .remains some doubt
about the length of timeée the D.C. Guard could continue to be
used. While the language of the statutes contains no express
time limitation, the situations apparently contemplated by the
statutes are ones in which local authorities are temporarily
disabled from protecting citizens. 1In such cases, the Guard is
to come in, help restore order,_and then depart. This comports
with the historical precedents.?

It would be prudent, and it may be legally necessary, to
articulate a goal or objective that would enable withdrawal of
the Guard after some reasonable period of time 1f these statutes
were invoked, rather than contemplating indefinite
supplementation of local law enforcement. Doing the latter would
risk violating the Posse Comitatus Act. A preliminary
examination of the legislative history of Posse Comitatus reveals
several statements indicating that while appropriate actions
under the predecessors of §§ 332-333 would not be violations, the
Congress also meant “to put a stop to the practice, which has
become fearfully common, of military officers of every grade
answering the call of every marshall‘and deputy marshall to aid
in the enforcement of the laws.” Congressman Knott, 7 Cong. Rec.
3846, 3849 (quoted in 41 Op. Atty Gen. 313.(1957)). The limits
of §§ 332-333 authority need to be read in light of the purposes
the Posse Comitatus Act was designed to serve, namely to prevent
the Army and the Air Force from becoming regular adjuncts to
normal law enforcement activities. - .- :

Finally, not only would utilizing §§ 332-333 here run beyond
existing precedents, it would also risk creating a difficult ‘
precedent for the future, as mayors of other cities and governors
might ask the President to federalize the Guard in their states
to aid in domestic law enforcement in other communities.

2 We have not completely researched the legislative hi :
of § 333 to determine whether it sheds any light on the QPY
expectations concernlng how long the Guard could remain or :

duty.
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II. The D.C. National Guard and Counterdrug Activity

Title 32, section 112 authorizes appropriations to "the
Governor of a State” who allows “the National Guard of that
State” to participate in federal "drug interdiction and counter-
drug activities.” A 1989 OLC opinion addressed whether the D.C.
Guard could participate in that program, and specifically,
whether the money authorized pursuant section 112 could be used

to pay the D.C. Guard. See "Use of the National Guard to Supportl

-Drug Interdiction Efforts in the District of Columbia,” 13 Op.
0.L.C. 110 (1989) (preliminary print) (1989 Opinion). The 1989
opinion concluded that the D.C. Guard, in its militia status,
could participate in the federal program pursuant to § 112. The
1989 Opinion relied heavily on the authorization in section 112,
and did not present the situation where the President
independently was considering using the D.C. Guard.in militia
status to enforce the District’'s drug laws.

- - The use of the D.C. Guard in counterdrug activities purusant
to § 112 does not provide a useful analogy to the contemplated
use of the D.C. Guard for general law enforcement activities for
other reasons. Neil Woodcock, who is the National Guard Liaison
Officer in the Bureau of Justice Assistance, Office of Justice
Programs, DOJ, explained that the National Guard does not make
any arrests, handle any contraband, testify in court, or engage
in any front-line law enforcement activities. The general duties
of the National Guard in the counterdrug program are to provide
training to other federal officials, help in planning counterdrug
operations, aerial surveillance (e.g., of marijuana fields), .
radar surveillance, transportation (both air and ground
transportation), cargo inspection, and other logistical support,
including engineering support. For example, an examiniation of
the activities of the D.C. Guard volunteers for the week ending
September 18, 1993 reveals that the great majority were assigned
to record keeping and accounting functions. Other guard
personnel were engaged in cargo inspection at Dulles Airport,
aerial transportation of personnel and property to and from
counterdrug operation sites, aerial surveillance, and one person
was serving with the DEA as a liaison for the National Guard
volunteers. ‘

We obtained a Memorandum for the Secretary of Defense from
Deborah R. Lee, Assistant Secretary of Defense for Reserve
Affairs (September 30, 1993) that questions the authority of the
D.C. Guard to engage in anything but support activities.

Moreover, Neil Woodcock has stated that the National Guard Bureau -

has issued regulations that would prohibit the state natigral
.guard to engage in any activity that would violate the Pos

sey :
Comitatus Act while serving pursuant to 32 U.S.C."§ 112. @@PY
not believe that these regulations are required by the Pogs

Comitatus Act, because § 112 provides its own congression
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authorization, but it is further support for our conclusion that
the existing use of the National Guard is not a good analogy for
their use in general civilian law enforcement activities.

III. The D.C. National Guard in Militia Status

As we mentioned above, National Guard personnel have a dual
status. “Since 1933 all persons who have enlisted in a State
National Guard have simultaneously enlisted in the National Guard
of the United States.” Perpich v. Department of Defense, 496
U.S. 334, 345 (1990). The Supreme Court has drawn a sharp legal
distinction between Guard members acting in their state capacity
and the same persons acting as federal troops. “In a sense all

of them now must keep three hats in their closets ---a civilian
hat, a state militia hat, and an army hat -- only one of which is
worn at any particular time.” Id. at 348. Guard personnel in

service are either acting as members of a state militia or as
federal troops, never as both. See id. at 347 (state Guard
personnel “ordered into federal service . . . lose their status
as members of the state militia during their period of active
duty”). When acting as state militia, Guard personnel do not
fall within the terms of the Posse Comitatus Act. See, e.d.,
1989 Opinion, .13 Op. O.L.C. at 111 n. 4. In most circumstances,
therefore, the question of whether Guard personnel could be used
to support law enforcement would be a pure question of state law,
as long as the personnel had not been federalized.

The D.C. Guard, however, clearly present certain unique
concerns. The District, of course, is not a state. Its National
Guard is organized pursuant to an act of Congress, Act of Mar. 1,
1889, 25 Stat. 772, as amended, and its commander in chief is the
President of the United States. D.C. Code § 39-109. It would be
possible to argue, therefore, that members of the D.C. Guard are
anomalous: unlike the members of state Guard organizations, the
argument goes, D.C. Guard personnel have no “state militia hat”
and when in service are invariably acting.as federal personnel.

We reject this conclusion. 1In creating and organizing the’
D.C. Guard, the Congress. plainly..intended to establish a militia
parallel in nature and status to the Guards of the several
states. In light of Congress’s broad powers to legislate for the
District, U.S. Const., art. I, § 8 cl. 17, this intention is
entitled to great weight. The 1889 Act, now codified at D.C.
Code §§ 39-101 to 39-906, closely resembles state constitutional
and statutory provisions organlzlng state Guards. The Act
distinguishes between act1v1ty in militia status and act1v1ty
"when called into the service of the United States,” D.C.

§ 39-604, a distinction that would be meaningless if the I§.

Guard were necessarily and invariably acting in a federal COPY
capacity. The distinction Congress drew in the 1889 Act . if -

"parallel to that adopted by the Supreme Court 'in Perplch,
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although that decision did not address specifically the status of
"the D.C. Guard. '

The President’s duties and responsibilities as commander in
chief of the D.C. Guard, furthermore, resemble those of a state
governor with respect to a State Guard. For these reasons,
“[tlhis Office has consistently taken the position that ’the
President . . . stands in a relation to the D.C. National Guard
that is similar to the relation obtaining between the Governors
of the several States and their respective State National Guard
units.”” 1989 Opinion, .13 Op. O.L.C. at 113-14 (footnote with
citation omitted). If this conclusion is correct, the Posse
Comitatus Act, which by its terms is limited to the Army and Air
Force (and which applies to Army and Air Force National Guard
units when called into federal service), is simply
inapplicable.? The President’'s authority with respect to the
D.C. Guard, in its militia status, is defined entirely by the
1889 Act, which for these purposes is the equivalent of the state
laws that define the powers of governors over state Guards. We
therefore turn to the President’s authority under the 1889 Act.

In our 1989 Opinion, this Office concluded that the Act
authorizes the deployment of the D.C. Guard in militia status to
‘carry out or support civil law enforcement. Citing D.C. Code
§ 39-602, we stated that that section’s "authorization to order
out the Guard for 'other duties, as [the Commanding General of
the Guard] may deem proper’ has long been viewed as broad enough
to include law enforcement activities.” 1989 Opinion, 13 Op.
O.L.C. at 112. 1In support of this statement, the Opinion
described the “natural reading of section 39-602” and two OLC
memoranda from 1963. Neither of these bases for the Opinion’s
statement is, however, completely satisfactory. Section 39-602
states: _ ‘

Prescribing Drills.

The Commanding General shall prescribe such stated
drills and parades as he may deem necessary for the
"instruction of the National Guard, and may order out
any portion of the Natiomal Guard for such drills,
inspections, parades, escort, or other duties, as he-
may deem proper. The commanding officer of any
regiment, battalion or company may also assemble his
-command, or any part thereof, in the evening for drill,

3 In addition to avoiding the Posse Comitatus problefi;

liability for actions undertaken “in the discharge of [the]i

employing the District Guard in militia status, if lawful,| g1

clothe the Guard members with immunity from civil criminal} PY
r

military duty.” D.C. Code § 39-805. '
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instruction, or other business, as he may deem
expedient; but no parade shall be performed by any:
regiment, battalion company, or part thereof, without
the permission of the Commanding General.

While the 1989 Opinion’s reading of § 602 is not impossible,
neither is it in our view the “natural reading” of the language.
Except for the reference to “other duties,” the section in its
entirety seems to us plainly directed toward ceremonial and
training activities. 1Involvement in law enforcement activities
certainly would not be ceremonial, and would not seem to be
concerned with "the instruction of the National Guard” which is,

. after all, a military organization. (Section 602 is in a chapter
of Title 39 labelled "Active Military Duty.”)

. The 1963 memoranda cited in the 1989 Opinion are not

particularly persuasive on this point. One memorandum addressed
the narrow gquestion of whether the D.C. Guard in militia status
could act to supplement the civilian police “during a (specific]
massive demonstration or parade.” Memorandum of July 30, 1963,
at 1. The memorandum concluded, without discussion, that the
words "or other duties” are "broad enough to be construed as
authorizing the National Guard to support activities of the
civilian police force during any massive demonstration or parade
in the District.” Id. at 2. The other memorandum addressed the
liability of Guard personnel who might fail to report for duty to
supplement the police in"”handling the crowd . . . in [a specific .
planned] civil rights demonstration.” Memorandum of August 9.
That memorandum’s discussion of § 602 was not a ringing
endorsement of the section’s availability as authority for the
employment of the Guard in law enforcement:

Although the term "other duties” can be reasonably
interpreted as including activities in aid of civil
authorities, thereby bringing 'such duty within the
purview of the courts-martial provisions of Section 49,
it is possible that such a construction would not be
sustained by the courts in an action attacking the
validity of such a court-martial, since it is pos51b1e
that the-term “other duties”;- as--that term is used in
Section [602], might be construed by the courts in pari
materia with the other terms used in that section which
relate -primarily to drill- and training-type activities
as distinqguished from the aid-to-civil-authorities-type
activities expressly covered by Section 48. :

Although the issue is not free from doubt because of the

existence of contrary authority, chiefly the 1989 Opinion PT thIS

Office, it is our conclusion that § 602 does not provide th C{)PY

President authority to employ the D.C. Guard in militia st

the manner proposed.
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There is a second possible source of authority in the 1889
Act. Section 39-104 provides that the “enrolled militia shall
not be subject to any duty except when called into the service .of
the United States, or to aid the civil authorities in the
execution of the laws or suppression of riots.” We think that
§ 104's reference to activity “in aid of the civil authorities in
the execution of the laws” is affirmative authorization for the
Guard’'s employment in law enforcement activities. “ section 104,
to be sure, addresses not the Guard per se but rather the
"enrolled militia” of the District, which is described in another
section as.all able-bodied male citizens of the District, with
certain exceptions and age limitations. See D. C. Code § 39-101.
This provision nevertheless appears to authorize the employment
of the D.C. Guard for law enforcement purposes because the Guard
is a subset of the "enrolled militia” and nothing in section 104
forbids the use of a part rather than the whole. See 1989
Opinion, 13 Op. O.L.C. at 112-13 (assuming such an argument}. >
While the question is not free from doubt, we conclude that § 104
prov1des plausible legal authority for the proposed use of the

D.C. Guard. :

Bear in mind, however, that calling up the D.C. Guard in
their militia status will require funding the operation through
District funds, which will require coordination with the
appropriate District officials. At this time, we are unaware
that such funds are presently available.

“* The 1989 Opinion apparéntly reached the same conclusion
and quoted § 104 as ancillary support for its conclu51on See 13
Op. OLC at 112-13.

> The District Guard includes, we assume, female as well as
male personnel, and thus is not literally a subset of the
"enrolled militia” defined in § 39-101 but rather an organlzatlon
only some of whose members are part of the latter group.

However, section 101 does not limit membership in the milifffa toO

males but simply provides that the designated males “shal C@’PY

enrolled in the militia” (emphasis. added). Women (as wel
older than age 45) plainly may volunteer for serv1ce in t

militia under § 39- 106.
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- July 17, 1994

MEMORANDUM FOR LEON PANETTA
FROM: RON KLAINpd~"

SUBJECT: RACTAL JUSTICE ACT -- BRIEFING AND STRATEGY

Martha Foley asked me to pull together some materials for
you, in anticipation the steps ahead on this issue this week.
Attached is.a copy of a background memorandum on racial justice
that I previously sent to you. In addition, as explained below,
I have attached a memorandum on administrative steps we could
take in lieu of legislation.

CONFERENCE STRATEGY

As you know, if the Senate votes cannot be mustered for the
racial justice compromise, the question becomes how to arrange
for the Conference Report to omit. any such language.

There are three options; all of them presume.that the President,
while standing by his endorsement of the compromise, nonetheless
publicly calls on the Conferees to move ahead without RJA.

The first option is to persuade Edwards and Conyers not to
offer a racial justice provision in Conference. Chairman Brooks'
staff informs me that as of this weekend, both Edwards and
Conyers areée still pressing Brooks hard to for such a vote.

Brooks wants to avoid this, but wants us to quell this demand (in
~our meeting with Edwards on Tuesday at the White House).

. The second option, if Conyers/Edwards will not back-off, is
to have them voted down by the House conferees. Under this plan,
Brooks and Schumer vote against RJA, pursuant to the President's
request to move the bill ahead without it. But the only chance
that Brooks will do this is if he witnesses Edwards rejecting our
request not to offer the provision; Brooks may come away from the
exchange believing Edwards' refusal to be unreasonable.
Therefore, I recommend that Brooks be invited to the meeting with
Edwards on Tuesday. Even so, the odds are against this strategy:
beyond Brooks' distaste for voting down a colleague -- and his
willingness to do it only if Schumer joins him (also, unlikely) =
- Brooks fears that undercutting Edwards and Conyers on a House
vote may make them more resentful of the final outcome. .

Thus; the third option, if it comes to it, is to deal with a
Senate conferee vote on racial justice. We know what DeConcini -
will do; Biden will probably also help vote down RJA if the

President has given him public "cover." But if the Republi
‘all vote for RJA (as Hatch has threatened that he will), w
need all of the Democrats to vote against it. This means
help from Kennedy, Metzenbaum, and Leahy -- with the first ftwo

being very hard.




The bottom line: the need to have Edwards and Conyers agree
to forbear is clear. This request should be the principle focus,
for our side, in Tuesday's meeting. We are at risk. of
considerable mischief if we cannot talk Edwards and Conyers out
- of a Conference vote. :

ALTERNATIVES TO _LEGISLATION

Given that the goal is to qet Edwards and Conyers to-agree
to forbear, the gquestion is: What can we offer them in exchange
for their cooperation?

Obviously, the largest concession_is the one we have already
made: a Presidential endorsement of a version of racial justice,

and a bona fide effort to get the votes for this provision. This
act of good will should be met with a helpful response.

. But beyond this, there are three more 1tems that can be
offered up:

(1) commission. The President could appoint a blue-ribbon
Commission to study the question of discrimination in the
death penalty, and to recommend legislative responses.  (To
date, the only such studies have been (1) academic panels
and (2) a 1990 GAO study.) Potential chairs could be
Justice Blackmun (a friend of the President's) or Justice
Powell (who cast the dec1d1ng vote against racial justice in
the Supreme Court, but has since recanted).

(2) Executive Branch Action. The attached memo explains, in
some detail, the proposals we have developed. for the Justice
Department to issue a new "protocol" regulating the
decision-making process in federal death penalty cases so as
to reduce any risk of racial discrimination in that process.
If it helps, you could also offer a "Presidential directive"
on this topic -- i.e., a Presidential memorandum directing
the AG to issue such a protocol -- for added. emphasis.

(3) Concessions on Other Issues.” Finally, Conyers and Edwards
have submitted to Brooks a list of other changes they want
in the Conference Report; Brooks has confidentially shared
that list with us. We have asked Brooks and Biden to
forestall making any such concessions until we see where our
talks on racial justice come out; obviously, we could be
helpful on these unrelated matters if Conyers and Edwards
are helpful to us.. I can give you more specifics on these
if you w1sh, suffice it to say, though, that every -
concession sought by Conyers and Edwards does have a prlce
in terms of opening the bill to attack from the right.

Let me know what else you need on this issue, or anything el@OPY

related to the Crime Bill.




ATTACHMENT 1

Qpug .
July 14, 1994

MEMORANDUM . FOR LEON PANETTA
FROM: RON KLAINQy -

SUBJECT: THE RACIAL JUSTICE ACT

One key issue in the Crime Bill Conference is the "Racial
Justice Act." This provision was narrowly passed by the House, but
defeated in the Senate, when the two bodies considered their
respective versions of the Crime Bill.

The Racial Justice Act was developed in response to the
Supreme Court's decision in McCleskey v. Kemp (1987), holding that
statistical evidence that the death penalty was being applied in a
discriminatory manner could never suffice to establish a claim that
the death penalty was being administered in an unconstitutional
manner.

In response, the RJA creates a cause of action so that a
statistical showing of discrimination on the basis of the race of
the defendant or victim can be actionable; specifically, under the
RJA, such statistical evidence shifts the burden to the state to
show that discrimination was not the reason for the death sentence
being imposed.

CBC-BACKED VERSION

The key provisions o©f Racial Justlce Act as passed by the
House in April are:

® A prohlbltlon on putting to death any person -- in state or
federal court -- if the sentence was "imposed based on race";

° An inference that a death sentence was "imposed based on race"

: if evidence demonstrates that, at the time the sentence was
imposed, the race of the victim or of the defendant was a
statistically significant factor in decisions to seek or
impose a death sentence in the jurisdiction; -

° A requirement that the government to rebut this statistical
inference, and a limitation on the sort of evidence the -
prosecution can use to rebut the statistics;

° And more liberal procedural rules in habeas corpus petfijf? PY
seeking to ralse a discrimination claim.




As drafted, the RJA would have applied to all persons on death row,
past and future But to win its narrow victory in the House, the
CBC agreed on the House floor to make the bill prospective only.

Thus, as_drafted, the bill makes it very difficult (if not
impossible) for state prosecutors to rebut a statistical case of
~racial disparity among defendants -- or among crime victims. This
is what gives rise to the argument by prosecutors that the bill
will, in effect, abolish the death penalty -

In our dlscuss1ons with Congressman Mfume, we sought various
modifications to the legislation (our views are discussed below).
But Rep. Mfume indicated he would accept only the following changes
to the House passed language:

1. The non-retroactivity provision, as discussed above, that had
been previously pledged on the House floor;

2. A provision making it explicit that the 1egis1ation neither
requires or permits a quota system for death penalties;

3. A statement that a claim cannot be made by simply showing a
racial disparity between the general populatlon and those
sentenced to death; and

4. A llmltatlon that defendants could raise these claims only in
their first federal habeas petltlon, and not on multiple -
occasions. : :

These changes were helpful -- but while it was a disagreement over
process, and not substance, that stalled our talks with Rep. Mfume
~— they did not go far enough in our view. '

-ALTERNATIVE VERSION

Independently of the conversations with Congressman Mfume,
lawyers at the Department of Justice, working in consultation with
- Rep. Edwards, had prepared an alternative version of the racial
justice legislation. Beyond the changes outlined above, the DOJ
version makes the following additional modifications:

1. It provides' that the burden of proof never shifts to the
government but remains with the defendant: the government's
burden is. to produce a nondlscrlmlnatory reason for its
decision; .

2. Rather than focusing on statistical evidence, it provides.that
an inference is established if the defendant proves a "pattern
or practice" of seeking or imposing death sentences based on

race =-- "pattern or practice" being a term of art ;W.c1v11

rights statutes; C OPY




3. It removes the RJA provisions modifying traditional habeas law
' regarding the presumption of correctness that attaches to
state court findings;

4. It limits use of statistical pfoof to decisions by proeecutors
and judges, but not juries, because each individual jury is a
one time actor in the process; and

5. It provides more spec1f1c guidance as .to. the order- of the
proceedlng and the type of evidence that a court could
consider in a challenge.

It was our view that, with these changes, we would have fulfilled
the President's mandate to develop a statute that prevented
discrimination in the death penalty -- without preventing the fair
and effective imposition of that sanction.

Nonetheless, even our version of this racial justice proposal
(when gquietly circulated) drew substantial opposition among
prosecutors and Senators. We could not get even one Democratic
Attorney General from a death penalty state to endorse our
compromise (though two or three non-death penalty Democratic AGs
indicated they might be helpful); the DAs have pledged to continue
to fight any proposal. in this area, including ours.

Perhaps more importantly, the draft was quietly shared with
several RJA opponents in the Senate (including Senators Byrd and
Graham), and both said that the changes were 1nsuff1c1ent to alter
their stand on thls measure.

ARGUMENTS - ABOUT THE RJA

Proponents of the Racial Justice Act argue that its structure
of allowing statistical evidence to create an inference of
discrimination which must then be rebutted is common in anti-
discrimination law. They dispute the assertion that valid studies
showing patterns of racial discrimination will easily materialize
around the country puttlng capital senten01ng schemes at risk --
the study at issue in McCleskey was expensive and time consuming
and has never been duplicated.

Proponents of the Racial Justice Act also make emotionally
powerful arguments based upon both history ---and current practice.
The history is obvious and well known; the current practice is that
all nine of the defendants for whom the federal death penalty has
been sought on the last year have been African-American. Finally,
for many proponents of the Racial Justice Act, the bill has
symbolic importance beyond its actual effect because it is an
explicit recognition that there is racial discrimination in the

criminal justice system. B




Opponents arque that, while discrimination and prejudice
should play no role in the criminal justice system, as drafted the
Racial Justice Act would either shut down the imposition of capital
punishment in the United States because of extensive litigation
costs or lead to the imposition of a quota system. They maintain
. that it will be easy to demonstrate gross racial disproportions in
the administration of capital punishment and thereby -create an
inference of discrimination, it will be all but impossible to rebut
the inference since the government will be unable to point to
factors in the particular case that make it an approprlate one for
the death penalty. , ‘

Opponents use this Title VII analogy in an employment case,
an employer charged with discrimination against. a particular
individual for denying a promotion and presented with statistical
evidence showing that African-Americans as a group are much less
likely than others to be promoted can defend by showing that the
particular employee was not qualified for the promotion. But under
the original RJA, a state faced with statistical evidence about
death sentences could not defend by showing that the partlcular
defendant's sentence was proper given the facts of the crime and
the defendant's prior record. .

CONCLUSION

In sum, many of the modifications reflected in the
"alternative version" of the leglslatlon are explicitly designed to
provide responses to the arguments made by opponents Thus, the
alternative is defensible on policy grounds, and in a pr1nc1pled
debate.

But as noted above, while these changes do provide firm ground
from which to defend’ agalnst the attacks, the modifications are
unlikely to silence many critics who are as committed to opposing
any version of the RJA as proponents are committing to supporting
the bill. :

COPY




ATTACHMENT 2

U. S. Department of Justice

WSO

Washington, D.C. 20530
July 10, 1994

MEMORANDUM FOR THE ATTORNEY GENERAL

FROM: Jo Ann Harri
Assistant Att
Criminal Di 1si n

Ronald Klaln'
.Counselor to the Attorney General

SUBJECT: Recommended Alternatives to Enactment of a
“Racial Justice Act®

After considering the alternatives to enactment of a Racial
Justice Act, as set forth in the July 6 memorandum of the Racial
Justice Working Group, the following strategy is recommended to
address the need for assuring that death penalty statutes are
applied in a non-discriminatory manner. The strategy consists of
three parts: (1) issuing a general Presidential directive to the
Department addressing racial justice; (2) developing a
Departmental plan of action for complying with the directive; and-’
(3) establishing a bi-partisan commission to examine issues of
racial discrimination in the criminal justice system.

(1) PRESIDENTIAL DIRECTIVE

The President should issue a general directive to the
Department to take necessary steps to assure that the federal
death penalty statutes are applied in a non-discriminatory
fashion. A generalized directive would show the President's
commitment to the goals of racial justice. Because of its
general nature, the directive would leave to the Department the
specific actions appropriate to accomplish its goals.

(2) DEPARTMENTAL PLAN OF ACTION FOR COMPLYING WITH

THE PRESIDENTIAL DIRECTIVE

The Department s plan of action for complying with the COPY

Presidential directive should ‘consist of four parts.




(a) Adoption and publication in the United States Attorneys®
Manual (UsaM) of the Attorney General's Death Penalty
Protocol.

The Protocol as currently drafted focuses on the death
penalty under the controlled substances laws. It requires
the United States Attorneys to evaluate each prosecution
under 21 U.S.C. §848(e) in writing and to submit a death
penalty evaluation form to the Attorney General, whether or
not the United States Attorney recommends the death penalty.
The Protocol can be expanded: for use in evaluating
prosecutions under any federal death penalty statute
enacted. '

The Protocol gives clear guidance to the United States
Attorneys as to the legitimate law enforcement or
prosecutorial standards to be considered in seeking the
death penalty and provides for review by a committee
appointed by the Attorney General. Under the Protocol the
Attorney General conducts an independent review and makes
the final decision whether the government should seek the
death penalty.

(b) Development of a decisional document, which would be
made public after trial or guilty plea, reflecting the
Attorney General's decision whether or not to seek the death
penalty in each case subject to Attorney General approval.
Such a document, which would not reveal the race of the
defendant, would also be dlssemlnated routinely to United
States Attorneys.

The public disclosure of decisional documents in cases
in which the ‘Attorney General has determined whether or not
to seek the death penalty would indicate the Department's
willingness to hold itself accountable for its decisions.
In addition, the opportunity for the defendant and the
public to express views as to how to treat a case at hang,
based on comparison with past cases, will encourage : -
consistency ‘in the Department's decisions. Finally,
disseminating decisional documents to United States

-Attorneys will encourage consistency their recommendatlons

regarding the death penalty.

(c) Institution of formalized tfalning of federal -

prosecutors regarding the evaluatlon and prosecutxon oi
capital cases. ; . COP i

Formallzed training would foster fairness and
consistency in the evaluatlon and prosecutlon of capltal
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cases. Such training could emphasize the procedures in the
protocol referred to above, address the factors that weigh
in favor of or against seeking the death penalty, explain’

" the nature of the Department's review, and stress the
importance of consistency and racial neutrality in deciding
whether to seek the death penalty. The initial training may
be most effective if conducted by a high~level Department
official and directed at United States Attorneys. Follow-up
training of Assistant United States Attorneys would then be
appropriate.

(d) Establishment of a centralized unit within the
Department to review and assist United States Attorneys in
evaluating cases for treatment as capital cases and to .
participate in prosecuting cases under the death penalty.

A pro-active role for a Department-level unit in death
penalty cases would permit centralized decision making and
assure a reasonable degree of uniformity aimed at combatting
any potential for racial or other inappropriate bias. 1In
addition, it would allow a level of expertise in death
penalty prosecutions that may never be achieved by a United
States Attorney's office that handles such prosecutions
infrequently. Centralized expertise may be particularly
desirable‘given the likely expansion of the death penalty in
the crime bill to many offenses beyond those in which it is
currently sought. ‘

!

The optimal degree of centralization should be
considered. For example, United States Attorneys could be
directed to consult with the central unit in the Department
in every instance in which a case eligible for the death
penalty is to be prosecuted federally. A lesser degree -of
centralization would authorize United States Attorneys to
consult with the central unit when they deem such
consultation useful, while a greater degree of
centralization would authorize the central unit to handle
death penalty litigation in all instances, but with the
assistance of United States Attorneys.

(3) BI-PARTISAN COMMISSION

A bi-partisan commission should be established to examine
issues of discrimination based on race in the criminal justj
system. The work of the commission would not be limited to}the
death penalty but would also address whether race has been C PY
factor in investigating crime, bringing charges, negotiatin
pleas, sentencing, and any other pertinent issues. The focls

‘would be on both federal and state practices. . At the completion




4 - . i
of its study, the commission should issue recommendations for
correcting any problems detected. To assure funding to
accomplish these goals, a legislative enactment creating the

commission is probably necessary.

If a commission is not established, the Department should
engage in its own study of the impact of race in capital —
punishment, and, to the extent practical, other issues of
possible racial discrimination in the criminal justice system.
‘However, examination of these issues by a bi-partisan commission
would produce results that are more likely to be considered
unbiased than a study by the Department. :
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GUN LITIGATION: POTENTIAL REMEDIES
The following repfesents a sampling of the remedies that might be included in a complaint,

injunction or consent decree. This list is not intended to 51gmfy support for any of these
proposals.

Distribution

e Manufacturers could be required to develop an effective system for screening in advance the
distributors or dealers that sell their guns. ‘

 Manufacturers could be required to contribute to a fund for the educatlon supervision and
regulation of the appromately 16,000 stocking gun dealers.

e Manufacturers could be required to provide certain training to all employees and sales agents
of distributors and dealers that sell their guns, on subjects such as compliance with guns laws
and how to recognize and prevent gun trafficking and attempts to illegally purchase guns.

e Manufacturers could be required to develop an effective system for monitoring sales of their
products by distributors and dealers and determining when illegal or unsafe practices are
occurring. This could include reviews of each dealer’s and retailer’s gun acquisition-and
disposition records (“bound books”), and all other records relating to sales incentive records,
at least 4 times per year.

¢ Manufacturers could be required to develop an effective system to retrain, and suspend or
terminate if necessary, distributors or dealers who engage in illegal or unsafe sales practices.

o Manufacturers could be required to maintain adequate liability insurance.

o Manufacturers could be required to refrain from using any unfair or deceptive advertising
practices in the future.

o Manufacturers could be required to institute an industry-wide program of warranty revocation
upon individual resale of handguns, unless the firearm is resold through a bona fide stocking
handgun retailer so that secondary sales are subject to background checks under the Brady .
Handgun V1olence Prevention Act.
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In addition, neghgent dlstnbutlon practices could be curtalled by imposing significant restrictions
and requirements on gun dealers. That could be accomplished by suits directly against the
dealers, but it could also be achieved by injunctive relief or settlement agreements, for example,
~ that require the manufacturers to sell guns only to authorized dealers who have committed
themselves by contract to abide by the restrictions and requirements. For example:

e Dealers could be prohibited from selling two or more guns (or some limited category of guns
- such as handguns or assault rifles) to any person within a 30-day period. '
e If multiple sales are permitted, there could be a waiting period (e.g. 5 days, 7 days)
between picking up the first gun and picking up the second gun.
e Ifmultiple sales are permitted, dealers could be prohibited (or suspended) from selling
guns if they have had more than one criminal trace request resultmg from multiple sale
transactions.

e Dealers could be prohlblted (or suspended) from selling guns if they have had more than 2
criminal trace requests in any 1 month period.

e Dealers could be required to operate only from a genuine store or commercial place of
business (i.e., no “kitchen table dealers”) and to have a minimum dollar amount of firearm

inventory (e.g. $250,000).

e Dealers could be requlred to certify their comphance with all local, state, and federal firearms
laws.

¢ Dealers could be required to carry specified minimum amounts of liability insurance coverage
at all times. '

e Dealers could be pI‘Ohlblted from sellmg guns over the internet or at gun shows.

e Dealers could be required not to use any incentive sales practices that tie a salesperson’s
compensation to sales volume.

o Dealers could be required to provide documentation of their sales employees’ and agents’
eligibility to sell guns. -

o Dealers could be required to maintain computerized inventory tracking programs containing
detailed information about their -ac_quisitidn and disposition of every gun.

o Dealers could be subject to audits of the1r inventory and sanctloned if they carinot account for
any firearms.

e Dealers could be required to meet specified store security requirements to prevent ptreftof

= |copy
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Dealers could be required to make all therr employees and sales agents who sell or handle
firearms participate in training programs provided by manufacturers, ATF, or law
enforcement, and to pass written exams on the material covered.

Dealers could be required to sell only guns that meet all of the safety design and warning
requirements described above.

. Dealers could be required to cooperate with all monitoring of ﬁrearms distribution, whether
done by manufacturers, ATF, or law enforcement.

Dealers could be required to maintain records of all trace requests initiated by ATF, and to
report those trace requests to the manufacturer of each firearm traced.

Product Design

Manufacturers could be required to employ existing safety features such as child-proofing,
internal trigger locks, magazine disconnect safeties, and chamber-loaded indicators.

- o Manufacturers could be required to employ new safety features as soon as they are
| technologically feasible, such as personalization devices.

e Manufacturers could be prohibited from making any design or engineering decisions that
produce guns that appeal particularly to criminals or to juveniles. Various indicia of such guns
could be identified, such as high caliber, high power, and large capacity magazines.

¢ Manufacturers could be prohibited from including-any features in a gun that facilitate criminal
activity or make criminals more difficult to apprehend and prosecute, such as fingerprint
resistance, easily obliterated serial numbers, the capability to be easily converted to an illegal
firearm such as a fully automatic weapon, or the capability to accept a magazine with more
than 10 rounds of ammunition. ' '

. Manufacturers could be required to track models of their firearms to determine whether any
are used illegally in disproportionate Tumbers, and required to make necessary design,
engineering, or manufacturing changes to eliminate the features that make those models
appealing to criminals. :

¢ Manufacturers could be required to make gnns that conform to safety standards that are
already in effect for some places or some kinds of guns, such as the standards promulgated by
‘the New York State Police under 9 NYCRR '§§ 482.5 - 482.6.

e Manufacturers could be requtred not to sell packages of parts that can easily be assembled
into a firearm.

¢ Manufacturers could be prohibited from making guns from inferior materials and, IOQQPY
required to-use materials meetmg specific metal strength and density standards
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 Manufacturers could be required to sell only guns that pass specified tests, such as dfop tests
or firing reliability tests. '

* Manufacturers could be required to carry out research and development of new gun safety
technology, with a-minimum percentage of their revenues dedicated to such research.

+ Manufacturers could be required to place prominent and strong warnings in packaging
materials and to provide clear instructions about proper storage and use of guns.

Other

* Manufacturers could be required to fund public service campaigns to inform the public about
risks relating to guns. '

¢ Manufacturers could be required to issue public reports on a regular basis specifying the
extent of their efforts to reduce the harm caused by their products.

¢ Manufacturers could be required to fire every gun before it is sold and to provide the fired
casings and serial numbers to the ATF or another law enforcement agency for inclusion in a .
database for use in identifying guns used in crimes.
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.City AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY
LOUISE H. RENNE ' D. CAMERON BAKER
City Attorney. : Deputy City Attorney

DIReCTDIAL:  (415) 554-3960

MEMORANDUM
PRIVILEGED IDENTIAL T
TO: John Coale
' Ken Carter -
FROAM: Owen Clements
-Cameron Baker
Ingrid Evans
A NN .
DATE: ° June 2, 1999 '
RE: Key Points re Industry Reformation

We have had the opportumty to review the list of proposals you previously provided us.
That list focuses on the problems of product design and safety, containing a number of proposals
designed to ameliorate those problems. This focus is appropriate in light of the claims asserted
by the City of New Orleans in its case against the gun industry. However, we note that other
cities, including the City and County of San Francisco and other California public entities, have
focused on other types of claims, such as negligent distribution and marketing of firearms.
Accordingly, we have drafted a new list of proposals regarding possible industry reformation to
include proposals relating to negligent distribution and marketing of firearms and other types of
claims.

For ease, we have organized the list into general categories of proposals. Underhned
proposals are proposals taken from your pl‘lOI‘ list. Bold proposals are proposals that are derived
from your list but modified.

The list is not intended to be exclusive of all voluntary proposals within the field of
firearm violence prevention, but has been limited to those proposals applicable to the defendants
in the public entity lawsuits. Thus, for example, there are no direct proposals relating to
ammunition such as contained in your list regarding the purchase of all "cop-killing" ammunition
or proposals related to high caliber weapons such as 50 caliber weapons. The exclusion of certain
proposals relating to these other issues should not be taken as an indication that such proposals
should not be discussed as part of any settlement negotiations. Additionally, we have included
some proposals concerning related problems that are framed in terms of legislative action. We -

- would request that the industry support firearm legislation that will codify safe mdustry practlces

and help to protect the public.

DETERMINE

fiﬁ“&[@fﬁ(ﬁ_f‘ﬂfﬁmﬁ

FoX PLAZA - 1390 MARKET STREET, SUITE # OR FLOOR # - SAN FRANCISCO, CAL'IF_ORNIA 94102-5408
RECEPTION: (415} 554-3800 - FACSIMILE: (415) 554-3837

n:\ﬁl\shored\gh‘m\memos\cocleme 1.doc




- CITY AND COUNTY OF SAN FRANCISCO - OEFICE OF THE CITY ATTORNEY |
DATE: June 2, 1999

V Memorandum
Privileged & C ential
PAGE: 2 | "

RE: Key Points re Industry Reformation

FIREARMS PROPOSAL LIST

Product safety and design issues

@ Incorporation of safety features to prevent accidental discharge/criminal misuse of
~ firearm by unauthorized users, including children. Examples include the Saf-T-Lok

. "and personalized technology and standardized level of trigger resistance that is high
N . enough to make it difficult for children to discharge the firearm.

« Incorporation of other available safety features to avoid accidental discharges of
semiautomatic weapons, such as magazine disconnect safeties (prevent firing of gun
when magazine is removed) and chamber-loaded indicators;

] Produce weapons with serial numbers that are impervious to defacing and with
materials that do not enhance the "finger print'' resistant qualities of the
firearm; '

¢ Produce weapons that pass a standardized "drop" test, meet the barrel length and

other standards set under the 1968 Gun Control Act for imported firearms, and pass a
standardized "jam" test (such as the protocol set out in California Senate Bill 15);

e Spend 1% of gross revenues on R&D to develop and promote personalized
. echnology,

|
% . ' @ Redesign all gun clips to accept only rnagazines having ten (10) or less bullets with
the exception of those firearms produced for law enforcement: and

e Agree to support industry regulation by Consumer Product Safety Comnnss1on or
other appropriate governmental agency.

Marketing and distribution issues

¢ ) Adoption of an indus code of conduct'in'corporating iinpfoved distribution
" practices, including B ‘ .

1. elimination of sales to kitchen dealers and gun show dealers;

2. mandatory training for distributors and dealers concerning how to
recognize and prevent straw purchases, including suspicious multiple sales;

3. - strictly limiting indirect sales -- such as telemarketing, mail offers and
internet sales ---except wﬁere accompamed by regular in-person mspectlons of
sales facilities; and

4. 11m1tat1on of sales to.one gun per person per month:
/

@ monitoring of dealers by manufacturers and distributors, in order to check| Q OPY
compliance with federal, state and local laws through inspections, auditing '
' reviewing firearms sales records, periodic inventory checks and use of eldgironic

-inventory tracking;
DETERMINED TO BE AN
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CITY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

. Memorandum
| Privileged & Confidéntial
DATE: June 2, 1999 . '
- PAGE: 3
RE: Key Points re Industry Reformation

o adopting measures to ensure adequate security to prevent thefis at all levels of the
distribution chain;

e reviewing susp1c1ous claims made by distributors and dealers that firearms have been
stolen;

e requiring all manufacturers, distributors and dealers to maintain minimum levels of
 liability insurance based on the volume of firearms sold by the entity in question; and

N N S .
. ‘ @ suspending or terminating distributors and dealers who engage in improper practices.

%  Restrictions on advertisements and promotions

prohibiting advertisements that suggest or promote possible criminal use of the
firearms (e.g., selling "concealibility" or fingerprint resistance);

@ DrOhlbltan advertisements or claims that suggest having a firearm in the home
increases personal safety or home security;

-{’¢) banning product placement in television programs and movies; and
@ prohibiting advertisements that are designed to appeal to criminals or minors.

Improvements to the current ATF tracing system.
@ agreement to open their sales records to local and state law enforcement officials;

e agreement to fund and support a computerized federal gun registration program to
track gun ownership;

(o) agreement to test fire all handguns using the IBIS system ("gun fingerprinting™):

e agreement to fund and support enhanced crime investigation efforts, including more
ATF agents, sp@ifzed&ns/ho&v and gun trafficking law enforcement units; and

We would request that the firearm industry support pending legislation that is related to -
the above-referenced voluntary actions taken by the firearm industry. To the extent that there is
additional legislation that would also benefit the public and that is not related to the reformation
topics set forth above, we would request that the industry support such further beneficial
legislation. The following are examples of additional legislation that the firearm industry should
support in order to ensure greater public safety: :

Pending U.S. Legislative Items (U.S. Sef;ate Juvenile Crime Bill, S. 254 amen| T@PY

. .closing the gun show loophole:

o requiring sale of child safety lock thh every handgun sold;

e banning juvenile possession of assault weapons and high capacity ammunition clips;

NAUNSHARED\GUNS\MEMOS\ COALEME|.DOC




CITY AND COUNTY OF SAN FRANCISCO

DATE:.

“OFFICE OF THE CITY ATTORNEY

Memordndum
Privileged & Confidential

June 2, 1999
PAGE: 4
RE: Key Points re Industry-Reformation
e prohibiting importation of high capacity ammunition clips;
e reintroducing the 3-day Brady waiting period;
e increasing criminal penalty for transferring guns to juveniles;
* imposing a criminal penalty for allowing children access to firearms where they later
. injure themselves or others; .
N . increasing the number of jurisdictions part1c1pat1ng in ATF Youth Interdlctlon

program;

)

regulating sales of firearms over the internet; and

prohibit the sale by any person, FFL or not, of handguns, large capacity ammumtlon
clips and assault weapons to any person under the age of 21.

agreement to support imposition of a stricter definition of "engaged in the business of
dealing firearms," 18 U.S.C. § 921(a)(21), to preclude traffickers from raising the
defense that they are selling from their "personal collections” or as part of a "hobby."

- Pending California Legislative Items

adoption of the junk gun ban (S.B. 15);

stringent background checks for all firearm dealers' employees (A.B. 32);
one gun a month legislation (A.B. 202);

repeal of Civil Code section 1714.4 (S.B. 1212);

repeal of state preemption of local gun permitting and reglstratlon (A.B.17);

adoption of limitation that any city or county registration of gun dealers be limited to -
dealers operating from areas not zoned as residential (A.B. 988); and

legislatioxi to raise the legal age of gun possession to 21.

COPY
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PRIVILEGED M

ATTORNEY-CLIENT COMMUNICATION gég 5

The case for taking action egainst the gun md.u.stry is compelling. The problem of
gun violence affects every American. Each year there are approximately 600,000 violent crimes
committed in the United States with the use of guns. This results in numerous injuries and
deaths. In 1996 alone, more than 34,000 Americans were killed by gunfire and it is estimated
that there are 2 to 3 nonfatal shooting injuries for every death. Tragically, more than 4,500 of
those killed had not even reached their 20" birthday. In fact, firearms are the second leading -
cause of death for Americans between the ages of 10 and 24,

Guns m Public Housing

Public housing suffers from some of the most intense, concentrated gun violence
in the nation, Residents of many public housing projects — already disadvantaged by the
negative effects of intense poverty — must enduré constant fear of violent crime because of the
widespread availability of unsafe guns, The Chicago Housing Authority (CHA) presents one
example. Between 1994 and 1998 there were 1,372 people artested with-guns and an additional
188 guns seized at the CHA. This flood of guns is the result of the gun industry’s failure to take
even basic measures to curb marketing and selling guns to criminals. A recent report issued by
- Senator Schumer demonsrated that 1% of gun dealers account for 50% of all crime guns sold.
Even if manufacturers and distributors merely shut down this 1% of dealers it would dramatically
decrease the number of violent crimes committed and guns available in public housing,

. The funds thar must be expended to combat the problems of gun violence and gun
trafficking in housing authorities are enormous, In 1997 for example, $43,777,157 of Chicago’s
Public Housing Comprehensive grant funds were budgeted for security along with $57,000 of
Cock County’s Public Housing Comprehensive grant funds and 83,887,445 of Chicago’sDrug = < 0 «
Elimination Grant funds. The one year cost for CHA security of $47,721,602 represents 37% of 7
the total funds for these three grants and does nét even include dollars used for security from the ’
Community Development Block Grant program and Operation Safe Home, Yet even these hugc
expendmues have not ended the scourge of gun violence at the CHA.

Stemming the violence is a central part of the goal of HUD and housing
authorities to provide “decent, safe and senitary™ housing as called for by the United States
Housing Act of 1937. However, the widespread availability of guns and prevalence of gun
crimes in public housing impact upon every part of the mission of housing authorities. HUD
grant funds spent on security by housing authorities reduce the funds available to carry out other
functions. For example, there is a backlog of approximately $20 billion worth of unaddressed
modernization needs in public housing across the nation. Removing or ameliorating the more
immediate need for heavy security would allow housing authorities to direct more funds to these
unatiended needs.

COPY
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PRIVILEGED AND CONEIDENTIAL

S _ ATTORNEY-CLIENT COMVIUNICATION
The Gun Industry’s Resgonsibilig for the Prublem

Manufacturers bear much of the responsibility for the flood of guns into public
housing and the acquisition of guns by criminals. For example, manufacturers have failed to take
action against dealers that repeatedly sell guns that are used in crimes and turn up on Bureau of
Alcohol, Tobacco and Firearms trace requests. Plus, manufacturers engage in advertising
campaigns targeted to the criminal market, For example, the gun manufacturer Intratec has
advertised its TEC-DC9 as an “assault-type plstol“ witha coatmg that provides “resistance to
fingerprints.”

While housing authorities around the nation fight an uphill battle against gun

violence, the gun industry has the ability to take basic steps to make thousands of Americans

- safer. Many shooting injuries and deaths could be prevented through the use of relatively simple
safety mechanisms by the gun industry. Such measures would be particularly effective in
preventing unintentional shootings. In 1996, there were 1,100 deaths from unintentional
shootings.” Available safety measures include: magazine disconnects that do not allow guns to
be fired once the magazine is removed; warnings indicating that a round is in the chamber; child-
resistant lacking mechanisms; and pcrsonahz;ahon techniques (including a variety of locks such .
as combination locks, magnetic rings and fingerprint recognition). The General Accounting -
Office has estimated that 31% of accidental shooting deaths might be prevented simply by child-
proofing guns and incorporating loading indicators into their design, Personalization also could
help stem another form of crime — the theft of approximately 500,000 guns each year. While -
there are a few gun models that include safety devices, the gun industry has failed to incorporate
these relatively modest safety devices on a scale that would have any significant impact.

COPY
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February 29, 2000

Office of the Assiscant General Counsel
Department of the Treasury
15" and Pennsylvania Aveoue, N.W.

Room 2000 .
Washington, D.C. 20220

‘Gentlemen and Ms Edsel:

- You have asked that we prepare far you a written response to your draft of
Fehruary 17. 2000 The fn"mmnu ic intandod ac a gonersl reaponsc vo that duwunsul,
We of course ¢ontinue to review this document and expect 1o comment in more detail
as our discussions continue. This tesponse is also intended to be held in the umost
confidentiality by you. Its purpose is purely for settlement discussion and no other and
is in no way an admission of any lisbility on the part of Smith & Wesson.
Addirionally, this response is made on behalf of Smith & Wesson only and nat on
behalf of any other firearms manufacturer.

PAGE 1

We have no direct comments on the preamble language at this. point, but would
~ like to wait until the entire document is comple:ed before finalizing this portion. .

" PAGES2-3

I Safety and design.

A.l. Standards applicable to all bandguns.

Smith & Wesson has no objection to Sectiops a and b, Sections ¢ and (GOPY
only acceptable if these devices are considered features that are available on dertain '

' DETERMINED TO BE AN
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CONFIDENTIAL |
Office of the Assistant General Counse)
Department of the Treasury

February 29, 2000

Page 2

B

product lines. It is not and has never been Smith & Wesson's intent to have these
features available on all its products or on all its product lines. Addidonally, with
regard to the internal locking devices, the 12-month period would need to be extended
to 24-months. Section e is acceptable with the provision concerning the limitation 1o
the double action mode. Section f is acceptable if framed as in the Massachusers

spread test. Section g, generally speaking, is acceptable. Sectian h anA{ ramain o be
discussed, , '

PAGES 4-5

2. __Additional standards for pistols.

We believe that if sertions (a) snd (c) are raquired to apply to all pistols lia
they are ill-adviced and unacccptable to Smith & Wesson,  Sectlon (b) could be

‘acceptabla if appropriate longuage such a3 the Massacliusctis rcquirement were 10 be

developed. Section (d). could be acceptable if language were developed which was
broad enough o cuowpass B variely CREMber 162a imdirarare. Section (@) ic not
acceptable from a design hersnective nor do we believa that it sweanld represcas any
significant form of deterrence. Serfinn () i¢ not acceptable.

3. Additional standard for revolvers.
This 's:clion acceptable.

4. Standards for all long puns.

Smith & Wesson no longer makes any long guns.

Bae Law enfarcement and militasy wvavepdun,

We believe that it is 'inappropr'ia:e and unacceptablefor-a manufacturer such as
Smith & Wesson to place requirements on and create exceptions for the law
enforcement and rmilitary. ‘

PAGE 6

[Rood

C. Warnings ahout safe storage sad bandling,

This paragraph is aéc.cpmblc W Smith & Wesson. ‘ COPY
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Page 3

D. Illegal firearms.

Smith & Wesson can certainly agree to the prov:sxon regardmg firearms

designed so that they are resistant to fingerprints, With regard to the conversion -

portion of this section, Smith & Wesson continues 10 have concerns with regard to the
specificity of the language (“readily coriverted to an illegal firearm™). Concepnually,
Smith & Wesson cerminly has no objection to this section. More exacting language
must be worked out.

PAGES 7 - 13

E. Retrofitting programs.

Smith & Wesson cannot agree 1o this secdon. .
H. Sales and distribution.

While Smith & Wesson has largely few objections to agreeing to this section for
iself. Smith & Wesson cannor agrea vo this section on behalf of jtz diseributers and
dealers.  Further, while Smith & Wesson is agreeable 10 making certain
recommendations for courses of action for its distributors and dealers —it cannot make
these courses-of action mandatory for dealers in particular and certainly is not in a
position to umplement the pcucmg and mvesnganve functions that this agreement, as
draftad_ envisians.

A. Authorized distributors and dealers.

Sections 1.a through d, Smith & Wesson is agrecable to these sections,
Sections 1.e through 1.f, Smith & Wesson cannot make these agreements on behalf of

its distributors or dealers. Section 1.g, Smith & Wesson is concerned as 1o how this -

Cprovigian wanld impact large dealers where phycical n‘gregmon mey be difficult or

impossible. Sections §.h through 1.u, while Smith & Wesson agrees for jiself to these
scetions, ir cannot agree 10 requlire or police theye provisions s they nugm apply to iy

distributors or dealers. With regard 1 grandfathered ammunition magazines that are
able to accept more than ten rounds of amrnunition, Smith & Wesson agrees nort ta sell
such magazines and to destroy such magazmes within six menths of the date of this

@006/009
fhans

agreement. However, with regard to the requirements of these sections thar abk the

~ manufacturer 1o monitor, for instance, traces made to its dealers, Smith & Wessq rEOP Y

manufacturer and marketer of firearms. It has neither the swff nor the experfis
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inspect and police the records of thousands of dealers across the country. Nonetheless,
Smith & Wesson commits itself 10 cantinue to work with ATF 1o moniter trace requests
and to initiate a program with ATF to establish training programs for salespersons,
whether employed by distributors or dealers, and to training and safety programs aimed
at the consumer. ' : '

PAGE 13

2. [The manufacturers and impoarts that are parties to the Agreement]

While Smith & Wesson respects the effort made at due process comtained in this
draft; and would be acceptable to some sort of provisian with regard to the termination
of dealers, for the reasons stated above, Smith & Wesson is not in a position to monitor
or police its dealers in the way envisioned by this agreement. Further, no agreement
between the parties has been reached concerning the Oversight Commission.

PAGES 14 -16

B. Authorlzed dlstﬂbuturs - additions] provision.

This provision is acceptable.

'C. Authorized dealers - additional provisions.

We are not sure what the purpose is of Section 1. Sections z.and 3 are
agreeable. Section 4 is the subject of ongoing discussions. Section 5 is not agreeable,

‘D. _Manufacturers anod impsrters.

Sections 1 and 2 are agrecable. Section 3_' is not agrecab}é for reasons that we’
have previously discussed. Sections 4 through 8 are agreeable.

COPY
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PAGE 16

E. Corporate responsibility,

The first portion of this section dealing with “disproportionate number of crime
guns” is not acceptable for the reasons we have previously discussed. The secrion
dealing with Oversight Commission is yet to be discussed among us.

PAGE 17

ITI.A. Oversight Commission.

This section remains to be discussed.

B. Role of ATF,

Smith & Wesson welcomes ATF's current role and encourages it to become

. more mvolved in working with Smith & Wesson and other manufacturers to assure the

legal sale and safe use of firearms. Smith & Wesson believes this section cen be
expanded as we continue our discussions.

PAGE 18

C. Manufacturer and importer cooperation.,

This scclion is acceptable.

D, . Dispute Resalution.

We will need to dispute resolution. We will fieed to discuss this section further.

IV. Cooperation with law enforcement.

Smith & Wesson agrees absolutely with Section A. As you are aware, Smith &
Wesson is already online with Access 2000 and believes that program is workin,
Smith & Wesson is conceprually agreeable with Section B as it pertains t
cacings Ir believes the denils of thic program need to be worled out.
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PAGES 18-19

V. Cooperation with litigation. |

- We have not discussed this issue but believe that such a provision is
inappropriate, ' '

PAGE 19

V1. Législatlon.

Smith & Wesson will support any piece of litigation which it believes will

reduce the illegal sale of firsarms and will reduce fircarms violence.

VII. Education trust fund.

We have not discussed this provision.

VIII. Most favoreggovemént entity.

We have not discussed this provision yet,
Sincerely,

~ Amne G, Kimball

AGK/
456585"
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WORKING DRAFT | ‘February11, 2000

Privileged & Conjidentigl | S - Settlement Document
AGREEMENT
Preamble

[Manufacturer and importer parties to the Agreement] and [state, city and public
housing authority parties to the Agreement] enter into this Agreement to reduce
the criminal misuse of firearms, combat the illegal purchase, possession and
trafficking of firearms, reduce the incidence of firearms accidents, and educate the
public on the safe handling and storage of firearms. Furthermare, [manufacturer
and importer parties to the Agreement] enter info this Agreement as a continuation
of their efforts to make their firearms as safe as practicable for their customers and
the public. Accordingly, in consideration of the commitments set forth below:

‘1. The {state, city and public housing autharity parties to the Agreemient]
dismiss the [manufacturer and importer parties to the Agreement] with
prejudice from the lawsnit entitled ; or o

2. The [state, city and public housing authority parties to the Agreement)
agree to refrain from filing suit against the [manufacturer and importer
parties to the Agreement] on any cause of action arising from

The parties agree that this Agreement constitutes the full and complete seftlement
of any and all claims that were raised or could have been raised in the subject

litigation, The parties agree further that this Agreement does not constitute an

admission of any violation of law, rule or regulation by the [manufacturer and
importer parties to the Agreement], or any of (its/their] employees. Nothing in-
this Agreement shall be construed to be an admission of liability. The adoption of

standards for firearms design and distribution in this Agreement shall not be -

construed as an admission by the [manufacturer and importer parties to the
Agreement] that practices they engaged in prior to the execution of this
Agreement were negligent.

1. Safety and design.

' Page llof 1.7. i . ' | | COPY
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A Each firearm design sold by each manufacturer or unpoxtcr shall be tested
by [an agreed upon proofing entity] against the following standards,
Existing designs shall meet these standards within 60 days of execution of
this Agreement unless a longer period is specified in the standard. New
designs shall not be manufactured and sold after the execution of this
Agreement unless they conform to these standards.

1. Standards applicable to all handguns:

a. Safety device. The gun must have a positive manually operated
safety device,

b. Second ""hidden" serial number. The gun must have both a visible
serial number on the exterior of the frame or receiver, as well as a
second serial number hidden on the interior of frame or receiver (e, B
under the grips) or visible only with the aid of an optlcal instrument,

c. External locking device. As an interim measure, unn'l the
implementation of I.A.1.d, within 60 days of execution of the
Agreement, each firearm shall be supplied with an external locking
device that effecnvcly prevents the operanon of the ﬁrearm when
locked, .

d. Internal locking device. Within 12 months of execution of the
Agreement, each firearm shall have a built-in, on-board locking
system, by which the firearm can only be operated with a key or
combination or other mechanism unique to that gun.

- e. Authorized user technology, Within 48 months of execution of the
Agreement, each firearm shall incorporate technology or a device
- which recognizes only authorized users and permits the gun to be
used only by authorized persons.:

f. Child safety, Within 12 months of execution of the Agreement, each
firearm shall be designed so that it cannot be readily operated by a
child under the age of 6. Such mechanisms include: making
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trigger pull re31stance at least ten pounds; designing the ﬁung
mechanism so that an average five year old's hands would be too .
small to operate the gun; or requiring multiple, sequenced acnons in
order to fire the gun.

. Minimum barrel length. Each firearm must have a barrel Iength of

at least 3", [To be discussed.)

Performance test: Each firearm will be test-fired with "proof
cartridges" (cartridges loaded to generate excess pressure as set forth
in accepted specifications for proof cartridges) to ensure the integrity
of the material. At least one cartridge shall be fired from each
chamber. Each firearm shall also pass the following performance
test: the gun shall fire 600 rounds, stopping every 100 rounds to
tighten any Joose screws and ta clean the gun (if required by the
cleaning schedule recommended in the manual), and as needed to
refill the emipty magazine or cylinder to capacity before continuing,
For any gun that loads other than with a detachable magazine, the
tester shall pause every 50 rounds for ten minutes, The tester shall
use the ammunition recommended in the user's manual, or if hone is
recommended, any standard ammunition of the correct caliber in new
condition. A gun shall pass this test if it fires the first 20 rounds
without a malfunction and the full 600 rounds with no more than 6
malfunctions and without any crack or breakage of an aperating part
of the gun that increases the danger of injury. Malfunctions caused
by failure to clean and lubricate, or by defective ammunition, shall
not be counted. =

Frame construction. [To be discussed.]
Weight. [To be discussed.]

Drop test. Pass the more rigorous of: (a) the SAAMI Standard drop
test in effect on the date the firearm is sold; or (b) the follawing test:
The gun shall be test-loaded, set such that it is ready to fire and

dropped onto a steel plate or equivalent material of similar hpse

Page 3 of 17




HUD > 84562878 ’ NO.S35 ras

B2/11/2000  19:00
1 02/11/00 13:08 B8 202 622 2682 . GENERAL COUNSEL - . @005-018
} | .
'~ WORKINGDRAFT | February 11, 2000
 Privileged & Wal ' , Settlement Document

a.

from a height of one meter from each of the followmg posmons (1)
normal firing position; (2) upside down; (3) on the grip; (4) on the
muzzle; (5) on either side; and (6) on the exposed hammer or striker
(or, ifno exposed hammer or striker, on the rearmost part of the gun).
If the gun is so designed so that its hammer or striker may be set in
other positions, it shall be tested with the hammer or stnker in each
such paosition (but otherwise ready to fire). ‘ :

2, Additional standards for pistols:

Minimum length and height standards, The pistol's combined

‘length and height must not be less than 10" with the height being at

least 4" and the length being at least 6". [To be discussed.]

Magazine disconnector. Within 12 months of execution of the
Agreement, each pistol shall have a magazine disconnector.

| Chamber load indicator. Within 12 months of the execution of the .

Agreement, each pistol shall have a chamber load indicator painted in
a prominent, contrasting color and include an appropriate legend on
the firearm identifying the location of the indicator and how to read
it, - g :

Large capacity magazines. Within 18 months of the execution of
the Agreement, each pistol shall not be able to accept magazines
manufactured prior to September 14, 1994, with a greater than 10
round capacity, and shall not be capable of being easily modified to
accept such magazines.

. Additional safety features. Each pistol must have at least one of the

following:

(1) Locked breech mechani_sm;

(2)Grip safety; and

(3)Firing pin block or lock,
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3. Additional standard for revolvers. Fach révolver must pass a safety -
test. Each revolver must have a safety feature which automatically (for a
double action revelver) or.by manual operation (for a single action
revolver) causes the hamumer to retract to a point where the firing pin
does not rest upon the primer of the cartridge. The safety device must
withstand the impact of a weight equal to the weight of the revolver
dropping from & distance of 1 meter.in a line paralle] to the barrel upaon
the rear of the hamrmer spur, a total of S times,

- 4. Standards for all long guns. [To be discussed.]

B. Law enforcement and niilltary exception. An exception to a requirement

of paragraph. A may be granted for firearms manufactured or imported for
sale to a law enforcement agency or the military if the law enforcement
agency or military organization certifies to the manufacturer or importer
that the exception is necessary for official purposes. The manufacturer or
importer shall maintain the certification in its records and provide a copy to
the Oversight Commission, Firearms sold to law enforcemerit or the
military pursuant to this exception, which do not comply with the design
standards of this Agreement, will be accompanied by a waming;

1. Stating that the firearms do not meet the requirements of this Agreement
for sale to civilians, specifying the requirements with which they do not
comply, and stating that the firearms would not be sold by the
manufacturer or importer to civilians.

2. Requesting thar the purchasing organization prohibit the firearms’ trade
or resale into the civilian market,.

. Warnings about safe storage and handltng.‘ Within 6 months of

execution of this Agreement, [manufacturer and importer parties to this
Agreement] shall include in the packaging of each firearm sold a warning
on risk of firearms in the home and proper home storage. Ata minimuin,
these warnings shall state in 14 point type, bold face: ' ‘
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“WARNING: Every year over a thousand children and teenagers .
kill themselves with 2 gun in the United States, Thousands more
young people are injured in unintentional shootings. Over
200,000 guns like this are stolen each year, and many are then
used in subsequent crimes. To prevent these tragedies, it is
imperative that you keep your gun unloaded, uncocked, securely
locked, with ammunition in a separate location. In addition, take
any other reasonable steps to limit the possibility of theft,
accident, or suicide. Failure to properly secure and store a
firearm, in addition to possibly causing death or injury, may
result in criminal prosecution and imprisonment.”

D. Niegal firearms. Manufacturers and importers shall not sell firearms that
can be readily converted to an illegal fircarm, that is, a weapon designed in
a manner so that with few additional parts and/or minimal modifications an
owner can convert the firearm to an illegal fully automatic weapon; nor
shall the firearms be designed so that they are resistant to fingerprints.

E. Retrofitting programs. [Manufacturer and importer parties to this
Agreement] shall offer their customers the opportunity to retrofit existing
firearms with improved safety devices as they become available and to the
cxtent technically feasible. These retrofit programs shall be offered at cost
and extensively advertised in several major gun magazmes and at retml
stores.

- [I, Sales and distribution.

In addition to complying with specific terms, manufacrurers and importers will
agree for themselves and as part of any distribution or agency agreement that they,
and their authorized distributors and authorized dealers, including franchisees, '
shall commit to a standard of conduct to make every effort to eliminate sales of
firearms that might lead to illegal firearm possession and/or misuse by criminals,
anauthorized juveniles, and other prohibited persons (“suspect firearms sales”).
Suspect firearm sales include sales made to straw purchasers, multiple sales of
handguns without reasonable explanation (excluding sales to FFLs), and sales

made to any purchaser without a campleted background check.
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A, Authonzed dlstributurs and dealers

1. Manufacturers and importers may sell only to authorized distributors and
authorized dealers. In order to qualify to become an authorized
distributor or authorized dealer, the distributor or dealer must agree in
writing to; :

a. Possess a valid and current federal firearms license, and all other .
licenses and permits required by local, state or federal law, and certify
on an annual basis, under penalty of perjury, comphance with all
local, state and federal ﬁrearms laws,

b. Execute in the presence of the purchaser the following elements of all
firearms transactions at the premises listed on its federal firearms
license: completion of the forms and related reguirements under the
Brady Act and the Gun Control Act and physical transfer of the
firearm.

c. Carry insurance coverage in amounts 'appropnaté to its level of sales,
but at a minimum no less than $1 million for each incident of
damage, injury or death,

d. Make no sales at gun shows.

. Maintain an inventory trackmg, plan that includes at a minimum the
following ¢lements: :

Q) Electromc recording of the make, model caliber or gaupe, and
serial number of all fircarms that are acquired no later than one
business day after their acquisition and electronic recording of
their disposition no later than one business day after their
disposition, Monthly backups of these records shall be

- maintained in a secure container designed to prevent loss by
fire, theft, or other mishap. ~
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(2) All firearms acquired but not yet disposed of must be
accounted for through an electronic inventory check prepared
once each week and maintained in a secure location.

(3) For authorized dealers and franchlsees, all ATF Form 4473

: firearm transaction records shall be retained on the dealer's
business premises in a secure container designed to prevent
loss by fire, theft, or other mishap.

(49 Ifan audit of a distributor’s or dealer's inventory reveals any
firearms not accounted for, the distributor or dealer shall be
subject to sanctions, mcludmg termination as an authorized
distributor or dealer.

f.  Implement a security plan for securing firearms, including
~ firearms in shipment. The plan must sattsﬁ,/ at least the following
requirements:

(1) Al perimeter doorways shall meet one of the following:

(a) A windowless steel security door equipped with a dead bolt
and a doorknob lock; ‘

(b)A windowed metal door that is equipped with a dead bolt and a
doorknob lock. If the window has an opening of five inches or
more measured in any direction, the window shall be covered
with stee] bars of at least one-half inch in diameter or metal
grating of at least nine gauge afﬁxed to the exterior or interior

- of the door; or-

(c) A meral graté that is padlocked and affixed to the licensee's
premises independent of the door and door frame;

(2)All wmdows shall be covered wuh steel bars or roll- down secumy
gates; ’
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(3) Heating, ventilating, air-céixdi'tioning and service openings shall
be secured with steel bars, metal grating, or an alarm system;

{4) Any metal grates shall have spaces no larger than six inches wide
measured in any direction; B :

(5)All steel bars: shall be no further than six in'ches apart; .

(6)At least a number 10-gauge expanded steel mesh will be installed
- from floor to ceiling in the walls of the store's vault and the walls
of the store that adjoin other businesses;

(7) All firearms shall be secured with a hardened steel rod or cable of
at least one-eighth inch in diameter through the trigger guard of
the firearm. The steel rod or cable shall be secured with a
hardened steel lock that has a shackle. The lock and shackle shall
be protected or shiclded from the use of a bolt cutter and the rod or
cable shall be anchored in a manner that prevents the removal of .
the firearm from the premises. :

(8)Display cases shall be locked at all times except when removiﬁg a
single firearm to show a customer, and customers shall handle
firearms only under ‘;he direct supervision of an employee;

(9)All firearms shall be secured, other than during business hours, in
a locked fireproof safe or vault in the licensee's business premises;

(10) Annﬁunition shall be stored separately from the firearms and
' out of reach of the customers; : '

_ (1‘1) The store shalljbe, pfotected by a burglar alarm with central
- monitoring, a video system, motion and glass smash sensors,
and a panic button; and ' 1 :

(12) A common carrier will be used to ship firearms only if the
' common carrier warrants in writing that:
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(a) it conducts criminal background checks on its dehvery
personnel; and

(b)it reports all thefts or losses of ﬁrearms to ATF within 48 hours
of learning of the theft or loss.

g. Exclude persons under 18 years of age not accompamed by a parent
or guardian from portions of their premises where firearms or
ammunition are stocked or sold. Exclusion may be accomphshed by
means such as physncally segrcgatmg that portion of the premises.

h. Not sell ammunition magazines that are able 1o accept more than 10
rounds regm manufacture, not sell any semi-
automatic assault weapon as defined in 18 U.S.C. 921(a)(30)
regardless of the date of manufacture, provide safety locks and

warnings with firearms, as specified in Section I above, and sell only
firearms that comport w1th the design cntena of this Agreement.

i. Provide manufacturers, importers, law enforcement, and govermment
regularors full access to any documents related to the acquisition and
disposition of firearms deemed necessary by one of those parties.

3 Pammpate in and comply with all monitoring of ﬁrearms dlstnbunon
by manufacturers, importers, ATF ar law enforcement.

k. Maintain an electronic record of all trace requests initiated by ATF,
and report those trace requests by make, model and serial number of
firearm, date of trace, and date of sale to the manufacturer of the

firearm within 24 hours unless ATF, for investigative reascns, directs
the licenses not to do so. -

1. Agree to cooperate fully in the oversight mechanism established in
Section IIT of this Agreement, including providing access to all
necessary documents, and to be subject to the jurisdiction of the court

' enforcmg this Agreement
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m. Require all employees to attend annual training provided by

HUD - 94562878 NO. 935

manufacturers and importers on an annual basis. The training shall
cover at a minimum: the law governing firearms transfers by
licensees and individuals; how to recognize straw purchasers and
other attempts to purchase firearms illegally; how to recognize
indicators that firearms may be diverted for later sale or transfer to
those not legally entitled to purchase them; how to respond to those
attempts; and the safe handling and storage of firearms. New
cmployees will receive training on the above topics directly from the
dealer or distributor, based on materials developed for the annual
training, before handling or selling firearms and shall attend annual

training thereafter.

Require all employees to pass a comprehensive written exam on the-
material covered in the training before being allowed to sell or handle
firearms. Any employee who fails to pass the exam shall be
prohibited from selling or handling firearms on behalf of the
distributor or dealer.

. Provide data on the volume of sales by make, mode), and caliber or

gauge to ATF’s National Tracing Center on a quarterly basis.

Consent to up to three unannounced ATF compliance inspections '
each year. : :

Not complete any transfer of a firearm prior to feceiving notice from
the NICS that the transferee is not a prohibited person under the Gun
Control Act. '

Verify the validity of a licensee’s federal firearms license against an
ATF database before transferring a firearm to that licensee.

Forgo any transfer of a firearm to a licensee if the dealer or distﬁbutor
knows the licensee to be under indictment, :

P12
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t. Provide monthly reports to ATF of the make, model and serial
number of all used firearms that are taken into inventory.

u. Transfer firearms only:

" (1) To individuals who have demonstrated that they can safely handle
and store firearms through completion of a certified firearms
safety training course or by having passed a certified firearms
safety examination. Mandatory topics to be covered in the ¢course
and exam will include: safe handling and storage of guns and the
legal restrictions on transferring or selling guns,

(2) After démonstraﬁng_to the purchéser how to load, unload, and
safely store the firearm, and how to engage and disengage all
safety devices on the firearm,

(3) After prowdmg the purchaser with a copy of the ATF Dlsposmon
of Firearms Notice.

2, [The manufacturers and importers that are parties to the Agreement] will

. create an effective system to suspend or terminate authorized distributors
and dealers thmmﬁmm -

- Diswibutors and dealers shall agree to this enforcement system as a
condition of becoming authorized. At a minimum, the enforcement
system shall include the following, If a dealer or distributor fails to
adhere to any one of the provisions set forth in 1(a-u) above, the
manufacturer(s) and/or importer(s) that have authorized the dealer or
distributor to sell its/their firearms will, individually or collectively,

notify the dealer or distributor within seven (7) business days of learning -
of such violation and inform the dealer or distributor of the breach and
request information regarding the breach. The distributor or dealer will
then have fifteen (15) days to provide the manufacturer(s) and/or
importer(s) with the requested information. If the manufacturer(s) and
/ar importer(s) determine that the dealer or distributor is in violation of
-this section of the Agreement, this determination will void the
distribution or agency agreement under which the distributor g

Page120f 17 COPY _




v2/11/2000 15:08 . HUD » 94562878 V NO. 935 14.
ve-aa-uv  Lo.td WY LU Bz ZEHR GENERAL COUNSEL _ - ldo14r018

WORKINGDRAFT | ~ February11, 2000
Privileged &'_Cmém\({ ’ Settlement Document

receives products from the manufacmrcr or importer. The
manufacturer(s) and/or importer(s) will not honor any further orders for
the distributor or dealer until the manufacmrer(s) and/or importer(s)

~ determine that the dlsmbutor or dealer ig in comphance w:th the
Agreement

The manufacturer(s) and/or importer(s) shall inform the Overszght
Commission and ATF of its/their notifications and decisions and provide
them with the information provided by the dealer or distributor, Ifthe
Oversight Commission determines that suspension or termination of the
dealer or distributor is warranted, and the manufacturer(s) and/or
importer(s) did not take this action, the Oversight Commission shall
direct the manufacmrer(s) and/or importer(s) to do so,

B. Authorizeddistributors - additional provision.
Authorized distributors must agree to sell the manufacturers’ or imparters’
products only to other authorized distributors or authonzcd dealers or
dxrcctly to government purchasers
C. Authorized dealers -~ additional proﬁsiuns.
In addition to the requirements in section II(A)(1), authorized dealers must:
1. Be a stocking gun store with a minimum of [$___] in firearms inventory.
There shall be an exception to this requirement in rural areas in which
there is no such gun store within a 100-mtlc radius,
2. Not to sell any of the manufacturers’ or importers’ products to any
federal firearms licensee that is not an authorized distributor or

authonzed dealer of that manufacturer or importer.

3. Not to engage in sales that the dealer knows or has reason to Imow are )
being made to straw purchasers : .
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4. Not 1o sell to any person who has purchased a firearm within the

previous 30-day period. (To be discussed.)
t’_——/ .

5. Have no incentive sales programs that tie employee or sales agent

- compensation, bonuses, or benefits to the number of firearms sold.

D. Manufacturers and importers,

Each manufacturer or iinporter must:

L.

Provide qﬁartcrly reports of its own sales data and downstream sales
data, with the volume of sales by make, model, caliber and gange, to
ATF's National Tracing Center.

- Not market any firearm in 4 way that would make the firearm
particularly appealing to juveniles or criminals, such as advertising a
firearm as “fingerprint resistant.” _ '

. Refrain from selling any firearm that is disproportionately used in crime.
\A T . O ¢ - B

A firearm is used disproportionately in crime if the number of crime gun
traces for the firearm (as reported by ATF) divided by the number of -
firearms of that make and mode! in circulation (based on the
manufacturer’s or importer's sales records) is more than twice the
average for all makes and models of firearms of which there are more
than [ ]in circulation. ‘ :

- Refrain from selling any modified or sporterized semi-antomatic assault -,

weapon of a type that cannot be imported into the United States,

+ Refrain from advertising in the vicinity. of schools, high crime zones or
. public housing, - ' B ,

Verify the validity of a license against an ATF database before
transferring a firearm to any licensee.
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7. Forgo any transfer of a firearm to a licensee if the manufacturer or
importer knows the licensee to be under indictment.

8. Implementa security plan for securing firearms, including firearms in
shipment. _ .

E. Corporate responsibility.

[,

If a disproportionate number of crime guns [exact number to be determined;
calculation based on the number of crime gun traces and the dealer's or
distributor's sales volume] are traced to a dealer or distributor within three
years of the gun's sale, the manufacturer(s) and/or importer(s) that have
authorized the dealer or distributor to sell guns will, individually or -
collectively, notify the dealer or distributor of the disproportionate number
within seven (7) days and demand an explanation and proposal to avoid a -
disproportionate number of traces in the future, The dealer or distributor
will have fifteen (15) days.to provide the explanation and proposal. Ifthe
manufacturer(s) and/or importer(s) determine that the explanation and
proposal are not satisfactory, the manufacturer(s) and/or importer(s) will
terminate supplies to the dealer or distributor, If the manufacturer(s) and/or
importer(s) determine that the explanation and proposal are satisfactory, the
manufacturer and/or importer will continue supplies, but will closely
manitor traces to the dealer or distributor in question. If disproportionate
fraces continue, the manufacturer(s) and/or importer(s) will terminate
supplies to the dealer or distributor. |

The manufacturer(s) and/or importer(s) shall inform the Oversight.
Commission and ATF of its/their notifications and decisions and provide
them with the information provided by the dealer or distributor. If the
Oversight Commission determines that suspension or termination of the
dealer or distributor is warranted, and the manufacturer(s) and/or
importer(s) did not take this action, the Oversight Commission shall direct
the manufacturer(s) and/or importer(s) to do so. '

Oversight
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A. Oversight Commission.

IV.

1. Compoéition. An Oversfght Commission comprised of
shall be formed. ' ' '

2. Authority. -- To be determined,
- Role of ATF. -- To be determined

. Manufacturer and importer cooperation.

1. Each manufacturer shall designate an executive level manager to serve
as a compliance officer,

2. Each manufacturer shall commit to full cooperation in the
implementation and enforcement of this Agreement.

- Dispute Resolution, To be determined.

Caoperation with Law Enforcement.

. [The manufacturer and importer parties to thia Agreement] reaffirm their

commitment to cooperate fully with law enforcement and regulators to
eliminate illegal firearms sales and possession.

. Within six (6) months of the effective date of this Aéreement.

manufacturers and importers shall fire each firearm before sale and retain
three fired casings and bullets, matching the casings and bullets with the
firearm’s serial number. Of these, one set along with the weapon’s serial
number shall be entered into the National Integrated Ballistics Identification
Network system.

. Manufacturers and importers shall participate in ATF’s Access 2000

program to facilitate electronic linkage to their inventory systém to allow

w17

for rapid responses to ATF’s firearms tracs requests.
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Cooperation with litigation,

Manufacturers and importers shall agree to cooperate in pending and future
lawsuits brought by cities, counties, or states, including but not limited to by
providing without objection documents requested and testimony relevant to
such proceedings. o ' ‘

VI.

Legislation.

The parties to this Agreement will work together to support pending and
proposed legislative efforts to reduce gun violence, '

VIIL

VIII.

IX.

Education trust fund.

Ménufactur_ers and impbrtcrs shall establish a § trust fund,'to

implement a public service campaign to inform the public about the risk of
firearms in the home, proper home storage, and the need to dispose of =
firearms responsibly through destruction or transfer through a FFL, as well
as the need to reduce gun violence, The trust fund will also be available to

fund a national firearms death and injury reporting system.

Most favored government entity.

If the [manufacturer and importer partics to this Agreement) enter into an

agreement with any other entity wherein they commit to inatitute design or

distribution reforms that are more expansive than any of the above-
enumerated items, such reforms will become a part of this Agreement as
well.

Enforcement.

The Agreement will be entered and is enforceable as a Coﬁrt orderand asa
contract. :

Definitions.

_ A P18
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WlthdrawaI/Redactlon Sheet |
Clinton L1brary

DATE - RESTRICTION

DOCUMENT NO. SUBJECT/TITLE

AND TYPE
001. report Gun Industry Regulation (6 pages) 12/13/99 P5 80 S LQ
002. draft [Gun Industry] Code of Conduct and Agreement (4 pages) 08/17/99 P5 8 O S ;
agreement

ZDS &

12/6/99 P5

>003. talking points  Gun Industry Litigation Talking Points (16 péges)
004. report Backgrouncl for Gun Meeting (1 page) 12/2/99 P5 &O S ?
COLLECTION:

Clinton Presidential records
Domestic Policy Council
Bruce Reed (Crime)
OA/Box Number: 21553

FOLDER TITLE:
Guns-Smith and Wesson [

Rob Seibert

rs24

RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a))

P1 National Security Classified Information [(a)(1) of the PRA]

P2 Relating to the appointment to Federal office [(a)(2) of the PRA]}

P3 Release would violate a Federal statute [(2)(3) of the PRA] -

P4 Release would dlsclose trade secrets or confidential commercial or
financial information [(a)(4) of the PRA]

P5 Release would disclose confidential advise between the President
and his advisors, or between such advisors [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA] )

C. Closed in accordance with restrictions contamed in donor's deed
of gift.
PRM. Personal record misfile defined in accordance w1th 44US.C.
2201(3).
RR. Document will be reviewed upon request.

Freedom of Information Act - [5 U.S.C. 552(b)]

b(1) National security classified information [(b)(1) of the FOIA)

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA)

b(3) Release would violate a Federal statute [(b)(3) of the FOIA

b(4) Release would disclose trade secrets or confidegtial or financial

-information [(b)(4) of the FOIA] ,_C (@PY
g asi

b(6) Release would constitute a clearly unwarrante:
law enforccment

personal privacy ((b)(6) of the FOIA] -

b(7) Release would disclose information compiled fi
purposes [(b)(7) of the FOIA)

b(8) Release would disclose information concerning the regulahon of
financial institutions ((b)(8) of the FOIA]

b(9) Release would disclose geological or geophysical information
concerning wells [(b)(9) of the FOIA]




12713799

19:50 OFFICE OF THE SECRETARYF SEC. » 94565542 NO. 113 re2

Attorney Work Product

Qﬁ\ﬂ\;{w\ X\Dlssﬁq\ | Privileged and, W gb SLQ

- Industry Regulation

Many companies and industries have taken actions to ensure that they, their
employees and their members act as responsible corporate citizens. These efforts have a
fong history in the United States, For example, as early as 1913 J.C. Penney Company
promulgated g code of conduct. By the start of this decade, there were an estimated
6,300 national trade and professional associations in the United States and approximately
43% had promulgated a code of conduct. A 1992 survey by the Center for Business
Ethics found that 93% of companies had an ethics code.

Because a comprehensive look at the ethics and safety initiatives of U.S.
companies would be an overwhelming effort, this list is a small sample of the initiatives
that we have found. These initiatives are grouped into the following categories: Reforms
spurred by litigation, monitoring product distribution; product safety measures; public
health measures; and other compliance systems. Many of these initiatives combine
elements of more than one category, but are only listed once.

REFORMS SPURRED BY LITIGATION

o Life Insurance — Life insurers have paid billions of dollars in damages in class action
'lawsuits brought by customers. The companies have paid for the actions of their-
-distributors — both employee distributors and independent distributors — in selling:

policies. Many of the settlements of these suits have included reforms that require Life
insurets to regulate the actions of their distributors. Measures include additional
training, closer supervi sion, audits of distnibutor practices and penalties or refusal to
do business with distributors that fail to comply. In addition, the life insurance
industry founded a new group —~ the Insurance Marketplace Standards Association
(TMSA) — to promulgate 2 code of ethics for the distribution of life insurance. The
code sets out specific requirements for ethical sales practices. Life insurance
companies may become members of IMSA only if they demonstrate 10 an independent’
certifier (IMSA''s approved list of certifiers includes accounting firms, law firms and
others) that they meet every part of IMSA’s code. Life insurers interested in joining

_ TMSA have their distrbutors agree to follow IMSA's code in connection with

marketing and selling their products.

e Al Terrain Vehicles — Manufacturers entered a consent decree with plaintiffs who had
been injured in ATV accidents. The consent decree. 1) banned future sales of three
wheel ATVs; 2) required warnings to and education of consumers including free
training programg; 3) limited sales of ATV with engine sizes between 70 and 90 cc to
people ages 12 and older; 4).limited sales of ATVs with engine sizes greater than 90cc
to people 16 and older; 5) required manufacturers to work with retail sellers of ATVs
to reasonably assure that ATVs would not be purchased by or for the use 0

under the specified ages. ’ C OPY
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o Direct Marketers - T he Direct Marketing Association maintains a cosumerline to field
consumer complaints and intercede on the consumer’s behalf with direct marketers. '
> 'DMA also has an Ethics and Consumer Affairs Department to handle complaints

where necessary.. Similarly, the Direct Selling Association requires members to adhere

t0 & code of conduct that includes requirements for training salespeople. These
services and codes are a response to numerous lawsuits and prosecutions involving
direct marketers. The legal claims range from fraud and misrepresentation to
predatory marketing practices such as taking advantage of older consumers. The

DMA also distributes information to older consumers and their family members to help

thém recognize potential problems and address them.

« Buses — Some of the most common bus accidents involve curbside rear bus wheels
. funning over pedestrians. Annual liability and related costs of such accidents amount
to approximately $100 million. The Public Transportation Safety Corporation has
recently developed a wheel guard that deflects pedestrians out from under buses
before they can be run over. The wheel guards have been tested in Washington, DC,
Boston, Chicago, Los Angeles and Rochester, MN and installed on the fleet of public
buses in Montebello, CA. :

o Fregh Juice ~ Odwalla, Inc. was the defendant in 21 civil lawsuits for shipping fresh
‘juice that was adulterated by E. coli. The company had shipped its juice without
) pasteurization to maintain freshness. As a result of the litigation, the company agreed
to pasteurize all of its juice products other than fresh squeezed citrus juices to avoid
any future adulteration.

MONITORING PRODUCT DISTRIBUTION

. o .Chemical Distribution — Each member of the National Association of Chemical

Distributors is required to have an active program to jmprove safety and reduce unsafe

incidents. .The NACD’s Responsible Distribution Process was approved in 1991 and
“ consists of nine codes of management practice and forty elements within the codes.

© The Responsible Distribution Process requires items such as training for all employees

in the proper implementation of regulations and safe work practices, a process for
 selecting carriers that takes into account safety, regulatory compliance and
performance reviews, a process for selecting storage sites that emphasize safety and
includes performance reviews, and a system of internal investigation, reporting and
corrective actions for each incident that results or could result in a fire, explosion, or.
accidental chemical release. Companies must submit third party verification to show
compliance with the Responsible Distribution Process. ‘ ' :

« Alcohol —~ The alcoholic beverage industry has numerous programs to addre § (‘f use .
Xa

OPY

of its product by minors. Many of these programs focus on distributors. F
a program called Bar Code provides training to restaurant managers to help them
prevent alcohol abuse situations and underage purchases, Brewers of beer make

ra3
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| available through their wholesalers pictures of valid drivers’ licenses from all 50 states

to help prevent underage purchases. The industry also trains nearly 250 servers per
day in its TIPS (Training in Intervention Procedures for Servers of Alcohol) program
to help prevent alcohol abuse and underage drinking. The Beéer Industry has an
advertising and marketing code that has been in effect since 1943. The code forbids

. advertising that in any way condones drunk driving, illegal consumption of alcohol,

excessive consumption of alcohol, or appeals primarily to persons under legal drinking
age.

Spray Paint ~ The Nationa| Paint and Coatings Association has a responsible retailing
guide and model city ordinance to help cut down the illegal misuse of spray paint for
graffiti. The responsible retailing program consists of in-store activities to reduce
shoplifting and stop the illegal sale of spray paint to minors. This includes education
of store employees, strategic placement of signs at display and check-out points, and
display of products in the constant line-of-sight of store employees. The model .
ordinance the NCPA has advocated requires that stores either display spray paint in
the continuous line-of-sight of store employees or lock-up spray paint so that
customers need to be helped by a store employee to obtain the product.

Civil Aircraft Parts Distribution ~ The Federal Aviation Administration and the
industry have worked out a voluntary accreditation system. . To réceive accreditation,
distributors must have a comprehensive quality system that meets minimum criteria for
items such as inspection procedures, training of personnel, a self-evaluation program,
and recall control that ensures that parts shipped can be traced and recalled, among
other items. The accreditation organization must periodically monitor the
eﬁ"ectweness of each distributor’s quality system Distributors alsa must arrange for
an audit to receive initial accreditation.

. SCUBA Equipment — Some SCUBA manufacturers have taken the position that their

“life support equipment” should be sold only through full service dive centers with
trained professionals to instruct customers on the proper care and use of the
equipment.

Organic Agriculture — The Organic Trade Association is drafting American Organic
Standards that determine the products that can be certified as organic. The standards
cover growers, shippers, processors, distributors, importers, retailers and others.
Applicants must have an organic plan and be certified to qualify under the standards.
Requirements include: production and handling standards; record-keeping; and annual
on-site inspections and additional unannounced inspections as determined by the
certifier,

19:56 OFFICE OF THE SECRETARYF SEC. + 94565542 NO. 113

Machine Tools ~ The Canadian Machine Tools Distributors Association requires that

members maintain an office or other recognized place of business. COPY
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Fire Equipment Distcibutars — The National Association of Fire Equipment

Distributors has a ten point code of ethics for its members which includes following
industry codes and standards and following the instructions of equipment
manufacturers.

PRODUICT SAFETY MEASURES

" Underwriters Laboratories — Underwriters Laboratories (UL) is a non-profit product

safety testing and certification organization. It publishes product safety standards,
tests products for adherence to safety standards, and conducts unannounced
inspections. Products that meet the standards and testing can display the UL Mark. -
UL has standards for and tests tens of thousands of products including such dangerous
products as chain saws, circular saws, circular knives, drills, lawn mowers, hedge
trimmers :

Over the Counter Medication — The industry has & long history of self-regulation’
dating to a code of advertising practices established in 1934. This has evolved into an
extensive series of codes and guidelines. The most recent changes (adopted in 1991)
standardized and improved the readability of medicine labels, Previous vojuntary
codes that have led to similar federal regulations include guidelines for product
identification, alcohol content guidelines, child-resistant packaging for mouthwash
products containing alcohol, and label disclosure of active and inactive ingredients.
These and other codes and guidelines are intended to inform consumers and prevent -
the possible misuse of over the counter medications.

Prescription Medication — In 1970, Congress made child-resistant containers
mandatory for medications. However, some in the industry had voluntarily introduced
such safety features prior to the legal requirement. For example, Walgreens
introduced child-resistant containers for medications in 1968,

Cigarette Lighters — The Consumer Product Safety Commission worked with the
industry to develop voluntary child safety standards for disposable lighters.
Subsequently, the CPSC and the industry agreed to make these standards mandatory
and a final rule went into effect in July 1994. The rule requirements include, among
other things, that lighters must be resistant to successful operation by at least 85% of a
designated child test pa-nel

Bunk Beds — The mdustry first adopted its voluntary gundelmes for bunk bed safety i in
1979. Approximately 90% of U.S. made bunk beds are in compliance with the
standards which dictate the allowable size of spaces between the guardrail and frame
among other items. In spite of these standards and the rate of compliance, at least 89

children have died from bunk bed-related injuries since 1990,

Lead Paint — As far back as the early 1950s, the paint industry had volunt

for the lead content of paint to improve the safety of its products. It was

Fas
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 late 1970s that the Consumer Product Safety Commission set a mandatory staﬁdard
. which reduced the lead content allowed in most paints and banned lead paint in toys
and ﬁxrmture

 Garage Door Openers — The industry established voluntary safety controls on garage
door openers in 1982 so that garage doors that struck an object would bounce back
open after about one second. Old and non-compliant garage door openers trapped
and killed 29 children from 1993 through 1998.

¢ Ubpholstered Furaiture ~ The industry has a voluntary standard for making upholstered
furniture resistant to cigarette heat. Upholstered furmture fires in homes kill 2 people
per day in the U.S.

PUBLIC HEALTH MEASURES

e Car Seats— General Motors and DaimlerChrysler have implemented programs to
inspect and help install child safety seats in automobiles. The DaimlerChrysler
program is being piloted in Minneapolis, Denver, Sacramento and Washington, DC
with plans 10 expand the program to 500 dealerships by February 2000 and to 1,000
dealerships by the end of 2000. General Mators has worked with the National Safe
Kids Campaign since 1996 to hold periodic weekend and day-long child-seat checks at
1,200 of its dealerships. These programs are geared to address the foreseeable misuse
of child safety seats, It is estimated that about 80% of the seats are installed
improperly.

o Sheep and Goats ~ The Animal and Plant Health Inspection Service of the Department
of Agriculture worked with the industry to adopt a voluntary scrapie flock certification
program. Scrapie is a degenerative disease of the central nervous system of sheep and

"goats. Under the voluntary program, participants comply with flock identification,
recordkeeping and other requirements and may be certified as free of scrapie. If a
participating flock is found to have scrapie, it must complete a plan including an

'cpldemlologtc investigation to remove hlgh risk animals, cleaning and disinfection of
prenuses educating personnel in recognizing the presence and controlling the spread
of scrapie. Change of ownership of sheep and goats is closely tracked to allow for
tracing the origin or spread of scrapie,

v Meat Industry — The American Meat Institute Foundation has launched a multi-year,
muiti-million dollar food safety initiative to eliminate listeria and E. coli. Efforts
include improved testing, sanitation, anti-bacterial ingredients and post-packaging
pasteurization processes. These measures are designed to combat any possible
consumption of the bacteria that could result from the i nnproper handling or

undercooking of meat products

QTHER COMPLIANCE SYSTEMS | o _ COP Y
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: . + Bottled Water — The Internationa) Bottled Water Association (IBWA) maintains a set
N _/ of standards that are stricter than that imposed by the Food and Drug Administration.
' The IBWA Model Code sets standards for water production, transport, processing,
packaging, labeling, and storage. All IBWA members are subject to an annual,
_unannounced inspection by a third party organization to ensure compliance.

« The Body Shop — In 1994, the Body Shop established an Ethical Audit Department to
ensure that the company adhered to its ethical goals in the areas of environmental
management, animal protection and employment issues. This includes assessing the
raw materials used in its products, and screening and rating the practices of its
suppliers. ' ' '
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. Wherees the undersigned magufacturere of ﬁremihs mogniéb the tragedy caused by the

intentional aad acoidental misuse of guns;

Whereas the undersigned manufacturers berein .

illegal purchase, possesgian, and use of firesrs;

Wheress the undersigned manufecturers herein
ficsarms as safe as rensomably possible for their law-abi
innooent fellow citizens:

THEREFORE, in constderation of the Attorney Gieners
instamt forbenrance from initiating 1tigation agaivst the u}
described below, the undersigned agree to the follqwing d

L Design

A, Manufacturers shall not cnéage in sny cox

guas to be manufactured, gold, distributed, mearketed or p

encourages, or makes it more likely that guns will be usey
Manufaonuers shall not design guns make them appes

features attractive to juveniles or criminals, Manufhcty
design features that (elther indlvidually or When combi

of

Malaye

Auct that

wit to actions intended to combeat the

Sormit to actions intended to wake thcir
Ihg awners, ther farqilies, friends, and

the State of New York‘s

igned and other consideration
ode of conduct:

directly or indireotly causes

omoted in a maoner that facilitates,
in ot for otiminal activity.

ing to criminals, or promote firearm
drs will not produce weapans with -
4i) unressonably facilitate crupinal vses,
even if 8 substantial lawfiil deraand for sush features e ig)s, o

{

1. Elements making firearms atiraotie lo the criminal, and, partiadarly, the

" juvenila criminal markat. Tt is not responsible, and it is

indicia include, but axe not fimited to, low perfoamanco

arly to

hrbidden by this code, to make design or
engineering decisions that produce guos thit appoal partiy
otlmipal market. No single critedon folly definos what if &

criminals or (o the juvenile

| a firearm eppeals to criminals. Cuzreat
siandards 2nd inferior matetials ox

companent paris, cspeclally when coupled with high caliliers, high power, or large capacity

magazines,
a . Manufacturers will track d!

detepmine whether sny ars used illegally in disproportio f

requests initiated by the federal Bureau of Alcohol, Toba

promptly take necessary design, engineering ot manuf o

make any such models appealng to criminals. This may
b. At a minimum, menufic

meet the standards promuigated by the New York State ‘:

oron
. AR/P9 12148 pi

numb

lioe end

~ {DETER
TADMINI

é@NITlALs:

Yerent raodels of their fireartus to

ars (as reflected in trace

hoo, and Firearms (“ATE")), end will

ing steps to eliminate the features that
lude discontinning a model. '
bés chall not make firearms that fail to

get forth in 9 C&U}(OPY
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. ' sa.  Thatthe fires being soid to law enforcement or

{he military does nat campost with the requirements of thif Code of Condust for cale to civilians,
and, cangequently, would not be sold by the manufacturer to civilians. The advisory from the’
Agorney General will state the provision of pmvisiana of thi¢ Code of Conduct that would be
violated by such a civilien sale. ' '

. . bh.  That, prsuagt t this Code of Copduct, the
Attorney General requests that the purchasing agency placs gufficient restrictions on the digposal
of the weapon to prevent its latet migration into the civiliga population. The advisory from the

Attomey, General will request that thme restrictions include prohibitions oo trade or resale into

the civilian macket,

: d. Each manufacturer ghall T A, at an annual dollax levol specified in
Appeudix A, 80 outreach program 10 fagilitate the gele of ¢ffective lociding devices for all of thedr
handgons that ere currenty 1a circulation. As apart of thik progran, each manufacturer shall sell
said looking devices for somore than the aotual cost 1o +h manufuctures of the device.

- o Mamufacturers shall immediptoly instifute a recall program for
firearms that do not pass the drop test promulgated by theMNational Institate of Justice,

R Manufactorers shall continue to in
development oo gun safety.

& EachManofacturer shall sef usido [Percont of sales o be
determined] for the developtaent, Hoensing or acquisitiomiof uauthorized user handguo” or

“porsonalized handgun” research.

O Responsible distribufion and sales )
© A Meanufacturerd shall niot sell firegrma to Wijnlesalers or retailers they know or have
reagon 1o believe have sold or will gel] theix products 1o iose not legally entitied to purchase
or to wholesalers or retailers they know or have tea gho to bolieve allow their products 0 be
diverted, intentionally or otherwise, for Iater sale of trans{it to those riat legally entitled to
purchase 6f possess guns- i : = :

_ 1. By Yanuary 1, 2000, manufpot re -- ghall heve in place a due diligence
program for their wholesalers and retailers. At & minimudn, the program ghall include:

S a A goreaning program for wi !
and the monitor (as defined {n T below) shall eatablich chiteria poverntog what type of entity
‘constitutes a suitable disributor of their products, both of} tho wholesale and retail levels, On the
retail level, this shall inctude, but sat be limited to, beingia stocking gua gtore that does not sell

products at gun shows and that osrries appropriate linbility insurance.

.| |copy].

B9 \
P.14/18

ot ‘-I
I \
. H




12713799 19:5@

I3

CAc17-1999 10:84

b.-  Specific criteria for wholesal
adteria shall include, aMONg other things, restrictions that gire
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b nd retail sales. Al th retidl lovel,
enit knowing sales to SUEW

urchasers, Towards the goal of thwarting &traw sales, at 3 minimwm, the purchiescrs of multiple

hendguns will be permitted to rexaave only g single hendg
may physically obtaln the remeaining Weapons from the state
i ta and restrictions on wholesa

shall include &ny requirsmen

contracts with wholesalers, and TeqUiTe wholesaless, in

retajlers.

-

o A training program for wholls

from 2 store &K the time of sele, and
otse week later. The Manufacturers
ors and retailers gpecified herein in all

], to includs them in contracts with .

hoalers and retailera. Manufasturezs

chall provide training ft;r those Who distribute their guns o bow to recoguize atterpts to

iliegally purcheso fireamos, haw to recognize indicia that fjres
intentionally or otherwise) for later galo ot transfer to thoge
and how to respond to those attempts. Trairing ghall also kddro
oonsumers rules of fireanms safety including proper, ZloTAge

d A monitormg program. M
downstream sales to determine whero handguns are b
[egally cntitled to purchase of possess handguns and
intentionally of otherwige, for later gale or transfer ta thos
bm, Ma:mﬁaomrera w

possess handguus. On an ongeing
the monitor (vs defined in III below).

L Manufaoturers sb.nll'l Bq

ns may be being diverted
not legully endtled © purchase them,
s how to teach ultimate '

hufacttivera shall Monitor their
Beotually sold or tranaferred to those not

whetp handguns are being diverted,

b not Jegally entitled to purchasge or
make this analysis fully available to

wire wholesalers to maintain

downstreara sales {nformation, including the serlal gumbéhs of handguns sold, dates of sals, and

customers. M

o, An enforcement progrsm. |
defined in I below) shall create an offfective means to su
irrespansiblo downstrea distributars or retailers, and 0y

o will require whalesalers t
by the Manu{acturer, ity designee, and/or the monitor (88

' i, Manufacturers shallf
of races initiatod by the Bureau of Alcohol, Tobacco, ane
traces, by serjal numbet, date of trace, date of ale, and oW
designee, and/ox K& mouitor (as defined in M below). -

gk this infonmation available for review
lefined 1a IU below).

eqnire Wholesalers to Tnaintain records
Firearnas (“ATE'"), and to report thoss
tomner, to the Manufacturet, ita

1 contresteally provide for these

remcdies, Based o0 monitoring, or othes appropriate WP i, manupeturers ¢hall retrain, suspend, '

or discontinne distributors who fail to edhere to the crite
Conduct or who otherwise act i an irresponaible mamme

require the Manufacturess to sugpend of terminate

i Self-imposed, independent Monitoring |

la ectablisbed pursuant Lo this Code of
1 The monitor shall have the power to
hﬁnuﬁf!*ﬁb&gf ‘

puaim®

The menufactusers shall retaln, ot their own 'expeiﬂae, an irldepmdént external monitor,

undex the terms and conditions set forth below: -

D’vﬁ ' . 4
aN/59 12:49 pm . -4-
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" audits. The monitor shall have the xipht to conduct i

manufacturers shall make all best efforts to aesist the mo: nitor inperfomwg its dudes, ahall fully
coaporate with the montitor in every way, and shall contradtue
dxstnbntom to do &0 as well

B.  Powers of the monitor, The monitar sha.ll lave full access to the books and
records hat, in the sole judgment of the monitor, are necegsary o perform the requisits tests and
ntervisws and perform or commission
necsasary tests or other examinations. The monitor shall fave the power to determine whetber
the Manufscturers are in ov out of compliance with thls

C. ' Reporting. The independent monitor shall have a reporting line directly to thic
Mauufacturars’ Boards of Direotors. In additon, in orderfto assure it independsance, the monitor
may consult with or provide any information obtained frof any source 10 any law enforcement
body or regulatar that it deerns appropriate, imd may do 5¢ in confidence. The monitar shall
protoptly repost to the Attorney General ofthc State of Nw York any vxolauons of thig Code of

Conduct and Agreement.

D.  Publio reports, From time to time, but at l¢ast annually, the monitor shall issus a
public report evaluating the Mannfuoturers' comphance rith this Cods of Conduct and
Agresment. Before publicly issuing any such report, the jnonitor shall provide each
Manufacturer with copies those portions of the report thatpertain to that Masufacturer. The
Manufacturer will have 15 (fifteen) calendar days to ohjeqt to the public release of trade secrets
or other fnformation contained within the report, If the Manufectirer and the monitor bre unable
10 agres on the extent of material to be make publie, the dlepute ghall be submitted to the

Attorncy General of New York State, who shan mzke theifinal defermination in tho sound
exercise of his or her digeretion. ;

~B.  Term. The term of the monitor ahallbe 1§ (tet) years. Based on intemal
monitoring and compliance systerms that a Manufacturer fnay institate during this term, &
Manufacturer may apply to the Attomey General for religf from gome of all oversight by the
monitor, Each Magufacturer may roake such an applica

General's decigion as to such refief'is umreviewable,

. F. Funding Manuficturers shall bear the coft of the monitor, each contributing to a
fund according to the schedule aunexed in Appendix B, Ihe monitor shall be paid periodically
from that fund upon revicw and approval by the Attorney) Genaral of invéicos that the manitor

submits to the Attorney Ganm'al

G.  Retention of monitor. The Manufécturergishall each retain the monitor designatéd

fon once during the firet five years of the

by the Attorney Génegal of the State of New York uaderferms and conditions approved by the

Dr,

559 (2:40 pm o -5 ' , ' COPY '
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Talking Pt Suggested Changes:

2 Bullet Point: Replace 3" & 4® sentences with ~ “After consulting widely with legal experts, HUD has
concluded that a suit would indeed be viable, and one is ready to be filed. HUD and the rest of the
Admipistration, however, would prefer & strong o :

5® Bullet Point; Add “HUD"” to departments consulted in puttihg together remedies,’

That's it.
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" Questions and Answers .

L General Questions About the Litigation
What is the legal theory of the case?

The legal principle behind this case is very simple: the gun industry should be held to the same
basic liability standards that every other industry in America must observe. There are two
overriding legal claims here. First, gun manufacturers irresponsibly W their
products, For example, gun makers know that only 1% of dealers account for 50% of the guns

that are used in crime and yet they do absolutely nothing to limit the sale of guns to those

dealers. Some gun manufacturers even explicitly advertise to the criminal market. Gun maker
Intra-Tec has advertised one of its weapons as 20 “assault-type” pistol that has “excellent
resistance to fingerprints.” In discussing this ad, Intra-Tec’s gales director said, “Hey, it’s talked
about, it's read about, the media write about it. That generates more sales for me. It might sound
cold and cruel, but I'm sales oriented.” L -

Second, gun manufacturers have failed to put basic safety devices on their guns that wonld help
prevent approximately 1300 accidental gun deaths that occur each year. Technology to make
guns safer has been around since the late 1800s and the General Accounting Office says that
these basic safety devices would have stopped all accidental shootings by children 0 to 6 years
old. If aspirin is sold only in child-safe bottles, why shouldn’t the gun industry make guns child-
safe when technology to do this has been around for over 100 years? Child safety and other
safety devices would save thousands upon thonsands of lives — but the gun industry has failed to
live up 1o this most basic obligation, : . : '

Ysn't this an untested, novel theary?

No, these theories are sound and have been tested, Twenty-eight cities and counties across the
country as well as the NAACP have filed suits making these same claims over the past year.
Mereover, earlier this year, a federal district court judge ruled in favor of the negligent '
distribution theory and against the gun industry. Just last month, a Georgia court upheld the

Atlanta city suit, finding that it could go forward. And again last week, an Illinois court ruled in
favor of several families who have sued the gun industry. ’ '

It is important o understand that these theories of liability apply to every industry in gur gountrd.

The law simply says that when you know your product may be misused by people yqu ’
COPY
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reasonable measures to reduce the chances that your product will be misused. Th1s happens all
thetime.

One simple example is spray paint, We all know that graffiti is a problem. So paint companies
do the responsible thing — they require any retailer that sells their products in arcas where graffiti
is a prablem to lack them up and not séll them to kids. If dealers don’t agree to these basic
measures they don't get to sell spray paint. But gun makers — who sell deadly weapons — only
care about the prices their retailers charge. Even when they know from law enforcement that a -
retailer repeatedly sells to criminals they let that retailer sell more guns. You don't even have to
have a store and keep guns under lock and key like spray paint — gun makers will let you sell
their guns out of the trunk of your car.

Sm:ulaxly product manufacturers in all sorts of mdustncs (from mekers of cigarette lighters to
aspirin bottles to garage door apeners) have been required to make their products safer by
including reasonable design features, Why should gun manufacturers be treated different?

But haven’t the city suits already failed, for example in Cincinnati?

No, there have been two decisions on motions to dismiss among the 28 lawsuits filed by cities
and counties, and, so far, the cities are batting .500, The gun industry won the first round in
Cincinnati but it lost in Atlanta, Moreover, the Cincinnati case is on appeal. And the same legal
theories that are being used in these suits have also been upheld in New York and California.

Remember as well that it will take only ane case to get beyond the motion to dismiss stage
before we will begin to see some discovery in these cases. My guess is that the landscape will
become much more difficult for the gun manufacturers once we learn what they have been up to
—as happened in the tobacco ]mganon

Isa’t this really regulation through litigation?

Absolutely not, The courts provide a forum to hold bad actors responsible for their actions and
keep them from repeating their offenses, That is all these suits ask, Other manufacturers have to
live by the same laws. Take All Terrain Vehicles. Several companies that sell ATVs have
entered into a Consent Decree - approved by a court — 10 limit sales of more powerful ATVs to
adults, The Consent Decree also requires ATV manufacturers to monitor their retailers to be sure
that these basic rules are followed. It is this basic monitoring function — making sure retailers act -
responsibly — that gun makers utterly il to do. <

Don't forget, this lawsuit is only one of many ways in which the Administration is addressing the
epidemic of gun violence. The Administration has pushed for sensible legislative controls on

guns and passed the Brady Bill, among other accomplishments. Recently, however,JCongress

OPY
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has simply failed to address this importaht issue. Iexpect the Administration will continue to
push for new legislation and aggressively enforce the laws we have on the baoks.

How many Public Housing Authorities are party?

Housing Authorities from all across this nation support this suit against the gun industry. The
suit that will be filed is a class action on behalf of every housing authority in the U.S. - 3,191 of
them. As isusual in a class action, only a handful of the public housing authorities will have
their names on the Complaint, but they will represent their brethren from across the nation.

What is HUD’s role; Justice’s role?

HUD's statutory mission of providing safe and decent housing to the Nation’s neediest citizens
has lead HUD to play two roles here. First, we have facilitated the public housing authorities in
their efforts to organize against gun violence and work through this litigation, This includes
providing expert assistance to the housing authorities in looking at their legal and other options.
Second, HUD is the receiver for a small cumber of troubled housmg authontles These housing
authorities will support the law suit. :

The Dcpartment of Justice does not have a role in this action. The honsing authorities are not
part of the Federal Government, and they hire their own pnvate counsel just like any other non-
federal entity,

Is the lawsnit being brought by HUD or the Housing Authorities?

This suit will be 3 class action on behalf of all Housing Authorities, including those controlled by
‘HUD. Although HUD, the federal agency is not suing, it has worked closely with Housing
Autharities to develap thlS smt and HUD's Housmg Authorities will be part of the nationwide
class acfion, .

Note: The Housing Authorities controlled by HUDaré New Orleans, East St. Louis, Camden,
and a few other smaller rural Authorities.

How much hasfwill the Federal Government/HUD spend?

This suit is not being brought by the federa.] govemmcnt and the federal government will not be
paying for the litigation, Pursuant to its statutory rission, HUD will continue to provide
technical assistance to the public housing authorities on this and a range of other efforts to
combat gun violence and injuries. To date, HUD's expenditures on this issue have been very

small and consist almost entirely of the time spcnt by staff,
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It is important to remember that the federal government has-an important mission and investment
at stake, Each year, HUD provides billions of dollars for the operation of the housing authorities,
much of which goes to security needs generated by guns. These grants are a huge investment
that is being siphoned away from other critical areas -- making physical improvements and
needed repairs to public housing, Indeed, public housing in this country already labors under a
shortfall of about $20 billion in needed repairs and infrastructure improvements [Confirm], We
would be ignoring our duties to make sure that the Federal Government's investment in public
housing is protected if we didn’t take the time and ef’foxt ta explore every avenue to reduce gum
violence i in public housing.

How much of the amount PHA« apend for security is attrlbutable to gun vlolence" How da
you know?

Serious crime in housing authorities almost always involves guns. It is therefore not surprising A
that a large proportion of the money spent by public housing authorities an security is
attributable to the epidemic of guns.

Of course, this is & question that ultimately will get fought out in the courts.
What remedies does the lawsuit seek? Money? Changes in gun manufacture?

The public housing authorities seek, first, to have the gun industry behave responsibly in the way
they market and advertise their product and second, to make their products safer. Of course, the
Housing Authorities have suffered very significant monetary damages resulling from the
industry’s misconduct and will make claims for these, but the increased safety of residents that
can result from better industry practices is the primary goal. In more concrete terms,
manufacturers should be required, among other duties, to monitor their retailers and cut-off the
ones that consistently supply the criminal market. A mere 1% of gun retailers sell 50% of the
guns used in crime. Just getting rid of the 1% of bad apples would dramatically reduce the
number of guns in the hands of criminals. They should also limit the kind of retailer who can
receive their product to ones that actually have retail establishments. Store owners will comply
with the law because they have an investment to lose if they break it. The guy selling guns out of
his trunk may have nothing to lose when he sells to criminals.

Second, guns should be made with safety devices. Guns can easily be mede with combination or
other locks to ensure that only the rightful owner can use the gun. Guns should also have child
safety devices — much like any medicine bottle does — so that young children don’t accidentally
shoot themselves or others. And there should be warnings and safeties so that people won't
accidentally shoot someone because they don't know a bullet is in the gun.

Third, gun makers should fake responsibility for the huge human and economic lossds that their
products inflict in public housing. In just 100 of the larger housing authorities more i@ @PY
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people are murdered each year, And there are many more shootings and injuries that take place
every day in public housing across the nation. Just last ;nonth, not far from here in East Capitol
Dwellings, grandmother Helen Foster-E] was struck down by a stray bullet while she tried to
usher neighborhood children to safety from a gun fight. Two year-old children in public housing

- are leaming how to yell “Hit the deck!” and dive to the floor when the shooting starts in their
neighborhood. And we must spend billions of dollars to try to combat this awful toll on some of -
the most vuinerable members of our society. The gun industry’s marketmg and selling to the
criminal market bears some responsibility for this. .

Why do you want to enter into discussions with the gun industry before filing suit?

As you know this Administration had some fruitful discussions with the industry last year. Itis
our view that sitting down at the negotiating table may help the industry see the need to change
- its behavior. I believe we should negotiate first before taking the issue to the courts.

Does the Government target manufacturers or dealers or both?

The lawsuit will hold manufacturers liable for their negligent and harmful conduct. They could
take reasonable measures to contrel the marketing, distribution and design of their products to
make all of us safer, but they have failed to do so. That failure is the problem here, Marketing
‘and selling guns to criminals is wrong. Making guns without safety devices is wrong.
Manufacturers have contro over these practices, but they fail to exercise that control in a
responsible way. That is why liability ultimately rests with the manufacturers.

Isn’t it fondamentally unfair for the Federal Government to weigh in on behalf of one
party in a private lawsuit?

No. In fact this happens all the time. For example, the Department of Justice files numerous

briefs in private lawsuits before the Supreme Cowrt to express the Government’s position on the
issues in the snit. Plus, HUD has a mandate to aid Housing Authorities in solving the problems
they face. This action should help Housing Authorities reduce gun violence in their projects —
we think that is a good thing and our Mission says we should help.

Who is representing you in this suit? How were the lhwyers selected? How are they being
paid? ’

The lawyers have not yet been sele'cted, and it will be up to the Housing Authorities to choose
counsel. Presumably the Housing Authorities will have the option of retaining counsel on a
contingent fee basis, as has been done by the cities a.nd counties that have filed suit.

In August the HUD General Counsel repeatedly testified that HUD had no plays to bring a

- lawsuit, This must obviously be false. ' COP Y

a7




12/06/33 14:53 HUD OFFICE OF THE SEC .5 94565542 'ND. 981 pes

- HUD’s General Counse! was absolutely right. HUD is not bringing suit. Public Housing
Autharities from all around the nation are bringing suit because they face tremendous COSS from
the epidemic of gun violence. What we have done is help Housing Authorities take this step —

and that is exactly what three HUD employees told Congress.

We have 20,000 gon cantrol laws already on the boolks — isn’t the right answer to solving
the problems of guns simply to enforce the laws we already have?

Strong enforcement of our gun laws is a critical component of addressing the problem of gun
violence and this Administration has worked hard to punish those who break existing laws. For
example, the President fought for and got 100,000 new police officers to protect our streets.

These efforts are working. The ERD’s latest Uniform Crime Report shows a 7% drop in

“homicides in 1998, accounted for almest entirely by a decrease in killings by guns. Experts
suggest that this drop is due to our efforts to place reasonable controls on the availability of guns,
increased efforts to trace guns used in crime by ATF, and tighter federal restrictions on gun
purchases by the Brady law. o _

The problein of gun violence is O difficult, however, that everyone must do their part before we
will be able to master it. The gun industry has Dot yet met its responsibilities and that is why we
need to sit down with them at the negotiation teble. .

[Note: the number of gun control laws pandied about by pro-gun activists is apocryphal.)

1f 1% of the gun deals accouni for 50% of the guus going to criminals, why doesn’t the
Administration simply close down that 1%?

The Administration is working 1o clase down gun dealers who break the law. While that process
is ongoing, it does not absolve the gun manufacturers from meeting their responsibilities to
distribute their productin a safe manner. ' \

First it was tobacco, now it is guns - what's next? Alcohol? Automobiles? Chewing gum?

Unlike the gun industry, other {ndustries such as automobile manufacturers have taken numerous
steps to make sure that their products are reasonably safe and that they are distributed and
marketed safely.  The gun industry has not behaved responsibly and it does not deserve a pass
but instead should be held accountable for its actions. '

Isn’t the real effort here simply to put the gim manunfacturers out of business? Won’t that
hurt our ability to arm properly our police officers and military?
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This is a classic red herring. The legitimate demand for guns, including the needs of the police
and military, will always support a gun industry. The real question is whether that industry
should be able to duck its mspons1b11mes to design, distribute and market its products in a
reasonably safe fashion.

It is worth noting that several of the junk gun manufacturers have openly stated their intent to use
bankruptey as a shield to avoid paying for any of their misconduct and to restart new companies
once the litigation is over. So far, the courts have seen through this aad not allowed them to get
off scot-free.

1L Gun Industry’s Culpability

What about the second amendment? Doesn’t this lawsuit infringe Americans’ basic
constitutional rights to bear firearms?

This suit is not about the Second Amendment. This is about the negligent and harmful
marketing and distribution of guns and the failure of the industry to incorporate basic safety
devices into their products. No matter how you view the right to bear arms under the Second
Amendment it plainly does not give gunmakers the right to ignore their basic responsibilities as
corporate citizens. These companies know about the huge illegal trade in guns, but refuse to take
simple actions to monitor how their guns are sold. In fact, they do just the opposite — they
purposely bury their heads in the sand to avoid liability, Dr. David Stewart, a professor of
Marketing at the University of Southern California, has analyzed the gun industry’s practices and
noted that they don’t even do basic product sales tracking that is simply good business practice in
other industries. He concludes that this “indicates either extraordinary managerial malfeasance
with respect to shareholders or a marketing decision to sacrifice carefulness for incredsed '
revenues or market share even when some of Lhese revenues o1 sales may be obtained from

- potentially identifiable abusers and misnsers.”

[Note: Second Amendment states, “A well regulated Militia, being necessary to the secunity of a .
free State, the right of the people 10 keep and bear Arms, shall not be_infringed.”]

Do you really think that going after the gun industry will reduce crime in public housing?
Don't you have to stop the criminals? :

It's not just criminals that we deal with every day. It's criminals with arsenals of guos including
semi-antomatic weapons that give them more firepower than the cops on the beat. ‘Look at the
behavior of the gun industry after the assault weapons ban was passed. As part of the Violent
Crime Control and Law Enforcement Act of 1994 the manufacture of many guns including the
TEC-9 was barined. Did the industry honor this Act of Congress? No. Gunmaker Intra-Tec

made some tiny cosmetic changes to the TEC-9, renaed it the TEC-DCS and kept fight on
selling it to the criminal market. Not only that, they advertise that gun directly to cr;

ras
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Their ads heve said the gun provides “excellent resistance to fingerprints.” Who cares if their
fingerprint gets on their gun? Criminals — no law abiding citizen cares. But this is what we’re.
up against — an industry that sells to the criminal market without regard for the 600,000 gun
crimes committed in this Nation each yeat. There {s no doubt in my mind, changing the
availability of these weapons 10 criminals will have a dramatic effect - roaking it much easier for
the cops to do their jobs. ‘

0.  HUD role
What's the statutory authority for HUD’s involvement in this issue?

Part of HUD’s core mission — part of the Department’s enabling legislation — is e “encourage the
solution of problems of ‘housing [and] urban developinem .. . through State, county, 10T,

. village or other local and private action, . .  That is exactly what we have done here. Plus, the
United States Housing Act of 1937 requires that one indicator by which HUD judges the
performance of Housing Authorities is the extent to which each authority “implements effective
screening and eviction policies and ather anticrime strategies.”

Today’s action is just one part of an overall strategy to address the problem of crime and
violence in our Nation’s public housing. Other parts of this strategy include:

e We go after some of the root causes of crime through out Public Housing Drug
Elimination Grant program. ' o
We have a gun buy back program that will be the largest effort of its kind.
We have adopted a zero tolerance “One Strike and You're Out” policy in public housing.
We work cooperatively with local law enforcement through our Operation Safe Home
program. ' : \
e We have worked with the Centers for Disease Control to develop a Youth Violence
Prevention Program. , ' -
e We have sponsored a Gang Abatement Conference and Healing Neighborhoads
Conference '
s We improve the lay out of grounds and buildings to deter crime through the Crime
Prevention Through Environmental Design program. ' o
o We have a Peacemaker Corps Initiative to help reduce violence among teenagers.
» We also provide training and assistance for violence and-delinquency through our Safe
* Futures initiative, '
1 could go on and on — the point is that we are deeply engaged in trying to stem the tide of
_ violence in public housing because it is part of our core mandate and is necessary to give

residents a safe place to live. -
COPY
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You say that this was instigated by the Housing Aufhor.ities, but isn’t this really
your brainchild? And didn’t HUD take the lead in pulling this together?

This is an idea that has many parents. We have all seen the awful tragedies. In April of last year,
five year old Taquan Mikell was walking home with his mother in the Few Gardens public
housing complex in Durham, North Carolina when a stray bullet from a gunfight shattered his
spine. We don’t know if he’ll ever walk again, In May of last year a New Orleans mother of
seven, Melissa Stone, was abducted at gunpoint, raped, shot and left to die in an apartment in the
Desire Public Housing development. In October of last year, 4 year old Javina Holmes of
Frederick Douglass Dwellings was killed when her 8 year old brother found a loaded shotgun in
their home and accidentally shot her. And just this past summer — not far from here in East
Capitol Dwellings — grandmother Helen Foster-E! was shot and killed by the crossfire as she
tried to usher neighborhood children to safety. Tragedies like this occur every day and the gun

- industry needs to reform its ways to help make all of us safer. '

I' tell you — I wish that I could take all the credit for this idea because it is a good one, But
HUD, Heusing Authorities and concerned citizens across this Nation have all seen the violence
and read about the city lawsuitis filed by New Orleans and 27 others. All of us have recognized
the need to change the bad actions of the gun industry and we have come together with our
Housing Authorities to say that it is time to act.

What is a Public Housing Authority and what is its relationship to HUD?

Public Housing Authorities are State and Local creations that build and maintain public housing
and act as landlords for public housing in their area. HUD provides a significant amount of the
funding for these Authorities and works closely with them to help ensure that they provide safe,
decent and affordable housing for their residents. For example, as part of HUD’s Management
Reform Plan, the Department now has a Real Estate Assessment Center that inspects the housing
of every Housing Authority in the Nation each year. These comprehensive inspections — which
were not petformed under any previous Administration — identify any maintenance or repair
problems that might require closer regulatory scrutiny by the Department. Then, HUD works
intensively with below par Housing Authorities to make sure that they improve the quality of
Housing to their residents. And, if necessary, HUD can take action against Housing Authorities
that cannot or will not live up to their responsibilities to provide safe, decent and affordable

housing.

IV, Gun violence in public housing

Why is HUD interested in the issue of guns in publie honsing?

.Threeprilnawréasonsi ' | . COP Y
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¢ Statutory responsibility - Stemming violence is a central part of HUD’s and housing authorities’
responsibility to provide “decent, safe and sanitary” housing as called for by the United Smtcs
Housing Act of 1937.

¢ Cost to government -- Congress appropriates billions of dollars for public housing ~ and
expects HUD to ensure that the funds are spent effectively, and in ways that fulfill HUDs
Congressional mandates. The possession and use of guns in and around public housing is
imposing significant additional costs on public housing authorities ~ costs that are limiting
HUD’s ability to ensure safe and decent housing for public housing residents.

o Risk ta children ~ A very high percentage of public housing residents are children — an
average of 60% nation-wide. For example, at Robert Taylor Homes in Chicago it’s 67%.
That means that kids in public housing are especially at risk of exposure to guns and gun
violence, -

What's the scope and scale of gun violence in public housing?

Each year there are thousands of incidents of gun violence in and around public housing projecfs.
From 1994 to 1997 there were 500 murders in just the 100 largest public housmg authorities, . -

many involving guns.

Some examples: 177 murders in Washington DC public housing from 1995 to 1997 - one
murder for every 61 public housing units; 185 murders in New Orleans public housing from
1994 - 1997 — one murder for every 70 homes. 454 murders in New York City public housing
from 1994 to 1997. Almost 70% of all murders nationwide are committed with guns.

But this is about more than statistics, It's about the climate of fear that prevails in many of our
public housing projects — fear of assault, or of being caught in deadly crossfire. Barely a week
goes by without a news story somewhere in America of innocent victims — often children — being
hit by a stray bullet: Taquan Mikell - hit by a stray bullet walking home from dinner with his
mother in Durham NC; Grade school principal Patrick Daly — caught in crossfire and shot to
death while Jooking for a missing pupil in Brooklyn NY. Four-year old Javina Holmes — killed
when her eight-year old brother found a loaded shotgun inside their apau-tment and began
shooting. - ‘

~How many gun-related crimes oceur in public housing? Do yau have ﬁgures for all 3,200 -
authorities, as well as for the top 1007  _ :

Reporting of crimes involving guns in public housing varies considerably -- some housing agencies

keep close track of such incidents; others do not, HUD monitors drug and violence in piblic housing
through the Drug Elimination Grant program as mandated by Congress. C OPY
10
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Housing authorities such as Washmgtou, DC, Roanoke, VA, Charlotte, NC, Durham, NC, and
Rockford, L, report that :

e About one-quarter of al] affenses involve guns.

*»  Reports of shots being fived are one of the most frequent calls for service to the police and
their management offices.

s Shooting in the developments is a rnajorl problem. In Durham, NC, for example, shooting
* was the highest concem reported by residents, closely followed by drugs and drug sales.

e Arrests for discharging a firearm make up about 10 percent of the number of calls received
by the police.

- How much of this is youth vialence? 18-20 year olds commit 23% of all gun murders, Is
this the case in public housmg as well?

We don't have a specific breakout ef gun violence by Vage.. But we suspect that it equals and
" most likely exceeds the national rate, given the high number of children in public housing.

What’s the cost to HUD of gun vmlence" What percentage of HUD funds is nsed on crime
prevention? »

The costs to HUD derive from two sources, running into the billions of dollars.

Each year HUD awards about §3 billion in grants to public housing, Many Housing Authorities
are forced to spend huge portions of these funds on security, much of it gun related — funds that
would otherwise go for badly needed maintenance ot repairs, Chicago, for example, spent 38%
of its Comprehensive Grant funds -- $43 million -- on security, That’s not unusual for the larger
housing authorities around the counu-y

A concentrated source of funding to combat violence in public housin.g is the Drug Elimination,
Grant program. We spend about $250 million a year, $1.7 billion since 1990. Almost half of -
these funds are being used for security, law enforcement investigators and tenant paimls agair,
much of it gun rclatcd

The funds spent on security reduce the funds available to carry out other functions. For example,
there is a backlog of $20 hillion in unaddressed modernization needs in public housing.
Removing the more immediate need for heavy security would allow housing authorities to direct

. more funds to these unmet needs. COP
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How does crime in public housing compare to crime elsewhere? Is it higher, lower, or
about the same? Has crime/gun violence come down in public housing at the same rate as
in general population? ' ’
Tt's very hard to generalize, Most of the 3,200 public housing authorities are quite safe. Many,
especially the smaller authorities, are crime free. Others, especially those in our larger cities,
reflect the crime pattemns of their surrounding communities - and crime rates are too high.

But in virtually every case where we have comparative data, we’re seeing declines in crime rates
. that mirror the overall decline in crime rates. That's a result of the booming economy,

community pelicing, and the effectiveness of our own crime prevention efforts in public housing.

What is HUD’s record of success with previous policies and procedures regarding guns in
public housing? ‘

K

Many specific gun policies are the responsibility of Jocal public housing agencies. But HUD has set
out broad guidelines in the Lease and Grievance regulations (24 CFR 960-966) which requires
housing agencies to adopt lease language stating that those engaged in serious criminal activities,
drug-related criminal activities and activities which infringe on the rights on other residents to the
peaceful enjoyment of their premises shall be evicted from their units following due-process
proceedings.

‘Some agencies, such as San Francisco, have modified their leases and developed policies to
specifically restrict the open display or carrying of weapons on their properties, These authorities
report reductions in firearm violence as a result of these policies. B

Besides this lawsuit, what other initiatives are underwsiy in public housing to carb gun
violence? ’ : -

Since I took office, I have made safety one of my main priorities in public housing. We've made .
extraordinary progress through several initiatives: ' '

One Strike You’re Out — allows housing authorities to deny occupancy t0 evict residents if
involved in aleohol abuse and illegal drug-related activities, including gun-related violence.

Drug Elimination Grants and Technical Assistance — provides.funds'and technical assistance to
local housing authorities 10 combat drugs and related gun vialence. T

Gun Buy Backs— Provides funds through Drug Elimination Grants to allow cities to get guns off

COPY
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Operation Safe Home —2 joint initiative of the I-IUD Inspector General, Department of Justice
and Treasury — first-time ever unified approach to address violent and drug-related crime in
public housing. ' ' ‘

Youth Violence Prevention — joined with Centers for Disease Control to train housing authorities
in dealing with growing problem of youth violence, especially gun violence.

Crime Prevention Through Environmental Design — aimed at creating safe havens in public
housing through safe design. ‘ : : v

Peacemaker Corps —just announced joint initiative with the Friends of the United Nation, aimed
at fostering racial tolerance among high school students, and positive alternatives to violence.

Safe futures — joint venture with DOJ to prevent violence and juvenile delinquency in public
housing. :

As a result of these programs, crime in public housing is down significantly and communities are
much safer than they have ever been. But until demand for illegal drugs comes down, public housing
will continue to see unacceptable levels of drug dealing -- and the violence and threats that
accompany such activity. That's why this Jawsuit is so important.

Ave guns specifically covered under HUD’s “One Strike and You're Out” policy?
ns 8p

No. But the One Strike and Yow’re Out policy does allow local Housing Authorities to restrict
eligibility for occupancy to applicants who do not have criminal histories. Weapons violations are
among the offenses that can be used as the basis for restricting eligibility. Similarly, weapons offenses
can be the basis for terminating the lease under the One Strike provisions and the Lease and Grievance

Regulations in 24 CFR 960-966.

Aren’t you filing this suit to mask the failure of these programs to stem gun violence?

No. In fact, these programs have been very successful. This suit is about finishing the job. But
unless we do something about the quick and easy availability of guns, law enforcement
authorities are going to be stymied, and the availability of funds to finish the job.

V. Other Administration initiatives/legislation

What has the Administration done so far to curb guu violence?

The ccnterpicde of the President’s ac'compiis}unents has been the enactment of the Brady Law
that put in place a five day waiting period to allow 1aw enforcement agencies 1o Teview the
oriminal background an individual before the purchase of a bandgun. In less than fE ¥ PY
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since the President’s enactment, the Brady Law has denied guns to more than 470,000 felons,
fugitives and stalkers. Also, the historic 1994 Crime Bill banned 19 of the deadliest assault
weapons and their copies, keeping assault weapons off our streets. And, it is important to
remember that The President kept his commitment to put an additional police on America’s
streets: ahead of schedule and under budget. Qther initiatives include:

W banning juvenile possession of handguns;
W enforcing zero tolerance for guns and schools; and,
B combating illegal gun trafficking by tracking more crime guns to their source.

As a result, it should come as no surprise that the rate of violent crime is at its lowest
level since 1973 -- violent crime rate fell 7 percent in 1997 and 21 percent since 1993. The
murder rate is down more than 25 percent since 1993, its lowest point in 30 years.

What do you think of Viee President Gore’s proposal for reqmrmg gun purchasers to pass
a safety test and apply for a gun license? _ _

The Vice-President has been an energetic and thoughtful advocate for finding solutions'to gun
violence, and I support his recent proposals, We should also remember that the Vice President
and this Administration have been fighting hard on this issue for many years. Last April, the
President proposed common sense gun legislation to help keep guns out of the hands of criminals
“and children -- especially by closing the pun show loophole. He has repeatedly urged the -
Congress to pass these measures as pm't of the juvenile cnmc legislation and iti is a shame that
Congress did not act on n

Overall, the Vice President has put forward a strong anti-crime plan, It builds on the many

- successful proposals put forward by the Clinton/Gore Administration over the last 7 years. The
Vice President's plan also puts forth a number of bold new ideas, including new proposals on
guns and gang, that will take the next steps to keep crime coming down into the 215t Century.
The Vice President’s plan contains many good initiatives, and I support his efforts as he begms to
make his case to the American public for his new anti-crime agenda.

What de you tlunk of Bill Bradley 8 gun control propoaals"

Like Vice-President Gorc Senator Bradley has recognized the seriousness of the problem of gun
violence and proposed effective measures for addressing the problem, I support both of these
leaders” efforts.

What are the Administration’s current gun control proposals?

‘The President challenged Cong_r_css' to passlegis].a.tion that rcstﬁ_cts youth access to gunj GOPY '
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permanently bans all violent juveniles from buying guns;

raises the age of the youth handgun ban from 18 to 21 years of age;
bans semiautomatic assault riffles;

holds adults responsible for child access to guns;

requires gun dealers to provide child safety locks with guns; and,
increases penalties for transferring handguns to juveniles.

The President has also called on the Congress to require Brady background

checks at all'gun shows and flea markets; limit handgun sales to one per month per individual,
require federal gun dealers to report to the ATF the manufacturer, model and serial number of all
used guns sold; and, increase the penalties for illegal gun trafficking. -

So far this term, however, Congress has abdicated its responsibilities and failed to pass any
legislation to meet the challenges of gun violence.

What evidence is there that these initiatives are working?

This past week, the President released findings showing that the Brady Law has blocked over
470,000 illegal gun sales since taking effect in 1994, , Two-thirds of these potential purchasers
had a prevmus felony c011v1ct10n or current felony indictment.

During May, the FBI released preliminary figures for 1998 showing a 7% drop in violent and
property crimes, These figures indicate a decline in serious crime for seven years in a row.

Gun related crime is down 25 percent since 1993, und the rate of violent crime is at its lowest
level since 1973 -- violent crime rate fell 7 percent in 1997.and 21 percent since 1993. The
murder rate is down more than 25 percent since 1993, its lowest point in 30 years.

COPY
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. Background for Gun Meeting
December 2, 1999

Brief summary of proposed executive order on firearms procurements

The President would issue an executive order that: (1) directs the Attorney General and the

Secretary of the Treasury to create a code of conduct for federal firearms contractors within a

specified timeframe; and (2) directs the Federal Acquisition Regulations (FAR) Council to

propose regulations barring federal law enforcement agencies from contracting with any firearms
. manufacturer that does not agree to comply with the code of conduct.

- While the specifics of the code of conduct should not be included in the text of the executive
order, we must establish a short purpose statement for the code that establishes a statutory link to
the FAR Council’s authority to promulgate the regulations.

1I. Analysis of President’s authority to issue executive order

OLC generally determined that the President does not have the authority to issue an executive
order directly barring the procurement of firearms from manufacturers that do not comply with
our proposed code of conduct. However, OLC believes that he may have the authority to issue
an executive order directing the FAR Council to propose regulations to that same end. It should
also be noted that, while the President may direct the FAR Council to propose regulations, he
does not have the authority to determine the outcome of the rulemaking.

The Federal Acquisition Regulations, which are enforced by the FAR Council, provide that a
contractor may be debarred for various reasons or “any other cause of so serious or compelling a
nature that it affects the present responsibility of a Government contractor or subcontractor.”
Also, several statutes require agencies to do business with “responsible sources,” which are
defined as any prospective contractor who “has a record of integrity and business ethics.”

In order to secure the statutory authority for the FAR Council to promulgate these regulations,
we must make the case that firearms manufacturers that do not comply with our code of conduct
do not have “integrity and business ethics.” There is no statutory definition of this term, though
arecent executive order on child ‘labor, and regulations proposed by the FAR Council completely
independent from the order, have deemed that “integrity and business ethics” would be breached
where there was a violation of law. Our proposed executive order would require an even broader
interpretation of “integrity or business ethics” since it would debar contractors for eng

business practices that are otherwise wholly legal but that result in or facilitate gun-relajeg~y
crimes, deaths, or injuries. We are working with Treasury to develop a factual basis to PY

this interpretation.
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Code of Conduct
and
Agreement

Whereas the undersigned manufacturers of firearms recognize the tragedy caused by the
intentional and accidental misuse of guns;

Whereas the undersi gned manufacturers herein commit to actions intended to combat the
illegal purchase, possession, and use of firearms, :

Whereas the undersigned manufacturers herein commit to actions intended to make their
firearms as safe as reasonably possible for their law-abiding owners, their families, friends and
innocent fellow citizens:

THEREFORE, in consideration of the Attorney General of the State of New York’s -
instant forbearance from initiating litigation against the undersigned and the suspension of
litigation by signators representing plaintiff cities and counties and other consideration described
below, the under51gned agree to the followmg Code of Conduct ("Code").

L Public Safety Campaign

Manufacturers shall fund a public service campaign to inform the public of the risks of
guns in the home to the family and the community and the need to safely store guns.
Manufacturers shall provide two hundred fifty million dollars (3250 million) to the National
Crime Prevention Council [or other organization], which shall implement the campaign.

11 Design

A. Manufacturers shall not engage in any conduct that directly or indirectly causes guns
to be manufactured, sold, distributed, marketed or promoted in a manner that facilitates,
encourages, or makes it more likely that guns will be used in or for criminal activity.
Manufacturers shall not design guns to make them appealing to criminals, or promote firearm
features attractive to juveniles or criminals. Manufacturers will not produce weapons with -

_ design features that (either individually or when combined) unreasonably facilitate criminal uses,
even 1f a substantial lawful demand for such features exists.

1. Elements making firearms attractive to the criminal, and, particularly, the
Jjuvenile criminal market. It is not responsible, and it is forbidden by this Code, to make design
or engineering decisions that produce guns that appeal particularly to criminals or to juveniles.
No single criterion fully defines what in a firearm appeals to criminals. Current indicia include, -

but are not limited to, low performance standards and inferior materials or componenfparts-high

calibers, high power, or large capacity magazines, or a combination thereof. C OPY

DETERMINED TO BE A

ADMINISTRATIVE MARKING
'INITIALS:_M_'_DATE: ou

L~
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‘ a. Manufacturers will track different models of their firearms to determine whether
any are used illegally in disproportionate numbers (as reflected in trace requests initiated by the
federal Bureau of Alcohol, Tobacco, and Firearms ("ATF")), and will promptly take necessary
design, engineering or manufacturing steps to eliminate the features that make any such models
appealing to criminals. Remedial measures may include discontinuing a model. Manufacturers
shall be prohibited from increasing production in antlclpatlon of a model being discontinued and
from publlclzmg that a model is being discontinued.

b. At a minimum, manufacturers shall not make firearms that fail to meet the
standards promulgated by the New York State Police and set forth in 9 NYCRR . §§482.5 -
482.6. Manufacturers of domestic firearms shall conform to the standards made applicable to
imported firearms pursuant to 18 USC § 925.

c. Manufacturers shall not sell packages of parts that, with the addition of a limited
number of other parts, can easily be assembled into a firearm. -

- 2. Features that facilitate criminal activity. It is not responsible, and it is forbidden
by this Code, to include features in a gun that facilitate criminal activity or make criminals more
difficult to apprehend and prosecute. These features may change as technology advances.
However, as of June 1, 2000 at a minimum each gun shall not be made or sold with:

a. Fingerprint resistance, that is, with coatings or materials that make it more
difficult to obtain fingerprint evidence from the firearm, or with advertising or promotional
material that may reasonably be interpreted to suggest or state that it is difficult to obtain
fingerprint evidence from a firearm;

b. Easily obliterated serial numbers, that is, any serial number engraved in a:
firearm that is susceptible to being defaced or eradicated. To prevent defacement or eradication
- of serial numbers, at a minimum the serial number on each gun shall be placed in a location and
with sufficient strength so that it is not susceptible to defacement. Additionally, the serial
number shall be located on the interior of the handgun; or on the exterior of the gun in a way that
1s not visible to the unaided eye, but is visible with the aid of an infrared detector or other device.
The manufacturer shall provide information regarding the location of the serial number, and the
means to view it, to law enforcement officials upon request;

c. The capability to be easily converted to an illegal firearm, that fs a weapon
designed in a manner so that with few additional parts and/or minimal modifications an owner
can convert the firearm to an illegal, fully automatic weapon.

d. Magazines with capacity for over 10 rounds of ammunition, or with the capability
to accept such magazines;

e. Inferior materials. This shall include, at a minimum, that the frame, t duci '

cylinder, and breechblock of each gun ‘shall not be composed of: any metal having a
point of less than 900 degrees F; any material having an ultimate tensile strength of fe PY
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55,000 pounds per square inch; or any powdered metal having a density of less than 7.5 grams

per cubic centlmeter

B. Manufacturers shall design firearms to be as safe as reasonably possible for their
law-abiding owners, their families, friends, and innocent fellow citizens. Manufacturers shall
employ existing and new safety-enhancing features as technologically and functionally feasible.

1. Manufacturers shall implement the following practices:

a.

d. By June 1, 2000, no new model pistol may be introduced for sale ]
general public unless it has a magazine disconnect safety. By Jany

All firearms, including those currently in distributors’ inventory, shall be sold
with effective locking devices or locking technology by January 1, 2000.

By January 1, 2000, no firearms shall be made with a propensity to
occasionally repeat firing based on a single pull of the trigger, or to explode
during firing with standard ammunition, or to accidentally discharge.

By January 1, 2000, no firearms shall be made that do not pass appropriate -
testing, and manufacturers shall institute a recall program for firearms that do
not pass those tests, which shall include, at a minimum, the following:

(i) The gun shall pass the following drop test: the gun shall be test-
loaded; set such that it is ready to fire; and dropped onto a solid slab of
concrete from a height of one meter from each of the following positions:
1) normal firing position; 2) upside down; 3) on grip; 4) on the muzzle; 5)
on either side; 6) on the exposed hammer or striker (or, if there is no
exposed hammer or striker, then the rearmost part of the gun). If the gun
is designed so that its hammer or striker may be set in other positions, it
shall be tested with the hammer or striker in each such position (but
otherwise ready to fire).

(ii) The gun shall pass the following performance test: it shall fire 600
rounds, stopping every 100 rounds to tighten any loose screws and to -
clean the gun (if required by the cleaning schedule recommended in the
manual), and as needed to refill the empty magazine or cylinder to
capacity before continuing. For any gun that loads other than with a
detachable magazine, the tester shall also pause every 50 rounds for ten
minutes. The tester shall use the ammunition recommended in the user’s -
manual, or, if none is recommended, any standard ammunition of the
correct caliber in new condition. ‘A gun shall pass this test if it: 1) fires the
first 20 rounds without a malfunction; and 2) fires the full 600 rounds with
no more than 6 malfunctions and without any crack or breakage of an

operating part of the gun which increases the danger of injury.
D ™ X
COPY
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2001, all models- of all pistols sold to the general public shall have magazine
dlsconnect safeties, and no pistol shall be sold without one. '

By June 1, 2000, all firearms shall prominently provide in their packaging
materials, warnings on the risks of gun in the home and clear instructions
regarding proper home storage of guns. These instructions and warnings shall
include explicit statements concerning the risks posed by guns in the home
and the risks posed by not locking guns. At a minimum, these warnings shall
state, in at least 12 point type, bold face: “WARNING: Every year over a
thousand children and teenagers kill themselves with a gun in the United -
States. Hundreds more young people are injured in unintentional
shootings. Over 200,000 guns like this are stolen each year, and many are
then used in subsequent crimes. To prevent these tragedies, it is
imperative that you keep your gun unloaded, uncocked, securely locked,
with ammunition in a separate location. In addition, take any other

reasonable steps to limit the possibility of theft, accident, or suicide.”

By January 1, 2001, all firearms manufactured, distributed, and sold shall

‘contain a chamber load indicator that effectively alerts operators to the

existence of a bullet in the chamiber, along with appropriate warnings

engraved in the gun and painted in a prominent, contrasting color, alerting the
user to the device and its purpose, along w1th warnings and instructions in the
packaging enclosing the gun.

By January 1, 2001, all firearms manufactured, distributed, and sold shall
contain a mechanism which would effectively prevent operation of the

-firearms by children under the age of five. Such mechanisms may include,
but are not limited to making: the trigger resistance at least a ten pound pull,

the firing mechanism such that an average five year old’s hands are too small

" to operate the gun; or making it necessary to make a series of multiple

motlons in order to fire the gun.

By January 1, 2001 all firearms, manufactured and sold shall have an internal

“locking mechamsm incorporated into the gun and or its magazine by which

the firearm can only be operated with a key or combination or other
mechanism unique to that gun.

By January 1, | 2004, all firearms shall have a mechanism, incorperated into the
firearm, whrch recognizes only authorized users and can only be operated by

authorized users.

Manufacturers shall institute retrofit programs at the time they institute each

of these changes listed in provisions a-g, above, in which they wiftoffer _
customers the opportunity to have their guns retrofited with the nf
technology at cost. These retrofit programs shall be extensively EC(S;(@P i

several major gun magazines, advertisements, and at retail stores

v
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k. Manufacturers shall continue to invest in technological research and
development on gun safety. * At a minimum this shall iriclude that each
manufacturer shall set aside at least 1% of gross profits for the development,
licensing or acquisition of additional safety features to prevent unintentional
shootings and shootings by unauthorized persons.

1. Exemptlons

i. Manufacturers may apply to the monitor for exemptions from these

restrictions in I(B)(1)(b) for collectible or historically significant pistols, custom pistols, or

competition pistols. Sales of handguns exempted by reason of being a collectible or historically
significant shall be limited to persons licensed as a collector pursuant to Chapter 44,
(commencing with Section 921) of Title 18 of the United States Code and regulations
promulgated therein. For any such exemption to be granted, the manufacturer will maintain and
provide the monitor with data on accidents involving such pistols, which data the monitor shall
consider in determining whether to extend, renew or discontinue such exemptions. The ‘
aggregate number.of firearms sold under this exemption by each manufacturer shall be subject to
approval of the Monitor.

ii. Handguns sold to law enforcement or the military shall be exempt from all
design standards set forth elsewhere in this Code of Conduct. For all handguns sold to law -
enforcement or the military that would not comport with this Code of Conduct if sold to the
general public, manufacturers shall include a written advisory from the Oversight Panel

" containing, in sum and substance, the following warnings: :

aa. That the firearm being sold to law enforcement or the military does not
comport with the requirements of this Code of Conduct for sale to civilians, and, consequently,
would not be sold by the manufacturers to civilians. The advisory from the Oversight Panel will
state the provision or provisions of this Code of Conduct that would be violated by such a
civilian sale. :

. bb. That, pursuant to this Code of Conduct, the Oversight Panel requests

. that the purchasing agency place sufficient restrictions on the disposal of the weapon to prevent
its later migration into the civilian population. The advisory from the Oversight Panel will
request that these restrictions mclude prohibitions on trade or resale.into the c1v111an market.

IL  Distribution
A. Standard of conduct. In addition to complying with the specific provisions outlined

below, manufacturers, and licensed and authorized dealers hereunder, 'shall make
every effort to completely eliminate suspect sales of firearms, which often provide the

source of illegally trafficked weapons and lead to illegal firearm possessgpr ot
misuse by criminals, juveniles, and other prohibited purchasers. Suspectfj
include sales made to “straw purchasers,” multiple sales of handguns or QD Y

weapons, sales made to any purchaser without a completed background qheck or
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proof of a valid government-issued firearms license, sales made to “kitchen table”
dealers, and sales made at gun shows.

B. Selling only through licensed and authorized dealers. By January 1, 2000,
manufacturers shall sell or distribute their firearms only through duly licensed and
authorized dealers, as set forth below, or directly to government purchasers.

C. Requirements for licensed and authorized dealers. To qualify as a licensed and
authorized dealer, a firearms dealer must agree in writing, under oath, to comply with
the following terms:

1. Possess a valid, current federal firearms license.

2. Possessall licenses and permrts required by local, state, and federal laws and
_ regulations.

3. Operate only from the premises located at the street address shown on the federal
firearms license and any local or state permit, and possess a land use permit for-
that location.

4. Annually certify compliance, under penalty of perjury, with all local, state, and
federal firearms laws.

5. Carmry insurance coverage at all times appropriate to the dealer’s level of sales, but
no less than $1,000,000 for each incident of damage to property or incident of
death or injury to a person.

6. Certify, under penalty of perjury, that no sales of firearms or ammunition will be
- made over the internet or at gun shows.

7. Terminate all incentive sales practices among employees or sales agents with
respect to firearms and ammunition.

8. Provide an annual certiﬁcate Of eligibility for all employees and sales agents who
handle, purchase, or sell firearms or ammunition indicating that the person is not
" prohibited from possessing or purchasing handguns or other firearms under
federal, state, or local law. For each of these employees and sales agents, provide
their name, social security number, date of birth, photo 1dent1ﬁcatlon and resume
of prior employment '

9. Maintain an inventory tracking plan, subject to approval by the Monitor, that
- satisfies at least the following specified requirements: :

a. An electronic inventory system must be maintained in which the jagemyi gt
* and disposition of all firearms shall be recorded, including their tyPY

caliber or gauge, and serial number, no later than one business dqy after their
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acqulsmon or disposition, and monthly backups of these records shall be -
prepared and permanently maintained in a secure container designed to
prevent loss by fire, theft, or other mishap; moreover, all firearms acquired but
not yet disposed of must be accounted for through an electronic inventory
check prepared at a minimum of once each week and thereafter permanently _
maintained in a secure location.

" b. All stolen or missing firearms shall be reported to local law enforcement and
the Bureau of Alcohol, Tobacco & Firearms (“ATF”) within 48 hours of
discovery that the item is stolen or missing. .

c. For retail firearms dealers, all ATF Form 4473 firearm transaction records
shall be retained on the dealer’s business premises in a secure container
designed to prevent loss by fire, theft, or other mishap. -On the date that a
dealer becomes authorized under this Code, a duplicate of each Form 4473
firearm transaction record retained pursuant to federal law by the dealer up to
that date shall be forwarded to ATF. Subsequently, each authorized dealer
shall forward to ATF, on the first business day of each month, a duplicate of
each Form 4473 firearm transaction record completed by the dealer during the
previous month.

d. At the time retail firearms dealers forward Form 4473 firearm transaction
records to ATF, they shall also send to the Monitor a certification that those
records comprise all firearm sales for which a Form 4473 is required under

- federal law.

e. Ifanaudit of a dealer’s inventory reveals any firearms not accounted for, the
dealer shall be subject to sanctions, including termination as an authorized
dealer. ’

10. Maintain a security plan, subject to approval by the Monitor, that satisfies at least
the followmg specified requirements: :

a. Firearms shall be kept at all times in a secure fac111ty, which shall meet all of
the following spec1ﬁcat10ns

(1) All perimeter doorways shall meet one of the following:

(1) A windowless steel security door equipped with both'a dead bolt and a
doorknOb lock' or :

(i) A windowed metal door that is equipped with both a dead bolt and a

doorknob lock. If the window has an opening of five ipciresor

more measured in any direction, the window shall be
steel bars of at least one-half inch in diameter or metal E i

least nine gauge affixed to the exterior or interior of thg door; or
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(iii) A metal grate that is padlocked and affixed to the licensee’s premises
independent of the door and door frame,

(2) All windows shall be eoVered with steel bars;

(3) Heating, ventilating, air-conditioning and service openings shall be
secured with steel bars, metal grating, or an alarm system; - '

(4) Any metal grates shall have spaces no larger than six inches wide.
measured in any direction;

(5) All sfceel bars shall be no further than six inches abaft;

(6) All firearms shall be secured with a hardened steel rod or cable of at least
one-eighth inch in diameter through the trigger guard of the firearm. The
steel rod or cable shall be secured with a hardened steel lock that has a
shackle. The lock and shackle shall be protected or shielded from the use
of a bolt cutter and the rod or cable shall be anchored in a manner that
prevents the removal of the firearm from the premises. :

(7) All firearms shall be secured, other than during business hours, in a locked
fireproof safe or vault in the licensee’s business premises,

b. Persons under 18 years of age shall not be permitted to enter or remain within

any premises where firearms are located without being accompanied by his or

her parent or legal guardian.

Requ1re all employees or sales agents who sell or handle firearms to participate in
all training programs provided by manufacturers, ATF, and/or law enforcement,
and to pass a comprehensive written exam, administered under the auspices of the
Monitor, before being allowed to sell or handle firearms.

Effective from the date of authorization, provide a child-safety lock, and all
warnings and other instructions called for by this Code, with all firearms sold to

consumers.

13.

Effective from the date of authorization and once current inventory is sold, agree
to sell no firearms which would fail federal import standards pursuant to 18
U.S.C. § 925, even if the firearm was made domestically or predates those
criteria, agree to sell no firearms which would be classified as an assault weapon
under 18 U.S.C. § 921 et seq., even if the firearm predates that statute, and agree

to sell no ammunition magazines able to accept more than ten (10) rperdsof

amfeunition.- C OPY
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14. Effective as of the dates provided in the Design section of this Code, agree to sell
only those firearms which comply with those design criteria.

15. Agree to provide manufacturers, law enforcement, government regulators, and the
Monitor, upon request, with full access to any documents that these parties deem
necessary. -In addition, dealers shall provide manufacturers and the Monitor on a

~ quarterly basis the make, model and serial numbers of firearms sold, date of sale,
shipping date, and customer information.

16. Agree to participate in and comply with all monitoring of firearms distribution,
whether done by manufacturers, ATF, law enforcement, or the Monitor.

17. Agree to maintain a record of all trace requests 1mt1ated by ATF, and to report
those trace requests by make, model, and serial number of firearm, date of trace,
date of sale, and customer name, to the manufacturer of each firearm and the
Monitor within 24 hours of receiving the trace request.

18. Agree to be subject to the jurisdiction of the Monitor and the court empowered to
enforce this Code.

D. Additional wholesale dealer requirements. In addition to the terms sworn to in
paragraph II(D), wholesale firearms dealers must agree to sell and distribute firearms and
ammunition ﬂ to other llcensed and authonzed dealers, or directly to government
purchasers.

E. Additional retail dealer requirements. In addition to the terms sworn to in
paragraph II(D), retail firearms dealers must agree to the following add1t1onal terms to be
licensed and authorized:

1. Be a stocking gun store, the majority of whose revenue is derived from the sale of
firearms and/or sporting equipment. Such stocking gun stores shall maintain a
minimum of $250,000 in firearms inventory, and a minimum mventory level of a
manufacturer’s product.

2. For each sale or transfer .of a firearm or ammunition made to a federal firearms
licensee, agree that such sales or transfers will be made only to a 11censed and
authorized dealer.

3. No sales or transfers of two or more handguns or assault rifles shall be made to
any person, other than to a licensed and authorized federal firearms licensee,
within a 30-day period. The dealer shall keep a log of customers, the dates of
their purchases, and the make and model of firearms purchased to insure

compliance with this provision.

4. No sales or transfers of any firearm or ammunition shall be made to EF@Q\B i

the dealer knows or has reason to believe is attempting to complete af ‘straw
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purchase.” Furthermore, no sales or transfers of any firearm or ammunition shall
be made to anyone whom the dealer knows or has reason to believe will divert
firearms, intentionally or otherwise, for later sale or transfer to those not legally
entitled to purchase handguns or other firearms under federal, state, or local laws.

F. Compliance officer. Each manufacturer shall designate an executive-level manager to
serve as a compliance officer whose name and contact information shall be submitted
to the Monitor.- Duties of the compliance officer, shall include, but are not limited to,
reviewing ATF trace data, maintaining records pertinent to compliance with this
Code, and in all manner cooperating with the Monitor. '

G. Training. Manufacturer signatories to this Code shall collectively provide training to
all licensed and authorized firearms dealers and their employees and sales agents
prior to such dealers becoming authorized, and thereafter at least once a year. Such
training shall include instruction on how to recognize attempts to illegally purchase
firearms, how to recognize indicia that firearms may be being diverted (intentionally
or otherwise) for later sale or transfer to those not legally entitled to purchase them,
and how to respond to those attempts. Training shall also address how to teach
firearm purchasers rules of firearms safety including proper, safe storage of firearms,
and any other subjects required by the Monitor. The training program and training
materials shall be submitted each year to the Monitor for his or her edits and
approval. At the end of each training session, all persons subject to training shall be
required to pass a comprehensive written exam, administered under the auspices of
the Monitor. Any person failing to pass the exam shall be prohlblted from selling or
handling firearms.

H. Monitoring: Manufacturers shall maintain an electronic database of all trace requests
initiated by ATF, and all trace information provided by licensed and authorized
dealers, including the make, model, and serial number of the firearm, the date of
trace, and all other information provided by the dealers or ATF, and shall forward this
.database to the Monitor on the first business day of each month.

I Access to.records. Manufacturers shall provide law enforcement, government .
" regulators, and the Monitor, upon request, with full access to any documents that
these parties deem necessary. ‘

J: Reports. Manufacturers shall provide the Monitor on a quarterly basis the make,
" model and serial numbers of firearms sold by the manufacturer, the date of sale,
shipping date, and customer information. Each quarter, manufacturers shall also
report to the Monitor all suspect firearm sales made by the manufacturer or any
licensed and authorized firearms dealer, and all efforts made to reduce such sales.

K. Sales Data Clearinghouse. Each manufacturer shall fund a database prqgramr
" approved by the Monitor to tabulate sales records provided by manufactjr
licensed and authorized dealers and to facilitate the implementation of a lGl PY

trafficking measures, including but not limited to the log kept in accordgnce w1th
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SI(E)(3), above.

L. Enforcement. Manufacturers, under the direction of the Monitor, shall create an
effective system to retrain, suspend or, as necessary, terminate licensed and
authorized firearms dealers who engage in conduct in violation of this Code, and thJS
enforcement system shall be specified and agreed to as a condition of becoming a
licensed -and authorized firearms dealer. As the Monitor.directs, and at his or her
discretion, manufacturers shall retrain, suspend, or terminate dealérs who fail to
adhere to the criteria established pursuant to this Code.

M. ATF traces as presumptive evidence of misconduct. The initiation of an ATF firearms
trace request for a firearm sold after this Code takes effect shall provide a rebuttable
presumption that the manufacturer and dealer who sold the weapon have not
complied with all of the terms of this Code, and provides grounds for the Monitor to
sanction the manufacturer and dealer. In any sanction proceeding under this Code,
the burden shall be on the manufacturer and the dealer to prove that the firearm in
question was not sold or transferred improperly. :

II.  Independent Monitoring

The manufacturers shall retain, at their own expense, an independent external Monitor,
under the terms and conditions set forth below: - ' '

A. Duties of the Momtor The Monitor shall audit and otherw1se test or investigate,
including in a proactive manner, compliance with this Code and the standards and
practices established pursuant to it by the manufacturer and licensed and authorized
dealers. The manufacturers and dealers shall make all best efforts to assist the
Monitor in performing his or her duties and shall fully cooperate with the Monitor in
every way. ) o '

B. Powers of z‘he Monltor The Monitor shall have full access to the books and records
of manufacturers and licensed and authorized dealers that, in the sole judgment of the
Monitor, are necessary to perform the requisite tests and audits. The Monitor shall
have the right to conduct interviews and perform or commission necessary tests or
other examinations. ‘The Monitor shall have the power to determine whether the
manufacturers and licensed and authorized dealers are in or out of compliance with
this Code. The Monitor shall also have the power to retain investigators to conduct
undercover “sting” operations and ‘other unannounced investigations-and audits to
determine compliance with.this Code. The Monitor shall have the power to hire
whatever staff or mdependent consultants are needed to carry out the duties of the
office. : -

" C. Sanctions. The Monitor and the court may levy fines and othér sanctiofs TZ ISt
manufacturers for non-compliance with any terms or conditions in this EOPY
determination of the specific fine or other sanction shall take into accou

seriousness of the violation, the extent of prior violations by the manufabtuzer the

1
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'frequency with which the manufacturer’s guns are traced to crime or used in
accidental shootings and other factors bearing on the sufficiency of the sanction to

deter future v101at10ns

D. Reporting. The independent monitor shall have a reporting line d1rect1y to the
Manufacturers’ Boards of Directors. In addition, in order to assure its independence,
the Monitor may ‘consult with or provide any information obtained from any source to
any law enforcement body or regulator that it deems appropriate, and may do so in
confidence. The Monitor shall promptly report to the Oversight Panel any violations
of this Code and Agreement.

E. Public reports. From time to time, but at least every six months; the Monitor shall
issue a public report documenting with specificity the extent of the manufacturers’
compliance with this Code. Before publicly issuing any such report, the Monitor
shall provide each manufacturer with copies of those portions of the report that
pertain to the manufacturer. The manufacturer will have fifteen (15) calendar days to
object to the public release of trade secrets or other information contained within the
report. If the manufacturer and the Monitor are unable to agree on the extent of
material to be make public, the dispute shall be submitted to the Oversight Panel,
which shall make the final determination in the sound exercise of its discretion.

F. Term. The term of the Monitor shall be twenty (20) years. The Oversight Panel may
apply to the Court for an order extending the Monitor’s term upon a showing that an
extension is-necessary for compllance with the standards and goals set out in the Code
of Conduct and Agreement

G. Funding. Manufacturers shall bear the cost of the Monitor, each contributing to a

© fund according to the percentage annexed in Appendix B. The Monitor shall be paid
periodically from that fund upon review and approval by the Oversight Panel of
invoices that the Monitor submits to the Oversight Panel.

H. Budget. The budget of the Monitor’s office shall set by the Monitor at a level
sufficient to perform all duties specified in this Agreement. The Manufacturers agree
to pay this amourit promptly upon request from the Monitor. After each annual
budget has been set and paid for by the manufacturers, the Monitor may seek court
approval for additional funds, which shall also be paid by the manufacturers.

L Retention of the Monitor. The manufacturers shall each retain the Monitor designated
by the Oversight Panel under terms and conditions approved by the Oversight Panel.
The Oversight Panel shall designate the Momtor before the manufacturers subscribe
to this Code of Conduct.

J. Removal of the Monitor. The Monitor may be discharged during his or
by the Oversight Panel and only for good cause. The Monitor shall not
such removal. Manufacturers may contest or object to any such removal
the grounds that good cause has not been shown

COPY
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K. Filling the unexpired term of the Monitor. In the event the Monitors’ position
becomes vacant during the term set forth in II(E), the position shall be filled by the
Oversight Panel within thirty (30) days of the vacancy.

HI.  Cooperation With Law Enforcement

A. The manufacturers reaffirm their cornm1tment to cooperate fully with law enforcement
and regulators to eliminate illegal firearms sale and possession.

" B. Retention of bullets and casings. Manufacturers shall fire each firearm before it is sold
and shall retain at least three fired casings and three fired bullets, matching each -
casing/bullet pair with the weapon’s serial number. Each manufacturer will begin

retaining the casings and bullets within six (6) months of the effective date of this
agreement. The manufacturers will, on a regular and ongoing basis and without charge,
provide the actual casings and bullets with the corresponding serial numbers to such law
enforcement agency or agencies as are designated by the Oversight Panel.

V. . Cooperation With thzgatzon

The manufacturers shall cooperate in pending and future lawsuits brought by cities,
counties, states or other governmental entities against manufacturers who are not signatories to
this Code, including but not limited to providing documents and testimony relevant to those
proceedings. :

VI Legislation

Manufacturers shall support pending or proposed legislative efforts to address gun
violence that is endorsed by the Oversight Panel, including, at a minimum, publicly supporting
such legislation in testimony before, and written submissions to, appropriate legislative
committees and bodies. Such legislation shall include but not be limited to legislation placing .
gun design and safety under regulation by the federal Consumer Product Safety Commission,
and legislation barring sales of more than one handgun or assault rifle to any person within 30
days

VIL.  Enforcement Mechanism
~ This agreement shall be entered as an order in‘a court of appropriate jurisdiction and shall

be enforceable and enforced as such. The plaintiffs have the right to seek enforcement of this
Agreement in that court, and to seek appropriate remedies, including injunctions and penalties.

VIIIL Mlscellaneous Matters

A Defmtzons . : | _ - COPY
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1. Manufacturer — Each of the manufacturers who are s1gnator1es to this Code of
Conduct and Agreement, and all affiliated firms.

2. Dealer — Any person or entity engaged in the business of selling firearms at
wholesale or retail. : '

3. Wholesale dealer — Any person or entity engaged in the business of selling
firearms who sells only to federal firearms licensees, or directly to government
purchasers.

4. Retail dealer — Any person or entity engaged in the business of selling firearms
who sells any firearm to any person or entity that is not a federal ﬁrearms licensee
or a government purchaser.

5. .Straw purchase — the purchase (or sale) of a firearm in which the person filling
out the Form 4473 firearm transaction record is not the actual buyer of the

weapon, but instead transfers the firearm to another person, who may or may not
be prohibited from buying the weapon.

6. Handgun — A firearm as defined in 18 U.S.C. § 921(29).
7. Assault weapon — A weapon as defined in 18 U.S.C. § 921(30).

8. Assault rifle _Rifles defined and listed in 18 U.5.C. §921 (30)(a) and (30)(b).

9. Gun show — Any event (A) at which fifty (50) or more firearms are offered or
exhibited for sale, transfer, or exchange; and (B) at which (1) not less than twenty
percent (20%) of the exhibitors are firearm exhibitors; (2) there are not less than
ten (10) firearm exhibitors; or (3) fifty (50) or more firearms are offered for sale,
transfer, or exhange. '

10. Kitchen table dealer — A wholesale or retarl firearms dealer that is not hcensed
and authorized under this Code.

11. Federal import standards — Federal criteria developed pursuant to 18 U.S.C.
§ 925(d)(3) to review the importability of firearms.

12. ATF — The United States Bureau of'Alcohol, Tobacco and Firearms.

13. Undercover “sting” operations — Any undercover investigation conducted under

‘the auspices of the Monitor.

14. Firearm = A weapon as deﬁned in 18 U.S.C. § 921(3). ' COPY
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15. Overszght Panel — Panel comprised of the Attorney General of the State of New
York and signatories to this Code representing cities and counties. who have
brought suit against the gun industry.

A. Successors and assigns. This Agreement shall be binding upon the successors and
assigns of a manufacturer and upon any company or concern with which it may
merge or enter into a joint venture or by which it may be acquired. Dealership
authorizations under this Code cannot be sold or transferred.

B. Full agreement. This Agreement constitutes the full agreement between the parties
and its terms may not be charged orally. Each provision of this Agreement is a
material provision.

C. Parties authorized to enter agreement. Each of the undersigned signatories covenants
and represents that it is authorized to enter into this Agreement with full force and
effect on behalf of the party represented

D. Notice. Any telefax or ¢ other written notification or report required by or prepared
pursuant to this Agreement shall be made, mailed, or delivered as set forth below:

1. To the Oversight Panel:
2. To Manufacturers:

E. Benefit of agreement. This Agreement is for the benefit of the undersigned parties
- only and is not for the benefit of any other person or entity who is not a party to this
Agreement.

F. Time. All duties and responsibilities of the manufacturers shall be required within six
months of execution of this Code of Conduct unless another time deadlirie is
otherwise specified.

G. Document review. Prior to execution of this Agreement, the Oversight Panel shall
have an opportunity to review signatory manufacturers’ documents pertarnrng to
desrgn marketing, and distribution.

H. No withdrawal. The undersrgned manufacturers shall not be permitted to withdraw
from the terms of this Code during its twenty (20) year term. :

L. Application in bankruptcy. Should any party to this Code declare bankruptcy, the
Code shall remain in full force and effect during the pendency of the bankruptcy.

J. Additional relief. In the event that any relief to any state or municipal government

exceeds the terms in this agreement, the signatories shall be entitled to sug h@t(e)P‘?
relief. ' - s
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AGREEMENT

Preamble

The manufacturer parties to the Agreement and the Department of the Treasury, the
Department of Housing and Urban Development, and the undersigned state, city and
county parties to the Agreement enter into this Agreement to reduce the criminal '
misuse of firearms, combat the illegal acquisition, possession and trafficking of
firearms, reduce the mcidence of firearms accidents, and educate the public on the
safe handling and storage of firearms. Furthenmore, the mamufacturer parties fo the
Agreement enter into this Agreement 23 a continuation of their efforts to make their

- fireanms as safe as practicable for their customers and the public. Accordingly, in
consideration of the commitroents set forth below: - |

1. The undersigned state, city, and county parties to the Agrecment dismiss the
manufacturer parties to the Agreement with prejudice from the lawsuits
entitled , and o '

2. The undersigned state, city and federal parties to thfé Agreement agreej w
refrain from filing suit against the manufacturer parties to the Agreement op
an equivalent cause of action. '

The parties agree that this Agreement constitutes the full and complete setflement of

~ any and all claims that wera raised or could have been raised in the subject
huigation. The parties agree further that this Agreement does not constitute an
admission of 20y violation of law, rule or regulation by the manufacturer parties 1o

. the Agreement, or any of their employess. Nothing in this Agreement shall be
construed to be an admission of liability. The adoption of standards for firearms
design and distribution in this Agreement shall not be construed as an admission by
the mamfacturer parties to the Agresment that practices they engaged i prior to the
execution of this Agreement were negligent. - ' S

1. Safety aﬁd design,

{OPY
ADMINISTRATIVE MARKING -
INITIALS:m DATE: 314
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A. Each firearm make and model sold by each manufacturer party to this
~ Agreement shall be tested by ATF or an agreed upon proofing entity against
the following standards. Existing makes and models shall meet these
standards within 60 days of execution of this Agreement unless a longer
periad is specified in the standard. New makes and models shall not be

manvfactured and sold after the execution of this Agreement unless they
conform to these standards,. : ‘

1. Standards applicable to all handguns:

2 Second "hidden" serial pumber. The gun must have both a visible

- serial number on the exterior of the frame or raceiver, as well as a
second serial number hidden on the interior of frame or receiver (e.g.,

- under the grips) or visible only with the aid of an optical instrument,

b. External locking device, As n interim measure, until the
implementation of 1.A.1.c, within 60 days of execution of the
Agreement, each firearm shall be supplied with an extemal locking
device that effectively prevents the operation of the firearm when
locked. . | )

c. Internal locking device. Within 24imonths of execution of the |
Agreement, each fireanm shall have a built-in, on-board locking system,
by which the firearm can only be operated with a key or combination

or other' mechanism unique fo that pun. .

d. ‘Authorized user techuology. The manufacturer parties to this
~ Agreement shall each commit two percent of armual firearms sales
revenues o the development of a technology that recognizes only
‘authorized users and permits a gun to be used only by authorized -
persons. Within 36 months of the date of execution of this Agreement,
this tachnology shall be incorporated in all new ﬁrea_rmm with

the exception of curios and collectors” fireanms, : :

oo dmtn aply o Gastre dste B
B pakcka 1 T S [COPY
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‘ If the eight firearms manufacturers and/or importers with the -lar'gest h
United States firearms sales volume agree to incorporate authorized

user technology in all firearms, the manufacturer parties to this
Agreement will incorparate autharized user technology in al} firearms.

e. Child safety. Within 12 months of execution of the Agreement, each
firearm shall be designed so that it cannot be readily operated by a
child under the age of 6, Such mechanisms include: making the trigger
pull resistance at least ten pounds in the double achon mode; or
designing the fiting mechanism so that an average five year old’s hands

- would be too small to operate the gun, or requiring multiple, sequenced
actions in order 1o fire the mm. ‘

f. Minimum barrel length. Each firsarm make and mode} must have a
baxrel length of at least 3", unless it has an average group diameter test
result of 1.7" or less at seven yards, 3.9" or less at 14 yards, and 6.3"
or less at 21 yards. The average group diameter test result is the
arithmetic mean of the results of three separate trials, each performed
on a different sample firearm of the make and model at issue. For each
trial, the fireanmn shall fire five rounds at a target from the specified
distance and the largest spread in inches between the center of any of
‘the holes made in a test target shall be the resnlt of the trial.

g. Performance test: A sample of each firearm make and model will be
test-fired with "proof cartridges” (cartndges loaded to generate excess
pressure as set forth in accepted specifications for proof cartridges) to
‘ensure the integrity of the naterial, At least one cartridge shall be fired

~ from each chamber. Following this test firing, the firearm will be
examined for hairline cracks or other signs of material faihire and will

- Pass this test only if there are no hairline cracks or other signs of

material failure. }Each firearm make and model shal} also pass the
following performance test: the gun shail fite 600 rounds, stopping only
every 100 rounds to tighten any loose screws and to clean : '

- required by the cleaning schedule recommended in the man
needed to refill the empty magazine or cylinder to capacity

Page 3 of 21
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continuing. For any gun that loads other than with a detachable:
magazine, the tester shall pause every 50 rounds for ten mimstes. The
tester shall use the ammunition recommended in the user’s manual, or
if none is reconumended, any standard ammunition of the correct
caliber in new condition. A gun shall pass this test if it fires the first 20
rounds without a malfimetion and the fill 600 rounds with no more
‘than 6 malfunctions and without any crack or breakage of an aperating
part of the gun that increases the danger of injury. Malfunctions
caused by failure to clean and Inbricate, or by defective ammumition,
 shall not be counted.

. Drop test. Pass the more rigorous of (a) the SAAMI Standard drop
. test in effect on the date the firearm is sold; or (b) the following test:
The gun shall be test-loaded, set such that it is ready to fire and

- dropped onto a steel plate or equivalent material of similar hardness
from a height of one meter from each of the following positions: (1)
normal fixing position; (2) upside down; (3) on the grip; (4) on the
muzzle; (5) on either side; and (6) on the exposed bammer or striker
(or, if no exposed hammer or striker, on the rearmost part of the gun).
If the gun is so designed so that its hammer or striker may be set in
other positions, it shall be tested with the hammer or striker in each
such position (but otherwise ready to fire).

2. Additional standards for pistols:’

a ‘Safety device. The pistol must have a positive manually operated
safety devicelas determined by standards relating to imported guns
. promulgated by ATF .

. Minimurm length and height standards. The pistal's combined length
and height must not be less than 10" with the height being at least 4™
and the length being at Jeast 6”, unless it has an average group diameter

- test result of 1.7" or less at seven yards, 3.9" or less at 14 yards, and

- 6.3" or less at 21 yards. The average group diameter test rsult js the
anithmetic mean of the resulis of three separate trials, each p@@PY
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' on a different sample firearm of the make and model at issue. For each
trial, the firearm shall fire five rounds at a target from the specified

distance and the largest spread in inches between the center of any of
d:e holes made in a test target shall be the resule of the trial,

c. Magnzme discomnector. Within 12 months of execution of the

?z'eement, each plstul shall bave a mgann%/?scozfxge dl)d// déé/

swﬁ.od?q,e_

d. Cbhamber load mdicator. Within 12 months of the execution of the
Agreement, each pistol shall have a chamber load indicator painted in a
prominent, contrasting color or a feature that allows the operator

: physncally to see the round in the chamber fﬁﬁmua-mcludaaq

¢. Large capacity magazines. No pistol make or model designed after
- January 1, 2000 shall be able to accept magazines manufactured prior

to September 14, 1994, with a greater than 10 round capacity, and such
models shall not be capable of being easily modified to accept such
magazines. Nor shall emmunition magazines that are able to accept
more than 10 rounds be sold by the manufacturer parties to this
Apgreement or their authorized dealers and dnstnbmors See Part
lI A.1h, below.

f. Additional safety features. Each pistol must have a ﬁnng pin block
or lock.

3. Addxtmnal standard for revolvers. Each revolver make and model
must pass a safety test. Each make and model must have a safery feamre
which automatically (for a double action revolver) or by manual operation
(for a single action revolver) causes the hammer to retract to a point where
the firing pin does not rest upon the primer of the cartridge. The safety
device must withstand the impact of a waight aquzl to the weight of the

revolver dropping from a distance of | meter in a line parallel the barrel
upon the rear of the hammer spur, a total of 5 times. COPY

Page 5 of 21



MQR—_16-2BBB 15:44 AGC TREASURY DEPT 202 622 1944 P.@722

WORKING DRAFT. - March 16, 2000
Privileged & Con, tial . ' ~ Settlement Document

B. Law enforcement and military exception. An exception to a requirement

. of paragraph A may be granted for firearms manufactured or imported for sale
to a law enforcement agency or the military if the law enforcement agency or
military organization certifies ta the manufactarer party to this Agrezment that
‘the exception is necessary for official purposes. Where a law enforcement
ageney authorizes or requires its officers to purchase fircarms individually for
official use, an appropriate certification from the agency will be permitted to

- apply to sales to a number of individual officers. The manufacturer party to
this Agreement shall maintain the cetification in its records and provide a
copy to the Oversight Commission, Firearms sold to law enforcement or the

* military pursuant to this exception, which do not comply with the design
standards of this Agreement, Wﬂl be accompanied by a statement:

1. “On [date], [manufacturer parties 10 this Agreement] and {governmental
parties to this Agreement] entered into an Agrecment establishing certain -
design standards for fireamms sold to civilians. Pursuant to that : '

- Agreement, w) e obliged to inform you that this firearm does not comply
with design standards of the Agreement: {———==}- We
are further obliged to request that you not resell this firearm to civiliaps.
This statement is not intended to suggest that thare are any design flaws
with this firearm, and you remain entifled to dispose of it in any lawfil
manner.” : ' :

C. Warnings about safe storage and handling. Within 6 months of execution
of this Agreement, maoufacturer parties to this Agreement shall inchide in the
packaging of cach firearm sold a warning on risk of firearms ia the home and
proper home starage. At a minimum, these wammgs shall state in 14 point
“type, bold face:

 “This handgun is not equipped with a device thatﬁﬂ]y blocks use by
unauthorized users. More than 200,000 fireanms like this one are
* stolen from their owners every year in the United States, In addmon

there are more than a thousand suicides each year by youn
and teenagers who get access to firearms. Hundreds more mPY
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- accidental discharge. 1t is Likely that many more children sustain |
serious ‘wounds, or inflict such wounds accidentally on others. In order
to limit the chance of such misuse, it is imperative that you keep this
weapon locked in a secure place and take ather steps necessary to limit
the possibility of theft or accident. Failure to take reasonable
preventative steps may result in immocent lives being lost, and in some
circumstances may result in your liability for these deaths_”

firearms that can be readily converted to an illegal fircarm, that is, a weapon
desigued m a manper so that with few additional parts and/or minimal
modifications an owner can convert the firearm to an illegal fully automatic
weapon, nor shall the firearms be designed so that they are resistant to \\z
fingerprints. | - SR
E. Upgrade programs.. The manufacturer parties to this Agreement shal} offer
‘their customers the opportunity to retrofit existing firearms with improved
safety devices an they become available and to the extent technically and
commercially feasible. < : '

- D. INlegal firearms. The manufacturer parties to this Agreemeht shall not sell \)\ :

e e ————

II. Sales and distribution.

In addition to complying with specific terms, the manufacturer parties to this
Agrecment will agree for themselves and as part of any distribution or agency
agrecmuent that they, and their anthorized distributors and authorized dealers,
including franchisees, shall comumit to a standard of conduct to make every effort to
eliminate sales of firearms that might lead to illegal firearm possesaion and/or |
misuse by criminals, unauthorized juveniles, and other prohibited persons (“suspect
fircarms sales”), Suspect firearmm sales include sales made to straw purchasers,
multiple sales of handguns without feazonable explanation (excluding sales to

FFLs), and sales made to any purchaser without a completed background check.

As specified in Part II.A.2 below, the manufacturer paxﬁes to this Agreement will
take action against dealers and distributors that violate these requiremenfs if the
- manufacturers réceive actual notice of such a violation. - COPY
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A. Authorized distributors and dealers.

1. The manufacturer parties to this Agreement may sell only to authorized
distributors and authorized dealers. In order to qualify to become an
authorized distributor or authorized dealer, tlm d\StﬂblltO[‘ or dealer rust
agree in writing to:

a. Possess a valid and current federal firearms license, and all other
licenses and permits required by local, state or federal law, and certify
on an annual basis, under penalty of pezjury, complxance with all locat,
state and federal firearms laws.

b. Execute in the presence of the purchaser the following elements of all
. firearms transactions at the premises listed on its federal fircanns
license: completion of the forms and related requirements under the
Brady Act and the Gun Controt Act and physical transfer of the
fircamm.

C. - Where available, carry insurance coverage against hability for damage
to property and for injury to or death of any person as a result of the
sale, lease, or transfer or 2 firearm in amounts appropriate to its level of
sales; but at a minimum no less than $1 million for each incident of
damage, injury or death.

d. Mzke no sales at gun shows unless all sales by any seller at the gun
show are conducted enly upon completion of a background check.

e. Within 24 months of the date of execution of this Agreement, mawntain
an inventory tracking plan for the products of the manufacturer parties
to this Agreemnent that includes at a minimum the following elements: -

() - Electronic recarding of the make, mode), caliber or gauge,
and serial number of all firearms that are acquired no later

than one business day after their acquisition and
‘recording of their disposition no later than one b ﬂﬂPY

Page 8 of 21




MAR-16-288@ 15:45

'WORKING.DRAFT

AGC TREASURY DEPT ‘ 202 622 1844 P.1@r22

March 16, 2000

. .-Privileged& Con tial ' Settlement Documem

)

()

(4)

f.

Q)

)

®

after their d:sposmon Monthly backUps of these records
shall be maintained in a secure container designed to prevent
loss by fire, theft, or other mishap.

All firearms acquired but not yet disposed of must be
accounted for through an electronic inventary check prepared
once each éand maintained in a secure location.

For authonzed dcalers and franchisees, all ATF Form 4473

 fixearm transaction records shall be retained on the dealer’s

- business premises in a secure coutainer designed to prevent
loss by fire, theft, or other mishap.

If an audit of a distributor’s ar dealer’s inventory reveals any
firearms not accounted for, the distributor or dealer shall be
‘subject to sanctions, including termmauon as an authorized
distributor or dcaler

Iroplement a security plan for securing firearms, including fircarms |
in shipment. The plan must satxsfy at least the followmg
requireroents:

Display cases shall be locked at all tites except when removing
" a single fireatm to show a customer, and customers shall handle
firearms only under the direct supervision of an employee; '

All ﬁrca!ms shall be secuted., other than during business hours,
.~ in-a locked fireproof safe or vault in the licensee’s busmess
premises; and

Ammunition shall be stored separately from the firearms and out
of reach of the customers.

- |COPY
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g. Require persons under 18 years of age to be accompaniéd by a parent
or guardian when they are in portions of the premises where firearms or -
ammunition are stocked or sold. ' '

b, Not sell ammunition magazines that are able to ascept more than 10
rounds regardless of the date of manufacture, not sell any semi-

* automatic assault weapon as defined in 18 U.S.C. 921(2)(30)
regardless of the date of manufacture, provide safety locksand
wamings with firearms, as specified in Section I above, and sell only
firearms that comport with the design criteria of this Agreement. -

i, Provide law enforcement, government regnlators conducting -

" compliance inspections, and the Oversight Commission, for purposes
of determining compliance with conditions imposed as a result of this
Agreement, or for any other authorized purpose, full access to any
documents related to the acquisition and disposition of firearms
deemed necessary by one of those parties. '

) Pa:ticij)ate in and comply with all monitoring of firearms distnbution
by mamufacturers, ATF or law enforcement. - ‘

k. Maintain an electronic record of all trace requests initiated by ATF,
and report those trace requests by make, model and serial number of
fircarm, date of trace, and date of sale to the manufacturer of the
firearm on a monthly basis, unless ATF, for investigative reasons,
directs the licensee not to report certain traces. ' |

1. Agree to cooperate fully in the oversight mechanism established in
Section [T of this Agreement, incinding providing access to all _
necessary documents, and to be subject to the jurisdiction of the court
enforcing this Agreement. C ' . '

m. Require all employees to attend annual training developed by
manufacturers in consultation with ATF and approved by fhe Uversigot
Commission. The training shall cover at a minimum: the l€ OPY
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governing firearms transfers by licensees and individuals; how to
recognize straw purchasers and other attempts to purchase firearms
illegally; how to recognize indicatars that firearms may be diverted for
later sale or transfer to those not Jegally entitled to purchase them; how
to respond to those attempts; and the safe handling and storage of
firearms. New employees will receive training on the above topics,

- based on materials developed for the annual training, before handling
or selling firearms and shall attend annual training thereafter. Such
traiming may be delivered by electronic medinm, Within 12 months of
the date of execution of this Agreement and annually thereater, the
manufacturer parties to this Agreement will obtain from all authorized

‘dealers and distributors certifications that such training has been
completed, with a list of the names of all trained employees. .

., Require all employees to pass a comprehensive writien exam, which
shall be developed by the manufacturers in consultation with ATF and
approved by the Oversight Commission, on the material covered in the
training before being allowed to sell or bandle firearms. Any employee
who fails to pass the exam shall be prohibited from selling or handling
firearms on behalf of the distributor or dealer. The annual certification
discussed in II.A.1.m, above, will include certification that all
employees have passed the exam.

o. Not complete any transfer of a firearm prior to receiving notice from
the NICS that the wansferee is not a prohabltcd person under the Gun
Control Act.

p. Verify the validity of a licensee’s federal firearms license against an
' ATF database before tansfening a firearm to that licensee.

q. Forgo any transfer of a firearm to a licensee if the dealer or distributor
‘knows the licensee to be under indictment for violations of the Gun
~ Conirol Act or any vidlent falony or serious drug oﬂ"ense as defined 1n

18 US.C. § 924(e)(2).
COPY
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. 1. Transfer firearms only:

(1) To individuals who have demonstrated that they can safely
handle and store firearms through completion of a certified
firearms safety training course or by having passed a certified
firearms safety examination.

(2) After 'demonsu'ating to the purchaser how to load, unload, and
safely store the firearm, and how to engage and dxsengage all
safety devices on the fircarm.

(3) After provxdmg the pmchaser with a copy of the ATF
Disposition of Firearms Notice,

(4)  After obtaining the purchaser’s signature on a form certifying
that the purchaser has received the instruction descnbed in
subparagraph (2) and the notice described in subparagraph (3)
and maintaining that form in its files.

(5) After providing the purchaser with a written record of the make, -
model, caliber or gauge, and serial number of each firearm
trapsferred to enable the purchaser to accurately describe the -
firearm to law enforcement in the event that it is subsequenﬂy
lost or stolen.

2. The manufacturer parties to the Agreement shall incorporate into any
distribution ar agency agresment with their authorized distributors and
authorized dealers, including franchisees, pmcedm‘es for terminating
distributars, dealers or franchisees that engage in conduct in violation of
this Agreement. Distributors and dealers shall agree to this enforcement

system as a condition of becommg anthorized. The manufacturer parties
to this Agreement shall require ammual certification by their authorized
dealers and distributors that they are in compliance with the requirements

in T1.A.1(a~r) of this Agreement and applicable provisions of . and C._
below If the mznufacturer parhes to this Agrccment receive %PY
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of 4 violation of the Agreement through their course of dealing with their
authorized dealers and distributors, from ATF, state or local law
enforcement, the Oversight Commission, another dealer or distributor, 2
customer or other credible source, the manufacturer parties to this
~ Agreement will either immediately terminate sales to the dealer or
distributor in violation or take the following actions. The manufacturer(s)
that have awthorized the dealer or distributor to sell its/their firearms will,
individually or collectively, notify the dealer or distributor withon seven (7)
business days of learning of such violation and inform the dealer or
distributar of the breach and request information regarding the breach.
The distributor or dealer will then have fifteen (15) days to provide the
manufacturer(s) with the requested information. If the manufacturer(s)
determine that the dealer or distributor js in violation of this section of the
Agrecment, this determination will void the distribution or agency

agreement under which the distributor or dealer receives products from the -

manufacturer. The manufacturer(s) will not bonor any further orders for
the distributor or dealer until the manufacturer(s) determine that the
distritartor or dealer is in compliance with the Agreement. :

The manufactarer(s) shall inform the Oversight Commission and ATF of
its/their notifications and decisions and provide them with the information
provided by the dealer ar distributor. If the Oversight Commission
determines that suspension or termination of the dealer or distributor is
warranted, and the manufacturer(s) did not take this action, the Oversight
Commission shall direct the manufacturer(s) to do so.

- B. Anthoﬁud distributors - additional provision.
Authorized distributors must apree to sell the manufacturer’s products only to

other authorized distributors or authorized dealers o directly to government
purchasers. . | | -

C. Authorized dealers — additional provisions.

COPY
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In addition to the requircmcnts in section II(A)(1), anthorized dealers must
agree: ‘ ‘ -

1. Not to sell any of the manufacturers’ products to any federal firearms
licensee that is not an authorized distributor or authorized dealer of that
- manufacturer. |

2. Not to engage in sales that the dealer knows or bas reason to know are

D.

~ being made to. straw purchasers,

3. To adhere to the following procedure for multiple bandgun sales. Ifa
purchaser wants to purchase mare than one handgun, the purchaser may .
take from the dealer only one handgun on the day of sale. The dealer at -

that point will file a Multiple Sales Report with ATF. The purchaser may

take.oﬁ additional handgwf*from the dealer mys thereafteruatl—
the salgjs complated. -This provision shall not apply to sales to qualified

. private security compaunies licensed to do business within the State where

the transfer occurs for use by the company in its security operations.

Manufacturers.

Each manufacturer must:

1. Provide quarterly reports of its own sales data and downstream sales data,
with the volume of sales by make, model, caliber and gauge, to ATF’s
National Tracing Center. »

" 2. Not market any fireann in a way that would make the firearm particularly

appealing to juveniles or criminals, such as advertising a firearm 25
' “fingerprint resistant.” . .

3. Refrain from selling any modified or sporterized semi-automabic assault

pistol of a type that cannot be imported into the United States

|COPY
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4. Reaffirm their longstanding policy and practice of not placing

_ advertisements in the vicinity of schools, high crime zones, or public
‘housing. | . .

. Verify the vﬁlidity of a license against an ATF database before transferring
a firearm to any licensee.

. Forgo any transfer of a firearm to a licensee if the manufacturer knows the
Licenisee to be under indictraent violations of the Gun Control Act or any
violent felony ar serious drug offense as defined in 18 U.S.C. § 924(eX2).

- 7, Implement a security pian for securing fireanms, including firearms in
shipment. The plan will include the following elements, .

a. Employee and visitor movement into and out of the manufacturer’s
facility will be only through designated security control points, and
visitors will be admitted only after positive identification and
confirmation of the validity of the visit. Employees and visitors will
pass through a metal detector before leaving - .

b. All areas where fireanms are assembled and stored will be designated
as restricted areas. Access will be authorized only for those employees.
whose work requires them to enter these areas of for escorted visitors.
Protective bartiers will be installed in restricted areas to deny or
impede unauthorized access. -

c. Each facility or area where firearms, arsmunition, or components are
stored will be provided with a system to detect unauthorized entry.

d. If firearms are shipped in cartons, the cartons will bear no identifying
marks or words. The manufacturer parties to this Agreement will use
only very strong cartons to protect against concealed pilferage m truck -
shipmeats, and large cartons will be secured with steel strapping in two

directions. The manufacturer parties to this Agreement will use only '
carriers and freight forwarders that warrant in writing th @@P:Y
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 criminal backgrmmd checks on delivery personnel and report all thefts
~ or losses of firearms to ATF within 48 howrs of leaming of the theft or -

loss. The manufacturer parties to this Agreement will inspect camers’
and forwarders’ lacal facxlmes pcnodwally

'_ 8 Encourage its autharized dealers and distributors to consent to up to three
~ unaonounced ATF compliance mwectwns each year. ‘

E. Corporate responsibility.

If ATF or the Oversight Commission informs the manufacturer parties to this
Agreement that a disproportionate number of crime guns have been traced to
a dealer or distributor within three years of the gun’s sale, the manufactures(s)
that have authorized the dealer or distributor to sell guns will ecither
immediately terminate sales to the dealer or distributor or t2ke the following
actions. The manufacturers will, individually or collectively, notify the dealer
or distributor of the disproportionate number within seven (7) days and
demand an explanation and proposal to avoid a disproportionate number of
traces in the future. The dealer or distributor will have fifteen (15) days to
provide the explanation and proposal. If the manufacturer(s) determine that
the explanation and proposal are nat satisfactory, the manufacturer(s) will
terminate supplies to the dealer or distributor. If the manufacturer(s)
deteninine that the explanation and proposal are satisfactory, the mamufacturer
will continue supplies, but will closely monitor traces to the dealer or
‘distributor in question. If disproportionate traces continue, the
manufacturer(s) will tenminate supplies to the dca]er or dlstributor

- The manufaunn'er(s) shall inform the OVemght Commission aod ATF of
its/heir notifications and decisions and provide them with the information -
pravided by the dealer ar distributor, If the Oversight Commission
determines that suspension or termination of the dealer ar distributor 1s
. warranted, and the wanufacturer(s) did not take this action, the Oversight
Commission shall direct the manuficturer(s) to do so.

'_Pwelso;'zn . | COPY
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! Disproportionate number of crime guns: Upon execution of this Agreement,
the Oversight Commission will convene to determine a formula to identify
what constitutes a disproportionate number of crime guns. In determining the
formula, the Oversight Commission shall consider the available data and

 establish procedures to ensure that the relevant data is obtained. This .
provision will not take effect until the Oversight Commission sets the formula
and a mechanism for its implementation. . '

E L Oversight
A OVersigl_lt Commission.

. 1. Compasition, An Oversight Commission comprised of five members
shall be formed. The Commission members shall serve five-year terms
except for first terms as noted and shall be appointed as follows:

~a. Two members by the city and county parties to the Agreement. First |
- appointees to serve two- and three-year terms, respectively.

b. One by the State parties to the Agreemant. First appointee to serve a
‘ three-year terni. _ : : '

c. One member by the manufacturer parties to the Agreement. First
appointee ta serve a four-year term. -

d. One selected by ATF. First appoinice to serve a five-year term.

2. Authority. - The Oversight Commission, which will operate hy majority
vote, will be empowered to oversee the implementation of this Agrecment.
Tts authorities will inchude but not be Jimited to the authonty to (1) review
the findings of ATF or the proofing entity that will oversee the design and
safety requirements of Part [ of this Agreement, (2) maintain records of
firearms sold pursuant to the law enforcement exception, as set forth in
Part LB of this Agrecment, (3) review the safety training materials and test

Page 17 of 21

set forth in Parts 1. A.1.m-n of this Agreement, and @ parﬁcipé bﬂ?Y |




MAR-16-20@@ 15:51 AGC TREASURY DEPT 282 622 1944 P.18/13

WORKIN FT . March 16, 2000

Privileged & Confidentiol - - Settlement Document
oversight of the distribution and sales provisions established in Part 11 of
this Agreement, as set forth in Parts 1.A.2 and ILE.

The Oversight Commission shall have 2 staff, which will be entitled to
inspect participating manufacturers and their authorized dealers and
distributars to ensure compliance with the Agreement. The cosis of the
Commission shall be funded by the manufacturer parties to the Agreement, -
Each manufacturer party to this Agreement will pay no more than W

- annvally. ' B ‘ : : s

B. Role of ATF. - ATF will continue to issue, regulate and inspect federal -
fircans licensees, collect multiple sales forms, conduct fireams traces,
investigate firearms traffickers and straw purchasers, enforce the Gun Contro!
Act and the National Firearms Act and fulfill its other statutory
responsibilities. To the extent consistent with Jaw and the effective
accomplishment of its law enforcement responsibilities, ATF will work with
the manufacturer parties to the Agreement and the Oversight Commission to
assist them in meeting their obligations under the Agreement. In particular, to
the extent that ATF uncovers violations of the following provisians in its -
inspections or other contacts with federal firearms licensces, it will inform the
Oversight Commission: TI(A)(1)(a), (&), (&), (@), G), ). (<) (o), (), and (@),

- {C)(2) and (D)(1) and (5). Nothing in this paragraph shall diminish the
_obligation of the manufacturer parties to this Agreement to make reasonable
efforts to identify noncompliance and respond to notifications of viclations

from parties other than ATF. '

C. Manufacturer coopuration. |

1. Each manufacturer shall designate an executive level manager to serve as
a compliance officer and shall provide the compliance officer with -
sufficient resources and staff to fulfill the officer’s respopsibilities under
this agreement. : _

2. The compliance officer shall be responsible for

COPY|
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a. Ensuring that the manufactoxer fulfills its obligations under this
agreement; :

b. Training the manufacturer’s officers and employees on the obligations
imposed by this agreement; and - T

¢. Serving as the liaison to the OvérSi/ght Commission.

3. Each manufacturer shall commit to full cooperation in the implementation
and enforcement of this Agreement.

IV. Cooperation with Law Enforcement.

A. The manufacturer parties to this Agreement reaffirm their commitmert to
cooperate fully with Jaw enforcement and regulators to eliminate illegal
firearms sales and possession. - |

B. Within six (6) months of the effective date of this Agreement, if |
rechnologically available, the manufactures parties to this Agreemant shall fire
each firearm before sale and enter the digital image of its casing along with
the weapon’s serial mamber into 2 system compatible with the National
Integrated Ballistics Identification Network system. The digital image shall

be made available electronically to ATF’s National Tracing Center.

C. Manufacturers shall ;Qatticipatc in ATF’s Access 2000 program to facilitate
electronic linkage to their inventory system to allow for rapid responses to
ATF’s firearms trace requests, o .

V. Legislation.

The parties to this Agreement will work together to suppart pendmpand-

prepescd legislative efforts to reduce gmoogvmf - a{ %
o . _ wearwrs  wasus €. [zl

Lah

V1. ‘Educationtrhst fundT '- I | vémue[o{?w‘# “‘Q ‘&IZC()‘T)%
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“manufacturer parties to this Apreement shall dedicate one percent of annual

firearms revenues to a trust fund to implement A public service gampaign to

- inform the public about the risk of ﬁrearmﬁﬁﬁ‘e}&, prﬁ%e storage,

and the need to dispose of firearms responsibly.threugh-destructiomror-trarfer
axaah h ru o VD rell _ad-thavneegd-1a-red 1t Qe i"':!"-" . ‘WM

I i= SR o4 B8k

VI Most favored government entty.

If the manufacturer parties to this Agreement enter into ap agreement with
any other entity wherein they commit to institute design or distribution
reforms that are more expansive than any of the above-enumerated items,
such reforms will become a part of this Agreement as well. ‘

iVlﬂ. Enforcement.

The Apreement will be enteted and is enforceable as 2 Court order and as a
contract. ' A ,

" Dated this day of March, 2000.
Approved and Authorized by:

Manufacturer parties to this Agree,ment:

Smith & Wesson

Govemmenhl parties to tllis Agreement: | | S COPY
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Department of the Treasury

i
!

Department of Hom;ing and Urban Develdpnwnt

|
}

[City, State, and County parties to this Agl;'eement]

 copy]
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Dear Eh‘ot. a. L.,:Bﬁ: it_,e ‘“%: ‘é: 'n‘ Mm\ v becane

, _ fuctued i De )
In your recent letter, you expressed your trust that we will be able to move

forward together in a true partnership toward our common goal of seeking fundamental
changes in the way firearms are manufactured and distributed. [ agree with you
wholeheartedly, and I hope that this letter will continue to clear the air, We both seek to
make the gun industry take a responsihle role in stopping the awful toll of gun violence
by incorporating reasonable safety devices in the guns they manufacture and by :
implementing distribution and advertising practices that will keep guns out of the hands
of criminals and children. I look forward to sitting down with you and the city litigants
next week totake stock of where we are now and how we can move forward. My
understanding is that Louise has requested on your behalf that we have.a pre-meeting on
the 22", ‘and I am happy to do so. ' '

eroeen-totd-by-many-ofthe-par AErES-3ad ?fégoﬁationsyg*hgd
th manufacturers had reached a el8t; stalemate. - Your negotiations

had taken place for nine months and the cities and counties involved in the lirigation were
expressing deep frustration at the lack of progress. You had received no counter-offer

from the industry, and the prospects for receiving one were diminishing rapidly.

Moreover, the city and county litigants, with whom we were in contact through our
ordinary business, felt that their interests were not being adequately represented and, as

you heard from the litigants themselves in our January meeting at the OEOB, that mgay

of the litigants felt that they had been effectively cut out of the process. C OPY
ave

It waé at that point that several city and county litigants approached the
Administration, seeking our involvement to break the stalemate, recognizing, as you
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acknowledged, that we bring unique resources to this effort. We agreed to participate
because we felt that our presence at the table could significantly increase the prospects for
a global settlement, and because it was becoming increasingly clear that, given the role of
the federal government in regulating firearms, any negotiated solution would require our
involvement. ‘ '

Our presence immediately reinvigarated the negotiation process and has led to
real progress. We have convened the only comprehensive strategy meeting for all
litigants (city, county and NAACP); we have lent our expertise and resources to assisting
in this effort, including convening a unique seminar by the Bureau of Alcohol, Tobacco,
and Firearms to provide insights for litigants about firearms and firearm regulation; we
bave sought input from all 31 litigants on what settlement terms are’ desired; and we have
used the bully pulpit of the federal gavernment to ensure that the need for a negotiated
settlement remains a pressing public policy concem.

It is true, as you noted in your letter, that a handful of intransigent manufacturers
reacted to our presence in the negotiations by seeking to divide the litigants and by using
our involvement ag an excuse to politicize the process. The stance of this small group of
manufacturers prior to our proposed January meeting with the industry in Las Vegas
(recall that the industry initially welcomed the Administration’s involvement in the Las

- Vegas negotiations) was calculated to derai) negotiations entirely, and we urged a united

front in response. Everyone involved on our side deeply appreciated your willingness to
stand with us in resisting the efforts of a few mannfacturers, working in bad faith, to
divide our side and dictate negotiating terms and conditions to litigants and potential -
litigants. '

Qur on-going discussions with the industry flow from an entirely different
premise and show real promise of bearing fruit. We have stated consistently and publicly
that we would be happy to sit down with responsible manufacturers, even if the industry
as a whole was unwilling to negotiate in good faith. This is in fact what we have done
and are continuing to do. It is simply not true, moreover, that we are using your
settlement framework and negotiating drafts, Although we have our own view of ideal ,
settlement terms, we have sought to synthesize the array of input we have received from a
range of current and potential litigants.

It is critical that as we move forward, we do so in a spirit of understanding, It
does not do our joint cause any good for there to be threats to derail our current,
productive discussions by violating the clear need for confidentiality, Irespect the
sensitivity of this process, and for that reason, I have no intention of releasing this letter .
to a wider audience, and I would appreciate a similar sensitivity on your part.

a3

We can accomplish so much more if we put our need for constant personal COPY

involvement second and our goal of saving lives first, We have worked hard at every]
stage to include you in our discussions, and we have made the same effort with other

actual and potential litigants, Other participants in this process have reacted favorably to
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our involvement and now that we are so close to making a real breakthrough it would be
unfortunate to find the process undermined by anyone from our side. '

As I'said at the outset, I hope that our partncrslﬁp can continue in good faith, and I
look forward to continuing our dialogue and meeting next week. . :

Sincerely,

COPY
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~ AGREEMENT
Preamble

[Manufacturer and importer parties to the Agreement] and [state, city and public
‘housing authority parties to the Agreement] enter into this Agreement to reduce

the criminal misuse of firearms, combat the illegal acquisition, possession and
trafficking of firearms, reduce the incidence of firearms accidents, and educate the
public on the safe handling and storage of firearms. Furthermore, [manufacturer
and importer parties to the Agreement] enter into this Agreement as a continuation °
of their efforts to make their firearms as safe as practicable for their customers and
the public. Accordingly, in consideration of the commitments set forth below:

1. The [state, city and public housing authority parties to the Agreement]
dismiss the [manufacturer and importer parties to the Agreement] with
prejudice from the lawsuit entitled ; OF

2. The [state, city and public housing authority parties to the Agreement]
agree to refrain from filing suit against the [manufacturer and importer
parties to the Agreement] on any cause of action arising from

The parties agree that this Agreement constitutes the full and complete settlement

of any and all claims that were raised or could have been raised in the subject

~ litigation. The parties agree further that this Agreement does not constitute an

admission of any violation of law, rule or regulation by the [manufacturer and

importer parties to the Agreement], or any of [its/their] employees. Nothing in

this Agreement shall be construed to be an admission of liability. The adoption of

. standards for firearms design and distribution in this Agreement shall not be

* construed as an admission by the [manufacturer and importer parties to the
Agreement] that practices they engaged in prior to the execution of this

Agreement were neghgent ,

Tosees
Sse)

I. Safety and design. S Syt
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- A. Each firearm design sold by each manufacturer or importer shall be tested
by [an agreed upon proofing entity] against the following standards.
Existing designs shall meet these standards within 60 days of execution of

- this Agreement unless a longer period is specified in the standard. New
designs shall not be manufactured and sold after the exécution of this
Agreement unless they conform to these standards.

1. Standards applicable to all handguns:

a.

Second "hidden" serial number. The gun must have both a visible
serial number on the exterior of the frame or receiver, as well as a
second serial number hidden on the interior of frame or receiver (e.g.,
under the grips) or visible only with the aid of an optical instrument.

'External locking device. Asan interim measure, until the

implementation of I.A.l.c, within 60 days of execution of the
Agreement, each firearm shall be supplied with an external locking
device that effectively prevents the operation of the firearm when
locked. :

[Internal locking device. Within 24 months of execution of the
Agreement, each firearm shall have a built-in, on-board locking .
system, by which the firearm can only be operated with a key or
combination or other mechanism unique to that gun.

[Authorized user technology. A Technical Advisory Panel shall be

convened to determine whether it is feasible to incorporate into all
firearms or.certain models or types of firearms a device or technology
that recognizes only authorized users and permits the gun to be used
only by authorized persons. If the Technical Advisory Panel
concludes that such technology is feasible, it shall be incorporated in
all new firearm models on a schedule to be established by the Panel.
The schedule will reguire the technology to be incorporated in new
firearm models 36 months after the execution of this Agreement or 18

months after the panel determines that it is feasible, whicheverdateTs

later. : . B k | COPY
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The Panel will also determine whether it is possible to incorporate the .
technology into existing models. If the Panel determines that such -
incorporation is feasible, the Panel shall establish a schedule for the

hase-in of such technology into existing models. In no case shall it
take longer than S years from the date on which the Panel concludes
that 1t is feasible to incorporate the technology into an existing model
for the technology to be fully phased in. If the Panel concludes that
such technology is not feasible when it meets, it shall reconvene
every six months thereafter for the purpose of making the'

determinations and establishing the schedules called for by this
paragraph.] -

€. Child safety. Within 12 months of execution of the Agreement, each
firearm shall be designed so that it cannot be readily operated by a
child under the age of 6. Such mechanisms include: making the
trigger pull resistance at least ten pounds [in the double action mode];
or designing the firing mechanism so that an average five year old’s
hands would be too small to operate the gun; or requiring multiple,
sequenced actions in order to fire the gun.

f. [Minimum barrel length. Each firearm [design] must have a barrel
length of at least 3".] [Spread test alternative to be proposed. S&W

to provide information on the necessary level of accuracy.]

g. Performance test: A sample of each firearm design will be test-fired
with "proof cartridges" (cartridges loaded to generate excess pressure
as set forth in accepted specifications for proof cartridges) to ensure
the integrity of the material. At least one cartridge shall be fired from

each chamber. Following this test firing, the firearm will be
examined for hairline cracks or other signs of material failure and will

pass this test only if there are no hairline cracks or other signs of
material failure. Each firearm design shall also pass the following
performance-test: the gun shall fire 600 rounds, stopping o __Q_I__Y_ every

~ 100 rounds to tighten any loose screws and to clean the gun
required by the cleaning schedule recommended in the manu ]COPY
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needed to refill the empty magazine or cylinder to capacity before
continuing. .For any gun that loads other than with a detachable
magazine, the tester shall pause every 50 rounds for ten minutes. The
tester shall use the ammunition recommended in the user’s manual, or
if none is recommended, any standard ammunition of the correct
caliber in new condition. A gun shall pass this test if it fires the first
20 rounds without a malfunction and the full 600 rounds with no
more than 6 malfunctions and without any crack or breakage of an
operating part of the gun that increases the danger of injury.
Malfunctions caused by failure to clean and lubricate, or by defective
- ammunition, shall not be counted.

h. Frame construction. [S&W and Gleck will talk to engineers to
identify any possible standards te'ensure high-quality firearms of the
pe S&W: and Glock currently manufacture. These standards could
address metal and polym€r materials separately.]

1. Weight. [To be discussed o be eliminated if frame construction
standards are a eed upeh. . o

j. [Drop test. Pass the more rigorous of: (a) the SAAMI Standard drop

“test in effect on the date the firearm is sold; or (b) the following test:
The gun shall be test-loaded, set such that it is ready to fire and
dropped onto a steel plate or equivalent material of similar hardness
from a height of one meter from each of the following positions: (1) -
normal firing position; (2) upside down; (3) on the grip; (4) on the
muzzle; (5) on either side; and (6) on the exposed hammer or striker
(or, if no exposed hammer or striker, on the rearmost part of the gun)..
If the gun is so designed so that its hammer or striker may be set in
other positions, it shall be tested with the hammer or stnker in each
such position (but otherwise ready to ﬁre) '

2. Additional standards for pistols:

|COPY
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3.

a. Safety device. The pistol must have a positive manually operated
safety device as determined by standards relating to 1mported guns
"~ promulgated by ATF . , -

b. [Minimum length and height standards. The pistol's combined
length and height must not be less than 10" with the height being at
least 4" and the length being at least.] [Spread test alternative to be

proposed. S&W to provide information on the necessary level of -
accuracy.] :

c. Magazine disconnector. Within 12 months of execution of the (lok-re
Agreement, each plstol shall have a magazine disconnector.

. d. Chamber load indicator. Within 12 months of the execution of the

Agreement, each pistol shall have a chamber load indicator painted in
a prominent, contrasting color and include an appropriate legend on

the firearm identifying the location of the indicator and how to read

it. [S&W/Glock to provide proposal as to how this can accommodate

a variety of mechanisms, while maintaining industry-wide clarity as

to the proper reading of the indicator.]

e Large capacity magazines. No pistol models designed after January e
. ] Gloche?

1, 2000 shall be able to accept magazines manufactured prior to
September 14, 1994, with a greater than 10 round capacity, and such
models shall not be capable of being easily modified to accept such

magazines. Nor shall ammunition magazines that are able to accept
more than 10 rounds be sold by [the manufacturer and importer

arties to.this Agreement] or their authonzed dealers and distributors..

See Part II.A.1.h, below.

f. Additional safety features. Each pistol must have a firing pin block’ |
“or lock. | S :

Addltlonal standard for revolvers. Each revolver design must pass a
safety test. Each design must have a safety feature which automptically

(for a double action revolver) or by manual operation (for a sing @@PY
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revolver) causes the hammer to retract to-a point where the firing pin
does not rest upon the primer of the cartridge. The safety device must
withstand the impact of a weight equal to the weight of the revolver
dropping from a distance of 1 meter in a line parallel to the barrel upon
the rear of the hammer spur, a total of 5 times.

B. Law enforcement and military exception. An exception to a requirement
of paragraph A may be granted for firearms manufactured or imported for
sale to a law enforcement agency or the military if the law enforcement
agency or military organization certifies to the manufacturer or importer
that the exception is necessary for official purposes. [Where a law
enforcement agency authorizes or requires its officers to purchase ﬁrearms
md1v1dua11y for official use, an appropriate certification from the agency
will be permitted to apply to sales to a number of individual officers. ] The
manufacturer or importer shall maintain the certification in its records and
provide a copy to the Oversight Commission. Firearms sold to law
enforcement or the military pursuant to this exception, which do not comply

~with the design standards of this Agreement, w111 be accompanied by a - '
statement:

1. “On [date], fmanufacturer and importer parties to this Agreement] and
[governmental parties to this Agreement] entered into an Agreement
establishing certain design standards for firearms sold to civilians.
Pursuant to that Agreement, we are obliged to inform you that this
firearm does not comply with the following design standards of the
Agreement: [ . ]. We are further obliged to request that you not
resell this firearm to civilians. This statement is not intended to suggest .
that there are any de51gn flaws with thlS firearm, and you remain entitled

to d1spose of it in any lawful manner.” _
COPY
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C. Warnings about safe storage and handling. Within 6 months of
execution of this Agreement, [manufacturer and importer parties to this
- Agreement] shall include in the packaging of each firearm sold a warning

on risk of firearms in the home and proper home storage. Ata minimum,
these warnings shall state in 14 point type, bold face:

“This handgun is not equipped with a device that fully blocks use by
unauthorized users. More than 200,000 firearms like this one are
stolen from their owners every year in the United States. In addition,
there are more than a thousand suicides each year by younger

~ children and teenagers who get access to firearms. Hundreds more
die from accidental discharge. It is likely that many more children
sustain serious wounds, or inflict such wounds accidentally on others.
In order to limit the chance of such misuse, it is imperative that you
keep this weapon locked in a secure place and take other steps
necessary to limit the possibility of theft or accident. Failure to take
reasonable preventative steps may result in innocent lives being lost,
and in some circumstances may result in your liability for these
deaths.

D. [Illegal firearms. Manufacturers and importers shall not sell firearms that
can be readily converted to an illegal firearm, that is, a weapon designed in
a manner so that with few additional parts and/or minimal modifications an
owner can convert the firearm to an illegal fully automatic weapon;] nor
shall the firearms be designed so that they are resistant to ﬁngerprmts
Jannuzzo to review case law and propose language making “readil

converted” more exact.]

E. [Upgrade programs. [Manufacturer and importer parties to this
' Agreement] shall offer their customers the opportunity to retrofit existing
firearms with improved safety devices as they become available and to the
extent technically feasible. These upgrade programs shall be extensively.
advertised in several major gun magazines and at retail stores. v

L. ‘Sales and distribution.

|copy
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- [In addition to complying with specific terms, manufacturers and importers will
agree for themselves and as part of any distribution or agency agreement that they,
and their authorized distributors and authorized dealers, including franchisees,
shall commit to a standard of conduct to make every effort to eliminate sales of

- firearms that might lead to illegal firearm possession and/or misuse by criminals,
unauthorized juveniles, and other prohibited persons (“suspect firearms sales™).

- Suspect firearm sales include sales made to straw purchasers, multiple sales of
handguns without reasonable explanation (excluding sales to FFLs), and sales-
made to any purchaser without a completed background check.] '

A. Authorized distributors apd dealers.

1. Manufacturers and importers may sell only to authorized distributors and
authorized dealers. In order to qualify to become an authorized
distributor or authorized dealer, the distributor or dealer must agree in
writing to: ' -

a. Possess a valid and current federal firearms license, and all other
licenses and permits required by local, state or federal law, and certify
on an annual basis, under penalty of perjury, compliance with all .
local, state and federal firearms laws.

b. Execute in the presence of the purchaser the following elements of all
firearms transactions at the premises listed on its federal firearms
license: completion of the forms and related requirements under the
Brady Act and the Gun Control Act and physical transfer of the
firearm. '

_c¢. Carry insurance coverage in amounts appropriate to its level of sales, A OH'&*\'”
but at a minimum no less than [$1 million] for each incident of |

damage, injury or death,_[Jannuzzo to determine cost of insurance |
- and propose appropriate coverage. S&W also to look into this.]

d. Make no sales at gun shows unless all sales by any seller at the gun
show are conducted only upon completion of a background clfeck.

COPY
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e. [S&W to. make further inquiries as to the feasibilivty of this proposal

f.

IS

and propose alterations if deemed necessary. Maintain an inventory Lein |

tracking plan that includes at a minimum the following elements: - Mjc_m
(1)  Electronic recording of the make, model, caliber or gauge, and
- serial number of all firearms that are acquired no later than one

business day after their acquisition and electronic recording of
their disposition no later than one business day after their
disposition. Monthly backups of these records shall be.
maintained in a secure container designed to prevent loss by
fire, theft, or other mishap.

(2)  All firearms acquired but not_ yet disposed of must be
accounted for through an electronic inventory check prepared
once each week and maintained in a secure location.

(3) For authorized dealers and franchisees, all ATF Form 4473
firearm transaction records shall be retained on the dealer’s
business premises in a secure contamer designed to prevent
loss by fire, theft, or other mishap.

(4) If an audit of a distributor’s or dealer’s inventory reveals any
firearms not accounted for, the distributoer or dealer shall be
subject to sanctions, including termmatlon as an authorized
distributor or dealer.]

[Jannuzzo to price/ grogose altematives. S&W also to ask :
intemally what would be reasonable, with particular focus on 7, 8, -

9, 10. 12] [Implement a security plan for securing firearms,
including firearms in shipment. The plan must satisfy at least the
following requirements:

(1)A11 perimeter doorways shall meet one of the following:

(a) A windowless steel security door equlpped with a dead|b
- and a doorknob lock; OPY
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(b)A windowed metal door that is equipped with a dead bolt and a
doorknob lock. If the window has an opening of five inches or
- more measured in any direction, the window shall be covered
with steel bars of at least one-half inch in diameter or metal
grating of at least nine gauge affixed to the exterior or interior
of the door; or |

(c) A'metal grate that is padlocked and affixed to the licensee’s
premises independent of the door and door ﬁame'

2)All wmdows shall be covered with steel bars or roll- down security
gates;

(3)Heating, ventilating, air-conditioning and service openings shall
be secured with steel bars, metal grating, or an alarm system;

(4) Any metal grates shall have spaces no larger than six inches wide
measured in any direction;

(5) All steel bars shall be no further than six.inches apart;

(6) At least a number 10-gauge expanded steel mesh will be installed
- from floor to ceiling in the walls of the store’s vault and the walls
of the store that adjoin other businesses;

(7YAll ﬁ\Iearms shall be secured with a hardened steel rod or cable of
at least one-eighth inch in diameter through the trigger guard of’
the firearm. The steel rod or cable shall be secured with a |
hardened steel lock that has a shackle. The lock and shackle shall
be protected or shielded from the use of a bolt cutter and the rod or
cable shall be anchored in a manner that prevents the removal of
' the firearm from the premises. '

|COPY
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(8)Display cases shall be locked at all times except when removing a
single firearm to show a customer, and customers shall handle
firearms only under the direct supervision of an employee;

(9)A11 firearms shall be sécured other than during business hours, in
- alocked ﬁreproof safe or vault in the licensee’s business premises;
(10) Ammunition shall be stored separately from the firearms and "
out of reach of the customers;

~(11) The store shall be protected by a burglar alarm with central
' monitoring, a video system, motion and glass smash sensors,
"and a panic button; and

(12) A common carrier will be used to ship firearms only if the
common carrier warrants in writing that:

(a) it conducts criminal background checks on its delivery
personnel; and

(b)it reports all thefts or losses of firearms to ATF within 48 hours
of learning of the theft or loss.] :

g. [S&W will see if their sales people can propose alternative language]

[Exclude persons under 18 years of age not accompanied by a parent
-or guardian from portions of their premises where firearms or '

ammunition are stocked or sold. Exclusion may be accomplished by

means such as physically segregating that portion of the premises.]

h. Not sell ammunition magazines that are able to accept more than 10
rounds regardless of the date of manufacture, not sell any semi- -
automatic assault weapon as defined in 18 U.S.C. 921(a)(30)
regardless of the date of manufacture, provide safety locks and
warnings with firearms, as specified in Section I-above, and sell only

firearms that comport with the design criteria of thlS Agreelr];
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[Prov1deénanufacturers 1mporters> law enforcement and government L
- regulators conducting compliance inspections, for purposes of Svsf -JL/\’

determining compliance with conditions imposed as a result of this ‘?’M{ v~
Agreement, or for any other authorized purpose full access to any
documents related to the acquisition and disposition of firearms'

deemed necessary by one of those partres ] [Provision acceptable in
principle, S&W to review lan

j. . Participate in and comply with all monitoring of firearms distribution
by manufacturers, importers, ATF or law enforcement.

k. Maintain an electronic record of all trace requests initiated by ATF,

- and report those trace requests by make, model and serial number of LL\L\V\ﬁ"_
firearm, date of trace, and date of sale to the manufacturer of the '
firearm within 24 hours unless ATF, for investigative reasons, directs
the licensee not to do so. :

1. Agree to cooperate fully in the oversight mechanism established in
Section III of this Agreement, including providing access to all
necessary documents, and to be subject to the jurisdiction of the court
enforcing this Agreement.

m. [Require all employees to attend annual training provided developed

* by manufacturers and importers/and approved by the Oversight A{)()ﬂ“l’ "~
Comrnission) The traim'ng,‘whic shall be developed in consultation
with ATF, shall cover at a minimum: the law governing firearms
transfers by licensees and individuals; how to recognize straw
purchasers and other attempts to purchase firearms illegally; how to
recognize indicators that firearms may be diverted for later sale or
transfer to those not legally entitled to purchase them; how to respond
to those attempts; and the safe handlinig and storage of firearms. New
employees will receive training on the above topics, based on
materials developed for the annual training, before handling or selling

' ﬁrearms and shall attend annual training thereafter. Within 12

months of the date of execution of this Agreement and annuall
thereafter, the [manufacturer and importer parties to this Agrg @@PY
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will obtain from all authorized dealers and distributors certifications
that such training has been completed. with a list of the names of all

alned employees.] Iglowsmn agreed to in principle.]

n. [Requlre all employees to pass a comprehensive written exam, which
shall be prepared in consultation with ATF(and approved by the
Oversight Commission, on the material covered in the training before
being allowed to sell or handle firearms. Any employee who fails to
pass the exam shall be prohibited from selling or handling firearms
on behalf of the distributor or dealer. The annual certification
discussed in II.A.1.m, above, will include certification that all

employees have passed the exam.] [Provision agreed to in principle.]

0. Provide data on the volume of sales by make, model, and caliber or
gauge to ATF’s National Tracing Center ona quarterly basis.

p. Consent to up to three unannounced ATF comphance inspections
each year.

q. Not complete any transfer of a firearm prior to receiving notice from
~ the NICS that the transferee is not a proh1b1ted person under the Gun
Control Act |

r. Verify the validity of a licensee’s federal firearms license agamst an
ATF database before transferring a ﬁreann to that licensee.

s. Forgo any transfer of a firearm to a licensee if the dealer or distributor
knows the licensee to be under indictment for [violations of the Gun
Control Act or any violent felony or serious drug offense as defined
in 18 U.S.C. § 924(e)(2)]. |

t. Provide monthly reports to ATF of the make, model and serial
number of all used firearms that are taken into inventory.

u. Transfer firearms only:

COPY
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(1) [To individuals who have demonstrated that they can safely
handle and store firearms through completion of a certified
firearms safety training course or by having passed a certified
firearms safety examination. Mandatory topics to be covered in
the course and exam will include: safe handling and storage of
guns and the legal restrictions on transferring or selling guns.
Within.3 thonths of execution of this Agreement, a panel with

members selected by the [manufacturer and importer parties to this
Agreement] and ATF will determine what courses and

examinations qualify as certified firearms safety courses and
examinations. Within 12 Bhonths of execution of this Agreement,

this provision will take‘ full effect.

(2)After derhonstrating to the purchaser how to load, unload, and
safely store the firearm, and how to engage and dlsengage all
safety devices on the firearm.

(3) After providing the purchaser with a copy of the ATF Disposition
of Firearms Notice. | :

(4) After obtaining the purchaser’s signature on a form certifying that
the purchaser has received the instruction described in
subparagraph (2) and the notice described in subparagraph (3) and
maintaining that form in its files.

(5) After providing the purchaser with a written record of the make,
model, caliber or gauge, and serial number of each firearm
transferred to enable the purchaser to accurately describe the
firearm to law enforcement in the event that it is subsequently lost
or stolen.

2. [[Manufacturer and importer parties to the Agreement] shall incorporate
into any distribution or agency agreement with their authorized
distributors and authorized dealers, including franchisees, procedures for
- terminating distributors, dealers or franchisees that engage in cqmductm
violation of this Agreement. Dlstnbutors and dealers shall agre elﬂPY
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enforcement system as a condition of becoming authorized. [The
manufacturer and importer parties to this Agreement] shall require
annual certification by their authorized dealers and distributors that they
are in compliance with the requirements in IL.A.1(a-u) of this Agreement
and applicable provisions of B. and C., below. If the [manufacturer and
importer parties to this Agreement] learn of a violation of the Agreement
through their course of dealing with their authorized dealers and '
distributors, from ATF, state or local law enforcement, the Oversight

- Commission, another dealer or distributor, a customer or other credible
source, the [manufacturer or importer parties to this Agreement] will
take the following actions. The manufacturer(s) and/or importer(s) that
have authorized the dealer or distributor to sell its/their firearms will,
individually or collectively, notify the dealer or distributor within seven '
(7) business days of learning of such violation and inform the dealer or
distributor of the breach and request information regarding the breach.
The distributor or dealer will then have fifteen (15) days to provide the
manufacturer(s) and/or importer(s) with the requested information. If

- the manufacturer(s) and /or importer(s) determine that the dealer or
distributor is in violation of this section of the Agreement, this _
determination will void the distribution or agency agreement under ‘
which the distributor ot dealer receives products from the manufacturer
or importer. The manufacturer(s) and/or importer(s) will not honor any
further orders for the distributor or dealer until the manufacturer(s)
and/or importer(s) determine that the distributor or dealer is in
compliance with the Agreement.]

[ The manufacturer(s) and/or importer(s) shall inform the Oversight
Commission and ATF of its/their notifications and decisions and provide
- them with the information provided by the dealer or distributor. If the
Oversight Commission determines that suspension or termination of the
~ dealer or distributor is warranted, and the manufacturer(s) and/or
importer(s) did not take this action, the Oversight Commission shall
direct the manufacturer(s) and/or importer(s) to do so.] ‘

Ballg

B. Authorized distributors - additional provision.
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Authorized distributors must agree to sell the manufacturers’ or importers’
products only to other authorized distributors or authorized dealers or
directly to government purchasers

C. Authorized dealers - additional provisions.
In addition to the requirements in section II(A)(1), authorized dealers must:
1. Be a stocking gun store with a (fiimum of [$__ ]in firearms inventory.

There shall be an exception t6 this requirement in rural areas in which
there is no such gun storg/within a 100-mile radius. [S&W to propose

2. Not to sell any of the manufacturers’ or importers’ products to any
federal firearms licensee that is not an authorized distributor or
authorized dealer of that manufacturer or importer.

3. Not to engage in sales that the dealer knows or has reason to know are
being made to straw purchasers.

4. Agree to the followin rocedu're for multiple handgun sales. If a
urchaser wants to purchase more than one handgun. the purchaser ma
~ take from the dealer only one handgun on the day of sale. The dealer at o
that point will file a Multiple Sales Report with ATF. The purchaser ﬁsue
may take one additional handgun from the dealer each 14 days thereafter
until the sale is completed. This provision shall not apply to sales to

qualified private security companies licensed to do business within the

State where the transfer occurs for use by the company in its securi
operations.

5. [Have no incentive sales pj;?t(s that tie employee or sales.agent

- compensation, bonuses, -or benefits to the number of firearms sold.]

D. Manufacturers and importers.

Edch manufacturer or importer must: - | COPY
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1.

Provide quarterly reports of its own sales data and downstream sales
data, with the volume of sales by make, model, cahber and gauge, to

.ATF S Natlonal Tracing Center.

Not market any firearm in a way that would make the firearm
particularly appealing to juveniles or criminals, such as advertising a

firearm as “fingerprint resistant.”

[Refrain from selling any firearm that is disproportionately used in

crime. A firearm is used disproportionately in crime if the number of

crime gun traces for the firearm (as reported by ATF) divided by the Ble ¢
number of firearms of that make and model in circulation (based on the
manufacturer’s or importer’s sales records) is more than twice the

T

- average for all makes and models of firearms of which there are more

than | | in circulation. ]

Refrain from selling any modified or sporterized semi-automatic assault
weapeﬂ{‘eiﬁa—type that cannot be imported into the United States.
P [ . - . .

- [Consistent with their long-standing practice,] refrain from advertising in

the vicinity of schools, high crime zones or public housing.

Verify the validity of a license against an ATF database before
transferring a firearm to any licensee.

. Fofgo any transfer of a firearm to a licensee if the manufacturer or

- importer knows the licensee to be under indictment [violations of the

E. Corporate responsibility.

Gun Control Act or any violent felony or serious drug offense as defined
inl8 U S.C. § 924(e)(2)].

Implement a security pla.n for securing firearms, including firearms in

shipment. [S&W to provide information on current security procedures. |

COPY
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[If a disproportionate number of crime guns [exact number to be
determined; calculation based on the number of crime gun traces and the
“dealer’s or distributor’s sales volume] are traced to a dealer or distributor
within three years of the gun’s sale, the manufacturer(s) and/or importer(s)
that have authorized the dealer or distributor to sell guns will, individually
or collectively, notify the dealer or distributor of the disproportionate
number within seven (7) days and demand an explanation and proposal to
avoid a disproportionate number of traces in the future. The dealer or Glale -
distributor will have fifteen (15) days to provide the explanation and
proposal. If the manufacturer(s) and/or importer(s) determine that the
explanation and proposal are not satisfactory, the manufacturer(s) and/or
importer(s) will terminate supplies to the dealer or distributor. If the
manufacturer(s) and/or importer(s) determine that the explanation and
proposal are satisfactory, the manufacturer and/or importer will continue
supplies, but will closely monitor traces to the dealer or distributor in
question. If disproportionate traces continue, the manufacturer(s) and/or
importer(s) will terminate supplies to the dealer or distributor. ]

[The manufacturer(s) and/or importer(s) shall inform the Oversight W
Commission and ATF of its/their notifications and decisions a'ndfrovide

them with the information provided by the dealer or distributor. /If the

Oversight Commission determines that suspension or terminatioh of the g,
dealer or distributor is warranted, and the manufacturer(s) and/or Fos
importer(s) did not take this action, the Over513ht Commission shall dll‘CCt

the manufacturer(s) and/or importer(s) to do so
III.  Oversight
A .Oversigﬁt Commission.
1. Composition. [An Oversight Commission comprised of five members '

shall be formed. The Commission members shall be appomted as
follows: -

1

a. One member by the [manufacturer and 1mporter parties to th
Agreement]. . C
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b. Two members the.city and county parties to the Agreement.
c. One by the State parties to the Agreement.
- d. One selected by ATF.]

2. Authority. -- The Oversight Commission will be empowered to oversee
the implementation of this Agreement. Its authorities will include but
not be limited to the authority to (1) review the findings of the proofing

entity that will oversee the design and safety requirements of Part I of
this Agreement, (2) appoint the Technical Advisory Panel discussed in
Part [.A.1.d of this Agreement, (3) maintain records of firearms sold
pursuant to the Jaw enforcement exception, as set forth in Part 1.B of this
Agreément, (4) review the safety training materials and test set forth in
Parts I1.A.1.m-n of this Agreement, and (5) participate in the oversight of
the distribution and sales provisions established in Part II of this

Agreement, as set forth in Parts I.A.2 and IL.E.

The Oversight Commission shall have a staff of | |, which will be
entitled to inspect participating manufacturers and their authorized -

- dealers and distributors to ensure compliance with the Agreement. The
costs of the Commission shall be funded by the [manufacturer and’
importer parties to the Agreement]. Each manufacturer and importer
party to this Agreement will pay no more than [cap based on average
United States sales revenues in three most recent years] annually. .

B. Role of ATF. -- [ATF will continue to issue, regulate and inspect federal
firearms licensees, collect multiple sales forms, conduct firearms traces,
investigate firearms traffickers and straw purchasers, enforce the Gun
Control Act and the National Firearms Act and fulfill its other statutory
responsibilities. To the extent consistent with law and the effective
accomplishment of its law enforcement responsibilities, ATF will work with

the [manufacturer and importer parties to the Agreement] and the Oyersight
Commiission to assist them in meeting their obligations under the :
Agreement. In particular, to the extent that ATF uncovers violationp GtQPY
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following provisions in its inspections or other contacts with federal
firearms licensees, it will inform the Oversight Commission: II(A)(1)(a),
(b), (e), (h), (0), G); (K), (0), @), (@), (1), (s) and (t), (C)(3) and (D)(1) and
(6). Nothing in this paragraph shall diminish the obligation of the
[manufacturer and importer parties to this Agreement] to make reasonable
efforts to identify noncompliance and respond to notlﬁcatlons of violations
from parties other than ATF.]

C. Manufacturer and importer cooperation.

1. Each manufacturer shall designate an executive level manager to serve,v
as a compliance officer and shall provide the compliance officer with
sufficient resources and staff to ﬁJlﬁll the officer’s responsibilities under
this agreement.

2. The compliance officer éhall be responsible for

a. Ensuring that the [manufacturer or importer] fulfills its obligations
under this agreement;

b. Training the [manufacturer’s or importer’s] officers and empldyees 4
on the obligations imposed by this agreement;

c. Serving as the liaison to the Oversight Commission; and

d. [Other responsibilities to be determiﬁed.] |

3. Each manufacturer shall commit to full cooperatioh in the
implementation and enforcement of this Agreement.

. IV.  Cooperation with Law Enforcement. |

|copPy
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A [The manufacturer and importer parties to this Agreement] reaffirm their

commitment to cooperate fully with law enforcement and regulators to
eliminate illegal firearms sales and possession. o

. [Within six (6) months of the effective date of this Agreement,
manufacturers and importers shall fire each firearm before sale and retain
three fired casings @nd bullets) matching the casings @nd bullets)with the
firearm’s serial number. Of these, one set along with the weapon’s serial
number shall be entered into the National Integrated Ballistics Identification
Network system.] ' '

_ Manufacturers and importers shall participate in ATFE’s Ac_ceés 2000

program to facilitate electronic linkage to their inventory system to allow
for rapid responses to ATE’S firearms trace requests.

- s omwith Htigation:

1 £ i 1. - a1l " —— 1 1ot
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such-proccc&mgﬂ

V1. Legislation.

[The parties to this Agreement will work togethér to support pending and
pro'posedlegislative efforts to reduce gun violence. ]

VIL. - Education trust fund.

- [Manufacturers and importers shall establish a § trust fund to
implement a public service campaign to inform the public about the riskof $7
firearms in the home, proper home storage, and the need to dispose of |
firearms responsibly through destruction or transfer through a FFL, as well
as the need to reduce gun violence. The trust fund will also be available to

fund a national firearms death and injury reporting system.] [SW t0 :
provide number.] | | COPY
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VIII. Most favored government entity.

'If the [manufacturer and importer parties to this- Agreement] enter into an
agreement with any other entity wherein they commit to institute design or
distribution reforms that are more expansive than any of the above-
enumerated items, such reforms will become a part of this Agreement as
well.

IX. Enforcement.

The Agreement will be entered and is enforceable as a Court order and as a
contract. '

X.  Definitions.

[copy
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AGREEMENT
Preamble

' [Manufacturer and importer parties to the Agreement] and [state, city and public |
housing authority parties to the Agreement] enter into this Agreement to reduce the
criminal misuse of firearms, combat the illegal acquisition, possession-and

. trafficking of firearms, reduce the incidence of firearms accidents, and educate the

public on the safe handling and storage of firearms. Furthermore, [manufacturer and

importer parties to the Agreement] enter into this Agreement as a continuation of
their efforts to make their firearms as safe as practicable for their customers and the
public. Accordingly, in consideration of the commitments set forth below:

1. The [state, city and public housing authority parties to the Agreement]
dismiss the [manufacturer and importer parties to the Agreement] with
prejudice from the lawsuit entitled ; OT

2. The [state, city and public housing authority parties to the Agreement] agree
to refrain from filing suit against the [manufacturer and lmporcer pames to the
Agreement] on any cause of action ansmg from L T

The parties agree that this Agreement constitutes the full and complete settlement of
~any and all claims that were raised or could have been raised in the subject

litigation. The parties agree further that this Agreement does not constitute an -
admission of any violation of law, rule or regulatlon by the [manufacturer and

- importer parties to the Agreement], or any of [its/their] employees. Nothing in this
Agreement shall be construed to be an admission of liability. The adoption of
standards for firearms design and distribution in this Agreement shall not be
construed as an admission by the [manufacturer and importer parties to the
Agreement] that practices they engaged in prior to the execution of this Agreement
were negligent,

"I Safety and design.

DETERMINED TO BE
Page 1of 21. ADMINISTRATIVE MA
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A. Each firearm design sold by. each manufacturer or importer shall be tested by
- [an agreed upon proofing entity] against the following standards. Existing
designs shall meet these standards within 60 days of execution of this
Agreement unless a longer period is specified in the standard. New designs -
shall not be manufactured and sold after the execution of this Agreement '
unless they conform to these standards. : :

1. Standards apvplicable to all handguns:

a. Second "hidden" serial number. The gun must have both a visible
serial number on the exterior of the frame or receiver, as well as a
second serial number hidden on the interior of frame or receiver (e.g.,
under the grips) or visible only with the aid of an optical instrument.

b. External locking device. As an interim measure, until the
implementation of I.A.1.d, within 60 days of execution of the
Agreement, each firearm shall be supplied with an external locking
device that effectively prevents the operation of the firearm when
locked. .

~

c. [Internal locking device. Within 24 months of execution c\)}""tﬁe\~“
Agreement, each firearm shall have a built-in, on-board locking system,
/ by which the firearm can only be operated with a key or combination
or other mechanism unique to that gun.]

.. Authorized user technology. ithi months of execution of the
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Privileged &

e. Child safety. Within 12 months of execution of the Agreement, each

ﬁrearm shall be designed so that 1t cannot be readﬂy operated by a

de51gmng the firing mechanism so that an average five year old’s hands
would be too small to operate the gun; or requiring multiple, sequenced
actions in order to ﬁre the gun. : '

£ . [Minimum barrel length. Each firearm [de51g11] must have a barrel gﬁ\)
length of at least 3".] —

. Performance test: Each firearm [design] will be test-fired with "proof
- cartridges" (cartridges loaded to generate excess pressure as set forth

in accepted specifications for proof cartridges) to ensure the integrity
of the material. At least one cartridge shall be fired from each
chamber. :

> lowi stoppmg every 100 rounds to
tlghten any loose screws and to clean the gun (if required by the
cleaning schedule recommended in the manual), and as needed to refill
the empty. magazine or cylinder to capacity before continuing. For any
gun that loads other than with a detachable magazine, the tester shall
pause every 50 rounds for ten minutes. The tester shall use the
ammunition recommended in the user’s manual, or if none is
recommended, any standard ammunition of the correct caliber in new

condition. A gun shall pass this test if it fires the first 20 roungs -
without a malfunction and the full 600 rounds with no more th OPY
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malfunctions and without any crack or breakage of an operating part of
the gun that increases the danger of injury. Malfunctions caused by
failure to clean and lubricate, or by defectlve ammunition, shall not be
counted.

—_— h. Frame construction. [To be discussed ]
el To 1S

j. [Drop test. Pass the more rigorous of: (a) the'SAAMI Standard drop
test in effect on the date the firearm is sold; or (b) the following test:
The gun shall be test-loaded, set such that it is ready to fire and
dropped onto a steel plate or equivalent material of similar hardness
from a height of one meter from each of the following positions: (1)
normal firing position; (2) upside down; (3) on the grip; (4) on the
muzzle; (5) on either side; and (6) on the exposed hammer or striker
(or, if no exposed hammer or striker, on the rearmost part of the gun).
If the gun is so designed so that its hammer or striker may be set in

" other positions, it shall be tested with the hammer or stnker n €ach
such posmon (but otherw1se ready to ﬁre)\k\

2. Additional standards for pistols:

a. [Safety dev1ce The DlStOl must have a positive manually operated

b. [Minimum length and height standards. The pistol's combined
S ——=  length and height must not be less than 10" with the height bemg at
least 4" and the length bemg at least.]

¢c. Magazine disconnector. Within 12 months of execution of the
Agreement, each pistol shall have a magazine disconnector.

COPY
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- d. Chamber load indicator. Within 12 months of the execution of the I :

~ Agreement, each pistol shall have a chamber load indicator painted in a
. ?promment contrastmg color and mclude an appropriate legend on the

e. [Large capacity magazines. Within 18 months of the execution of the‘
K - Agreement, each pistol shall not be able to accept magazines
——=> manufactured prior to September 14, 1994, with a greater than 10
round capacity, and shall not be capable of bemg easily modified to
accept such magazmes ] B

f Additional safety fe’atures. Each pistol must have g ateastone-of

A RWal
\l)UllP balCL_)’, auu

Fda Y

—(2¥Firing pin block or lock.

~

3. Addltlonal standard for revolvers. Each revolver design mustpass a

safety test. Each design must have a safety feature which automatically
- (for a double action revolver) or by manual operation (for a single action

revolver) causes the hammer to retract to a point where the firing pin does
not rest upon the primer of the cartridge. The safety device must
withstand the impact of a weight equal to the weight of the revolver

* . dropping from a distance of 1 meter in a line parallel to the banel upon the
rear of the hammer spur, a total of 5 times.

4. Standards for all long guns. [To be discussed. ]

B. Law enforcement and military exception. An exception to a requirement
of paragraph A may be granted for firearms manufactured or imported for sale
to a law enforcement agency or the military if the law enforcement agerey-er—
military organization certifies to the manufacturer or importer that the C OPY
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exception is necessary for official purposes. [Where a law enforcement
agency authorizes or requires its.officers to purchase firearms individually for
official use, an appropriate certification from the agency will be permitted to
apply to sales to.a number of individual officers.] The manufacturer or
importer shall maintain the certification in its records and provide a copy to
the Oversight Commission. - Firearms sold to law enforcement or the military
pursuant to this exception, which do not comply with the design standards of
this Agreement, will be accompanied by a statement:

C. Warnings about safe storage and handling. Wlthm 6 months of execution
of this Agreement, [manufacturer and importer parties to this Agreem‘er}t]
shall include in the packaging of each firearm sold a warning on risk of
firearms in the home and proper home storage. At a minimum, these
warnings shall state in 14 point type, bold face:
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- “WARNING: Every year over a thousand children and teenagers
kill themselves with a gun in the United States. Thousands more
young people are injured in unintentional shootings. Over 200,000
guns like this are stolen each year, and many are then used in
subsequent crimes. To prevent these tragedies, it is imperative
that you keep your gun unloaded, uncocked, securely locked, with
ammunition in a separate location. In addition, take any other
reasonable steps to limit the possibility of theft, accident, or -
suicide. Failure to properly secure and store a firearm, in addition
to possibly causing death or injury, may result in criminal
prosecution and imprisonment.”]

D. [Illegal firearms. Manufacturers and importers shall not sell firearms that
can be readily converted to an illegal firearm, that is, a weapon designed in a

P,v_,l_:[ . manner so that with few additional parts and/or minima] modifications an

- owner can convert the firearm to an illegal fully automatic weapop;] nor shall

jprafde programs. [Manufacturer and importer pa11:1es to this Agreement]
shall offer their customers the opportunity to retrofit existing firearms with

“improved safety devices as they become available and to the gxtent ,
technically feasible. These upgrade programs shall be offe?eé}-aﬂzosl and
extensively advertised in several major gun magazines and at retail stores. ]

II. Sales and distribﬁtidn.

[In addition to complying with specific terms, manufacturers and importers will

410

agree for themselves and as part of any distribution or agency agreement thyt-treys
and their authorized distributors and authonized dealers, including franchise ClﬂPY

A4
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commit to a standard of conduct to make every effort to eliminate sales of firearms
that might lead to illegal firearm possession and/or misuse by criminals, '
unauthorized juveniles, and other prohibited persons (“suspect firearms sales”).
Suspect firearm sales include sales made to straw purchasers, multiple sales of -

handguns without reasonable explanation (excluding sales to FFLs), and sales made
to any purchaser without a completed background check.] '

~ A. Authorized distributors and dealers.

1. Manufacturers and importers may sell only to authorized distributors. and
authorized dealers. In order to qualify to become an authorized distributor
or authorized dealer, the distributor or dealer must agree in writing to:

a. Possess a valid and current federal firearms license, and all other

licenses and permits required by local, state or federal law, and certify
Ki on an annual basis, under penalty of perjury, compliance with all local,
' state and federal firearms laws. '

b. Execute in the presence of the purchaser the following elements of all
firearms transactions at the premises listed on its federal firearms
license: completion of the forms and related requirements under the
Brady Act and the Gun Control Act and physical transfer of the
firearm.

c. Carry insurance coverage in amounts appropriate to 1ts level of sales,

-7
gm}mgﬂﬂ - but at a minimum no less than [$1 milli e,
L
d. ‘Make no sales at gun shows\unless all saleszat the gun show are
conducted only upon completion of a background check]é—\
e. [Mamtam an mventory tracking plan that includes at a minimum the
"S___H_:’_ - following elements:

COPY
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(1)  Electronic recording of the make, model, caliber or gauge, and
serial number of all firearms that are acquired no later than one
business day after their acquisition and electronic recording of

“their disposition no later than one business day after their
disposition. Monthly backups of these records shall be
maintained in a secure container designed to prevent loss by fire,
theft, or other mishap. '

(2)  All firearms acquired but not yet disposed of must be accounted
' for through an electronic inventory check prepared once each
week and maintained 1n a secure location.

(3)  For authorized dealers and franchisees, all ATF Form 4473
firearm transaction records shall be retained on the dealer’s
business premises in a secure container designed to prevent loss

. by fire, theft, or other mishap.

(4) If an audit of a distributor’s or dealer’s inventory reveals any
firearms not accounted for, the distributor or dealer shall be
subject to sanctions, including termination as an authorized

~~

distributor or dealer.] _ ~e

AT ¢ alternat Implement a security
- plan for secunng firearms, mcludmg firearms in shipment. The pla.n
must satisfy at least the followmg requirements:

(1) All perimeter doorways shall 'meet one of the following:

(a) A windowless steel secunty door equipped with a dead bolt and -
‘a doorknob lock; :

' (b)‘A windowed metal door that is equipped with a dead bolt and a
doorknob lock. If the window has an opening of five inches or

more measured in any direction, the window shall be coyezed

with 'steel bars of at least one-half inch in diameter or m tC OPY
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| grating of at least nine gauge affixed to the exterior or interior of
the door; or

(c)A metal grate that is padl'ocked and affixed to the licensee’s
premises independent of the door and door frame; '

(2) All windows shall be covered with steel bars or roll-down security
gates; C

(3) Heating, ventilating, air-conditioning and service openings shall be
secured with steel bars, metal grating, or an alarm system;

(4) Any métal_ grates shall have spaces no larger than six inches wide
measured in any direction;

(5) All steel bars shall be no further than six inches apart;

(6) At least a number IO-gauge expanded steel mesh will be installed
from floor to ceiling in the walls of the store’s vault and the walls of
the store that adjoin other businesses; s

~.
~e
~..

(7) All firearms shall be secured with a hardened steel rod or cable of at

least one-eighth inch in diameter through the trigger guard of the
firearm. The steel rod or cable shall be secured with a hardened -
steel lock that has a shackle. The lock and shackle shall be
protected or shielded from the use of a bolt cutter and the rod or
cable shall be anchored in a manner that prevents the removal of the
firearm from the premises. :

= (8) Display cases shall be locked at all times exc'ept when removing a
' single firearm to showa customer, and customers-shall handle
firearms only under the direct supervision of an employee;

—=" (9) All firearms shall be secured, other than during business ho
locked fireproof safe or vault in the licensee’s business pregry
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~——==(10) Ammunition shall be stored separately from the firearms and out
of reach of the customers;

(11) The store shall be prdtected by a burglar alarm with central
monitoring, a video system, motion and glass smash sensors, and
a panic button,; and

(12) A common carrier will be used to sh1p firearms only if the
common carrier warrants in writing that:

(a)it conducts criminal background checks on its dehvery
personnel, and

(b) it reports all thefts or losses of firearms to ATF within }48 hours
of learning of the theft or loss.]

Exclude persons under 18 years of : age not accompamed by a paIent or.
guardian from portions of their premises where firearms or. ammunition
are stocked or sold. Exclusion may be accomplished by means' such as
phys1cally segregating that portlon of the premises.

[Not sell ammunition magazines that are able to accept more than 10
rounds regardless of the date of manufacture, not sell any semi-

— automatic assault weapon as defined in 18 U.S.C. 921(a)(30)
regardless of the date of manufacture, provide safety locks and
warnings with firearms, as specified in Section I above, and sell only
firearms that comport with the design criteria of this Agreement.]

1. [Provide manufacturers, importers, law enforcement. and government

A 2

COPY
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documents related to the acquisi'ti.o.n and dispositibn of firearms
deemed necessary by one of those parties. ]

]. Paxticipate in and comply with all monitoring of firearms distribution |
by manufacturers, importers, ATF or law enforcement J~ =~ o

' kwmtam an electronic record of all trace requests initiated by ATF,

- and report those trace requests by make, model and serial number of -
firearm, date of trace, and date of sale to the manufacturer of the
firearm within 24 hours unless ATF, for investigative reasons, directs
the licensee not to do so.“g .

l.\‘i\Agree to cooperate fully in the oversight mechanism established in
Section III of this Agreement, including providing access to all
necessary documents, and to be subject to the jurisdiction of the court
« enforcing this Agreemenf&\ '

m. [Require all employees to attend annual trainingprovided by |
manufacturers and importers on an annual basis. The training, [which
shall be developed in consultation with ATF,] shall cover at a

e~

- individuals; how to recognize straw purchasers and other attempts to

™ / * purchase firearms illegally; how to recognize indicators that firearms o
Lo ' "may be diverted for later sale or transfer to those not legally entitled to o
b~ purchase them; how to respond to those attempts; and the safe handling B

M& and storage of firearms. New employees will receive training on the |
WT" fror _ above topics directly from the dealer or distributor, based on materials

developed for the annual training, before handling or selling firearms
and shall attend annual training thereafter.] ‘

n. [Require all employees to pass a comprehensive written exam, which
shall be prepared in consultation with ATF, on the material covered in
the training before being allowed to sell or handle firearms. Any
employee who fails to pass the exam shall be prohibited from getng-or
handling firearms on behalf of the distributor or dealer.] COPY
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. ‘:.\ﬂDrOVide data on the volume of sales by make, model, and caliber or
gauge to ATF’s National Tracing Center on a quarterly basis.b\

;.\LConsent to up to three unannounced ATF compliance inspections each
yearfy~ '

&Not complete any transfer of a firearm prior to receiving notice from
the NICS that the transferee is not a prohibited person under the Gun

Control Act. s

\'\[Venfy the validity of a licensee’s federal firearms license against an
ATF database before transferring a firearm to that licensee. ]

s. [Forgo any transfer of a firearm to a licensee if the.dealer or distributor
— —  knows the licensee to be under indictment for ]

?i[,Provide monthly reports to ATF of the make, model and serial number
of all used firearms that are taken into inventory:

~

u. [Transfer firearms only: - R

(1) To individuals who have demonstrated tha an safely handle
and store firearms through completion of a certlﬁed rearms safety
training course or by having passed a certified firearms safety
examination. Mandatory topics to be covered in the course and
exam will include: safe handling and storage of guns and the legal
restrictions on transfemng or selling guns. [Need to define
“certified”.]

(2) After demonstrating to the purchaser how to load, unload, and
safely store the firearm, and how to engage and dlsengage all safety
devices on the firearm. :

COPY
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| (3)After providing the purchaser with a copy of the ATF DlSpOSlthIl of
Firearms Notice.]

(5) [After providing the purchaser with a written record of the make,
model, caliber or gauge, and serial number of each firearm
transferred to enable the purchaser to accurately describe the
firearm to law enforcement in the event that it is subsequently lost
or stolen.] ' '

2. [The manufacturers and importers that are parties to the Agreement

. The manufacturer(s) and/or 1mporter(s) that have
~authorized the dealer or distributor to sell its/their firearms will,
individually or collectively, notify-the dealer or distributor within seven (7)
business days of learning of such violation and inform the dealer or
distributor of the breach and request information regarding the br.

The distributor or dealer will then have ﬁfteen (15) days to provi eOPY
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manufacturer(s) and/or importer(s) with the requested information. If the
manufacturer(s) and /or importer(s) determine that the dealer or distributor
is in violation of this section of the Agreement, this determination will void
the distribution or agency agreement under which the distributor or dealer
receives products from the manufacturer or importer.. The manufacturer(s)
and/or importer(s) will not honor any further orders for the distributor or
dealer until the manufacturer(s) and/or importer(s) determine that the
_ distributor or dealer is in compliance with the Agreement. '

The manufacturer(s) and/or importer(s) shall inform the Oversight
Commission and ATF of its/their notifications and decisions and provide
them with the information provided by the dealer or distributor. If the
Oversight Commission determines that suspension or termination of the
dealer or distributor is warranted, and the manufacturer(s) and/or
importer(s) did not take this action, the Oversight Commission shall direct
the manufacturer(s) and/or importer(s) to do so.

B. Authorized distributors - addiﬁonal p'rovisidln.
Authorized distributors must agree to sell the manufacturers™ or importers’
products only to other authorized distributors or authorized dealers ordirectly
to government purchasers. :

C. Authorized dealers -- additional provisions.
In addition to the requirements in section II(A)(1), authorized dealers must:

{y\) 1. Be a stocking gun store with a minimum of [$__ ] in firearms inventory.
—~———>  There shall be an exception to this requirement in rural areas in which

there is no such gun store within a 100-mile radius.

2. Not to sell any of the manufacturers’ or importers’ products to any federal
firearms licensee that is not an authorized distributor or authorized dealer

of that manufacturer or importer. ‘
COPY
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- 3. Not to engage in sales that the dealer knows or has reason to know aré
being made to straw purchasers. ‘

| LA £, L 4. [Notto sell to any person who has purchased a firearm within the previous
- 30-day period. (To be discussed.)] : '

————> 5 [Have no incentive sales programs that tie employee or sales agen
bl mpensation, bonuses, or benefits to the number of firearms sold.]

D. Manufacturers and importers.
Each manufacturer or importef must:

1. Provide quarterly reports of its own sales data and downstream sales data,
with the volume of sales by make, model, caliber and gauge, to ATF’s
¢ National Tracing Center. ' :

2. Not market any firearm in a way that would make the firearm particularly
appealing to juveniles or criminals, such as advertising a firearm as
“fingerprint resistant.” . -

~

~
Sl

4\\\1

3. [Refrain from selling any firearm that is disproportionately used in crime.
A firearm is used disproportionately in crime if the number of crime gun
\"}-’M traces for the firearm (as reported by ATF) divided by the number of
———> firearms of that make and model in circulation (based on the
manufacturer’s or importer’s sales records) is more than twice the average
for all makes and models of firearms of which there are more than [ ] in
circulation. ’

- 4. Refrain from vsell,ing any modified or sporterized semi-automatic assault
weapon of a type that cannot be imported into the United States.

\I 5. [Consistent with their long-standing practice,] refrai_n frorhadvertising n

the vicinity of schools, high crime zones or public housing.
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6. Venfy the Vahdlty of a license agamst an ATF database before transferring
~ afirearm to any licensee.

7. Forgo any transfer of a firearm to a licensee 1if the manufacturer or
~ importer knows the licensee to be under indictment [for ]

8. Implemengd security plan for yecuring firearms, inciuding firearms 1n

shipment.

. Corporate responsibility.

_ [If a disproportionate number of crime guns [exact number to be determined;

calculation based on the number of crime gun traces and the dealer’s or
distributor’s sales volume] are traced to a dealer or distributor within three
years of the gun’s sale, the manufacturer(s) and/or importer(s) that have
authorized the dealer or distributor to sell guns will, individually or
collectively, notify the dealer or distributor of the disproportionate number
within seven (7) days and demand an explanation and proposal to avoid a
disproportionate number of traces in the future. The dealer or distributor will
have fifteen (15) days to provide the explanation and proposal If the
manufacturer(s) and/or importer(s) determine that the explanation and-~
proposal are not satisfactory, the manufacturer(s) and/or importer(s) w1]l
terminate supplies to the dealer or distnbutor. If the manufacturer(s) and/or
importer(s) determine that the explanation and proposal are satisfactory, the
manufacturer and/or importer will continue supplies, but will closely monitor
traces to the dealer or distributor in question. If disproportionate traces
continue, the manufacturer(s) and/or importer(s) will terminate supplies to the
dealer or distributor.

The manufacturer(s) and/or importer(s). shall inform the Oversight
Commission and ATF of its/their notifications and decisions and provide them
with the information provided by the dealer or distributor. If the Oversight
Commission determines that suspension or termination of the dealer or
distributor is warranted, and the manufacturer(s) and/or importer(s) d
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take this action, the Oversight Commission shall direct the manufacturer(s)
and/or importer(s) to do so.] "

II.

. Role of ATF. -- [ATF will continue to issue, regulate and inspect federal

Oversight
. Oversight Commission.

1. Composition. [An Oversight Commission comprised of five members
shall be formed. The Commission members shall bg appointed as follows:

a. One member by the [manufacturer and importer parties to the
Agreement]. '

b. Two members the city and county parties to the Agreement.
c. One by the State parties to the Agreement.
d. One by ATF]

2. Authority. -- To be determined. R

\\~\
o~

firearms licensees, collect multiple sales forms, conduct firearms traces,
investigate firearms traffickers and straw purchasers, enforce the Gun Control
Act and the National Firearms Act and fulfill its other statutory

~ responsibilities. To the extent consistent with law and the effective

accomplishment of its law enforcement responsibilities, ATF will work with
the [manufacturer and importer parties to the Agreement] and the Oversight
1SSi ist them 1 ing their obligati der the Agreement.
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C. Manufacturer and importer cooperation.

1. Each manufacturer hall d

3. Each manufacturer shall commit to full cooperat1on in the mplementatlon
and enforcement of this Agreernent :

= D. Dispute Resolution. [Arbitration or mediation of certain disputes].
Iv. Cooperzitio'n with Law Enforcement.

A>[\’I_“ he manufacturer and importer parties to this Agreemeri}\ reafﬁrrn their
commitment to cooperate fully with law enforcement and regulators to
eliminate illegal firearms sales and possession.

B. Within six (6) months of the effective date of this Agreement, manuf; CTTETS
and importers shall fire each firearm before sale and retain three fireq @@PY
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and bullets, matching the casings and bullets with the firearm’s serial number.

- Of these, one set along with the weapon’s serial number shall be entered into
theNational Integrated Ballistics Identification Network system.

C. Manufacturers and importers shall participate in ATF’s Access 2000 program

to facilitate electronic linkage to their inventory system to allow for rapid
responses to ATF’s firearms trace requests.

V. Cooperation with litigation.

Manufacturers and importers shall agree to cooperate in pending and future

lawsuits brought by cities, counties, or states, including but not limited to by
prov1dmg without objection documents requested and testimony relevant to such
proceedmgs

VL

Legislation.

The parties to this Agreement will work together to support pending and
proposed legislative efforts to reduce gun violence. - .

VIL

VIIL

-~

-~ ~.
S,

‘Education trust fund. ' r RS

Manufacturers and importers shall establish a $ trust fund to in_lplement
a public service campaign to inform the public about the risk of firearms in
the home, proper home storage, and the need to dispose of firearms

- responsibly through destruction or transfer through a FFL, as well as the need

to reduce gun violence. The trust fund will also be available to fund a

national ﬁrearms death and injury reporting system.

‘Most favored government entity.

If the [manufacturer and importer parties to this Agreement] enter into an

- agreement with any other entity wherein they commit to institute design or

distribution reforms that are more expansive than any of the above-

enumerated items, such reforms will become a part of this Agreemen @@PY
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IX. Enforcement.

The Agreement will be entered and is enforceable as a Court order and as a
contract. :

X.  Definitions.

COPY
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Dear Elliott:

I was disappointed in your letter of March 6™, and in your subsequent tirades. Your letter was
filled with mischaracterizations, and appeared to be written more for public consumption than for
its professed purpose of clearing the air. :

I, for one, am genuinely interested in clearing the air, and repeat my offer to have representatives
of the administration meet with you to discuss where the current talks stand. But I fear that we
will not get far if you continue your repeated threats to “blow up” the progress our side has -
already made. We can accomplish so much more if we put our goal of saving lives first.
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Mr. Eliot Spitzer
Atomey General
State of New York
The Capital .
Albany, NY 12224

Re: Letter of March 6, 2000

Dear Eliot;

In your recent letter, you expressed your trust that we will be able to move
forward together in  true partnership toward our common goal of seeking fundamental
changes in the way firearins are manufactured and distributed. I agree with you
wholeheartedly, and I hope that this letter will continue to clear the air. We both seek to
make the gun industry take a responsible role in stopping the awfu] toll of gun violence
by incorporating reasonable safety devices in the guns they manufacture and by
implementing distribution and advertising practices that will keep guns out of the hands
of criminals and children. ' .

Your understanding of the current state of negotiations with the gun industry,
however, seems to be guided by a misimpression about our role and the history of our
involvement, which I am glad to be able to correct. To begin with, prior to our :
involvement, the negotiations you had been conducting with manufacturers had reached a
clear stalemate. Your negotiations had dragged on for nine months and the cities and
counties involved in the litigation were expressing deep frustration at the lack of progress.
You had received no counter-offer from the industry, and the prospects for receiving one
were diminishing rapidly. Moreover, the city and county litigants, with whom we were in
contact through our ordinary business, felt that their interests were not being adequately -
represented and that you had effectively cut them out of the PIoCess.

It was at that point that several city and county litigants approached the
Administration, seeking our involvement to break the stalemate, recognizing, as you have
acknowledged, that we bring unique resources to this effort, We agreed to participate

paz2

because we felt that our presence at the table could significantly increase the prospecfsfor

a global settlement, and because it was becoming increasingly clear that, given the r ec OPY

the federal government in regulating firearms, any negotiated solution would require
involvement, ‘ ' '
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One of the key chaﬂenge§ is that our “side” of the table consists of over 31

separate litigants. We must be united. No one entity has the lead —real or

perceived. I must let you know as well that there is a feeling among the
manufacturers that much leaked to the press during the negotiations yan conducted
for which, righily or wrongly, they blame you.

Our presence immediately reinvigorated the negotiation prooeés and has led o
real progress. We have convened the only comprehensive strategy meeting for all city
and county litigants; we have lent our expertise and resources to assisting in this effort,

_ including convening a unique seminar by the Bureau of Alcohol, Tobacco, and Firearms

to provide insights for litigants about firearms and firearm regulation; and we have used
the bully pulpit of the federal government to ensure that the need for 2 negotzated
settlement remains a pressing public policy concern,

It is true, as you noted in your letier, that a handful of intransigent manufacturers
reacted to our presence in the negotiations by seeking to divide the litigants and by using
our involvement as an excuse to politicize the process, The stance of this small group of
manufacturers prior to our proposed meeting with the industry in January was calculated
to derail negotiations entirely, and we urged a united front in response. Everyone
involved on our side deeply appreciated your willingness to stand with us in resisting the
efforts of a few manufacturers, working in bad faith, to dictate negotiating terms and
conditions to litigants and potential litigants.

Our current discussions with the industry flow from an entirely different premise
and show real promise of bearing fruit. It is simply not true, moreover, that we are using
your settlement framework and negotiating drafis. Although we have our own view of
ideal settlement terms, we have sought to synthesize the array of input we have received
from a range of current and potential litigants, -

It is critical that as we move forward, we do so in a spirit of understanding. I hope
that you can move beyond your irresponsible threats to derail our current, productive
discussions by violating the clear need for confidentiality. I respect the sensitivity of this
process, and for that reason, I have no intention of releasing this letter 1o a wider
audience, and I would appreciate a similar sensitivity on your part.

We can accomplish so much more if we put our need for constant personal
involvement second and our goal of saving lives first. We have worked hard at every
stage to includé you in our discussions, and we have made the same effort with other
actual and potential litigants. Other participants in this process have reacted favorably to
our involvement and now that we are so close to making a real breekthrough it would be

pa3

unfortunate to find the process destroycd by anyone our side.

As I said at the outset, I hope that our partncrshlp can contmuc in pood faith, u@OPY

look forward to continuing our dialogue.
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Mr. Eliot Spitzer
Attorney General
State of the New York
The Capitol

Albany, NY 12224

Dear Eliot:

In your recent letter, you expressed your trust that we will be able to move forward together
in a true partnership toward our common goal of seeking fundamental changes in the way
firearms are manufactured and distributed. I continue to share that desire. We both seek to
make the gun industry take a responsible role in stopping the awful toll of gun violence by
incorporating reasonable safety devices in the guns they manufacture and by implementing
distribution and advertising practices that will keep guns out of the hands of criminals and

children.

Your understanding of the current state of negotiations with the gun industry, however,
seems to be guided by a misimpression about our role and the history of our involvement,
which I am glad to be able to correct. To begin with, prior to our involvement, the
negotiations you had been conducting with manufacturers had reached a clear stalemate.
Your negotiations had dragged on for nine months and the cities and counties involved in
the litigation were expressing deep frustration at the lack of progress. You had received no
counter-offer from the industry, and the prospects for receiving one were diminishing
rapidly. Moreover, the city and county litigants, with whom we were in contact through our
. ordinary business, felt that their interests were not being adequately represented and that you
had effectively cut them out of the process..

It was at that point that several city and county litigants approached the Administration,
seeking our involvement to break the stalemate, recognizing, as you have acknowledged,
that we bring unique resources to this effort. We agreed to participate because we felt that -
our presence at the table could significantly increase the prospects for a global settlement,
and because it was becoming increasingly clear that, given the role of the federal
government in regulating firearms, any negotiated solution would require our involvement.

Our presence immediately reinvigorated the negot1at1on process and has led to some
progress. We have convened the only comprehensive strategy meeting for all city and

country litigants; we have lent our expertise and resources to assisting in this effort,
including convening a unique seminar by the Bureau of Alcohol, Tobacco, and Firearn 1@ OP Y




provide insights for litigants about firearms and firearm regulation; and we have used the
bully pulpit of the federal government to keep up the pressure for a negotiated settlement.

A handful of intransigent manufacturers tried to use our involvement as an excuse to derail
negotiations and divide the litigants. Everyone involved on our side deeply appreciated
your willingness to join with us in a united front resisting the efforts of a few manufacturers,
working in bad faith, to dictate negotlatmg terms and conditions to litigants and potential
litigants.

In our side’s recent discussion with a few responsible manufacturers, we have sought to
synthesize the array of input we have received from a range of current and potential
litigants. We do not know whether these discussions will bear fruit.

It is critical that as we move forward, we do so in a spirit of understanding. I hope that you
can move beyond your unproductive threats to derail our side’s current progress. '

We can accomplish so much more if we put our goals of saving lives first. Other
participants in this process have reacted favorably to our involvement. Now that we are 50
close to making a real breakthrough, it would be unfortunate to find the process destroyed
by anyone on our side.

As T said at the outset, I hope that our partnership can continue in good faith, and I look
forward to continuing our dialogue.

Sincerely,

“Bruce N. Reed
Assistant to the President
for Domestic Policy
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Mr. Eliot Spitzer
Attorney General
State of New York
The Capital
Albany, NY 12224

Re; ietter of March 6, 2000

" Dear Eliot: o o ’ coirtive do S\S‘"- Had desire. _

In your recent letter, you expressed your trust that we will be able to move
forward together in a true partnership toward our common goal o seekmg fundamental
changes in the way firearms are manufactured and distributed. I

- whoieheartedty;and Lhepe-that-this-etter with continme-to-eleasthe-air, We both seek to
make the gun industry take a responsible role in stopping the awful toll of gun violence

- by incorporating reasonable safety devices in the guns they manufacture and by
implementing distribution and adverusmg practices that will. keep guns out of the hands
of criminals and children,

Your understa.ndmg of the current state of negotiations with the gun industry,
however, seems to be guided by a misimpression about our role and the history of our
involvement, which I am glad to be able to correct. To begin with, prior to our
involvement, the negotiations you had been conducting with manufacturers had reached a

~clear stalemate.. Your negotiations had dragged on for nine months and the cities and
counties involved in the litigation were expressing deep frustration at the lack of progress.
You had received no counter-offer from the industry, and the prospects for receiving one
were dnmmshmg rapidly. Moreover, the city and county litigants, with whom we were in
contact through our ordinary business, felt that their interests were not being adcquatcly
represented and that you had effectively cut them out of the pracess,

‘Tt was at that point that several city and county litigants approached the
Administration, seeking our invelvement to break the stalemate, recognizing, as you have
acknowledged, that we bring unique resourees to this effort, We agreed to participate
because we felt that our presence at the table could significantly increase the prospedis for
a global settlement, and because it was becoming increasingly clear that, given the 1d Ie OPY
the federal government in regulating firearms, any negatiated solution would require|o

- involvement.

- DETERMINED TO BE AN
ADMINISTRATIVE MARKING

INITlALS:_W‘_ DATE: 4|3




83/03 2004

=

13:34 HUD » 94565542 } ‘NO. 958 pa3
DRAFT : 2 PRIVILEGED AND CONF L,
NOT FOR CIRCULATION B ATTORNEY WORK PRODUCT
Sovwe,

Our presence immediately reinvigorated the negotiation process and has led to
sead progress, We have convened the only comprehensive strategy meeting for all city
and county litigants; we have lent our expertise and resources to assisting in this effort,
including convening a unique seminar by the Bureau of Alcohol, Tobacco, and Firearms
to provide insights for litigants about firearms and firearm regulation; and we have used
the bully pulpit of the federal government to e-peed for a negotiated
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As 1 said ar the outset, I hope that our partnership can continue in good faith, and I

look forwa.rd to continuing our dialogue.
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WORKING DRAFT - February 7, 2000
Summary of Terms

Preamble

[Manufacturer and importer parties to the agreement] and [state, city and public housing
authority parties to the agreement] enter into this agreement to reduce the criminal misuse of
firearms, combat the illegal purchase, possession and trafficking of firearms, reduce the
incidence of firearms accidents, and educate the public on the safe handling and storage of
firearms. Furthermore, [manufacturer and importer parties to the agreement] enter into this
agreement as a continuation their efforts to make their firearms as safe as practicable for their
customers and the public. Accordingly, in consideration of the commitments set forth below:

1. The [state, city and public'housing authority parties to the agreement] dismiss the
[manufacturer and importer parties to the agreement] with prejudice from the
lawsuit entitled ;or -

2. The [state, city and public‘housing authority parties to the agreement] agfée to
refrain from filing suit against the [manufacturer and importer parties to the
agreement] on any cause of action arising from - '

L Safety
A. Training

Manufacturers and importers should ensure that their products are sold only to persons who are
properly trained in the safe handling and storage of firearms. See O(A)(1)(u) below.

B. Design

1. Each firearm design sold by each manufacturer or importer shall be tested by an agreed
upon proofing organization against the following standards. The firearm design must:

a. Comply with design standards to be specified in the agreement, but which will
' include the standards established for imported weapons under 18 USC § 925 (with
possible revision of barrel length requirements), material standards based on the
strongest existing state law or regulation at the time of the agreement
(Massachusetts law at this point), and performance standards on accidental
discharge, repeat firing, or risk of explosion. (Within 12 months of execution of
the agreement.) {Industry may resist stringent standards here.}

b. Have a second serial number hidden inside the firearm or visible only with the aid
of an infrared detector or other optical instrument.” (Within 6 months o i
of the agreement.)

c. Have a locking device that effectively prevents the operation of the firehrm when
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1ocked (External: wnthm 6 months of execution of the agreement; internal:
within 12 months of executlon of the agreement. )

d. . Bedesigned so that it cannot be [readily] operated by a child under the age of 6.
(Wlthm 12 months of executlon of the agreement.)

e. Incorporate a magazine disconnect safety if the ﬁrearm 1sa p1stol (Within 12
months of execution of the agreement.)

£ Incorporate a chamber load mdlcator including an appropriate legend on the
firearm identifying the location of the indicator and how to read it. (Within 12
months of execution of the agreement.) .

g. Authorized user technology (Within 4 years of execution of the agreement).
(Industry resistant to requiring authonzed user technology on all guns ]

h. Not readily accept magazines manufactured prior to September 14, 1994, with a
greater than 10 round capacity, and not be easily modified to accept such
magazines. (Within 12 months of execution of the ‘agreement.) (To be
discussed.) [This could require the industry to redesign large numbers of
guns. Industry will push to narrow.] .

(Generally, industry is concerned that agreement to follow specified design standards could
be used to show that existing guns that do not conform to those standards are defective.
They would like language stating that failure to follow these standards is not a slgn of
negligence. Appropriate Janguage can probably be negotiated.) -

2. Anexceptionto a requlrement of paragraph 1 may be granted for firearms manufactured
or imported for sale to a law enforcement agency if the agency certifies that the exception
is necessary for law enforcement purposes. P} s

3. Manufacturers and importers shall include in the packaging of each firearm sold a
warning on risk of firearms in the home and proper home storage. (Within 6 months of
execution of the agreement.)

4. Manufacturers and importers shall not sell ﬁreaxms that can be converted to an illegal
firearm or firearms that are resistant to fingerprints

5. To the extent feasible, manufacturers and importers shall retrofit existing ﬁreanns with
improved safety devices as they become available. [Industry concerned about the
scope of the retroﬁtﬁng duty.] -

II. Sales and Distribution

In addition to complying with specivﬁc terms, manufacturers and importers will agJ 17
themselves and as part of any distribution or agency agreement that they, their frafjcl{ OPY
and their authorized distributors and dealers shall commit to a standard of conduct|to make




every effort to eliminate suspect sales.
A. Authorized Distributors and Retail Dealers

1. Manufacturers and importers may only sell to authorized distributors and authorized retail -
dealers. In order to qualify to become an authorized dlStﬂbUtOl’ or authorized retail
dealer, the distributor or dealer must:

a. Possess a valid and current federal firearms license, and all other licenses and permits
requ1red by local, state, or federal law, and certify on an annual basis, under penalty of
perjury, compliance with all local, state, and federal firearms laws.

b. Appear at the premises listed on those licenses and permits for purposes of completing
the forms and related requirements under the Brady Act and the Gun Control Act and
transferring the firearm.

- ¢. Carry an appropriate amount of insurance coverage in amounts at a minimum no less
than $1 million for each incident of damage, injury or death. [Possible industry
concern; they will gather facts.]

d. Make no sales at gun shows. [Possible industry resistance.]

e. Have no incentive sales programs that tie employee or sales agent compensatxon
bonuses, or benefits to the number of firearms sold [Ok if it applies only to retmlers,
not manufacturers or distributors.}

f. Maintain an inventory tracking plan which includes at minimum electronic recording
of firearms acquisition and sales data, security from data loss, and forwarding of data to
manufacturers or importers. The plan should include a complete inventory of all firearms
to be completed at least once each year, with any losses or thefts being reported to ATF.
g. Implement a security plan for securing firearms, including firearms in shipment. In
addition, authorized dealers will exclude persons under 18 years of age not accompanied
.by a parent or guardian from portions of the authorized retail dealer’s premises where
firearms or ammunition are stocked or sold. Exclusion may be accomplished by means
such as physically segregating that portion of the premises.

h. Not sell ammunition magazines able to accept more than 10 rounds, provide child
safety locks and warnings with firearms, and sell only firearms that comport with the
design criteria of this Agreement, federal import standards, and the assault weapons ban.
i. Provide manufacturers, importers, law enforcement, and government regulators full
access to any documents deemed necessary by one of those parties.

j. Participate in and comply with all monitoring of firearms distribution by
manufacturers, importers, ATF or law enforcement.

k. Maintain an electronic record of all trace requests initiated by ATF, and report those
traces to the manufacturer of the firearm within 24 hours unless ATF, for mvestlgatwe
reasons, directs the licensee not to do so.

1. Agree to cooperate fully in any mechanism established to enforce the terms of thxs
dgreement, including providing access to all necessary documents, and to be subject to
the jurisdiction of the court enforcing this Agreement.

m. Require all employees to attend trammg ‘provided by manufacturers and i

an anpual bss1s on | . | | _ C OPY




[n. Require all employees to pass a comprehensive written exam before being allowed to

- sell or handle firearms.]

o. Provide all sales data to ATF's National Tracing Center. ‘

“p. Consent to up to three unannounced ATF compliance inspections each year.
q. Not complete any transfer of a firearm prior to receiving notice from the NICS that
the transferee is not a prohibited person under the Gun Control Act. '
r. Verify the validity of a licensee’s federal firearms license against an ATF database
before transferring a firearm to that licensee. ‘

s. Forgo any transfer of a firearm to a licensee if the dealer or distributor knows the
licensee to be under indictment. . ‘
t. Provide monthly reports to ATF of the make, model and serial number of all used
firearms that are taken into inventory. - '
u. Transfer firearms only to individuals who have demonstrated that they can safely
handle and store firearms through completion of a certified firearms safety training course
or by having passed a certified firearms safety examination. [Possible industry concern;
must be fleshed out.) :

'Failure to-adhere to any one of the provisions set forth in 1(a-u) above may void the
distribution or agency agreement under which the distributor or retail dealer receives
products from the manufacturer or importer. ’

B. Authorized Distributors - additional provision

Authorized distributors must agree to sell the manufacturers’ or importers’ products only to
other authorized distributors or authorized retail dealers or directly to government

purchasers.

C. Authorized Retail Dealers - additional provisions

In addition to the requiremexits in section II(A)(1), authorized retail dealers must:

1.

Be a stocking gun store with a minimum total inventory level. There would be an
exception for federal firearms licensees in certain rural areas that are underserved by
stocking gun stores.

Not to sell any of the manufacturers’ or importers’ product to any federal firearms
licensee that is not an authorized distributor or authorized dealer of that manufacturer or

- Importer.

Not to engage in sales that the retailer knows or has reason to know are being made to
straw purchasers. '

Not to sell to any person who has purchased a firearm within the previous 30-day period.

(To be discussed.) [Industry may propose less-restrictive limit on multiple gatess
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D. Manufacturers and Importers
Each manufacturer or importer must:

1. Provide quarterly réports of its own sales data and all downstream sales data to ATF's
National Tracing Center. ‘

2. - Not market any firearm in a way that would make the firearm particularly appealing to
juveniles or criminals, such as advertising a firearm as “fingerprint resistant.”

@ Refrain from selling any firearm that is disproportionately used in crime (a measure of
disproportionate use to be determined by the parties). [Possible industry
resistance/concern about coming up with a measure.]

4. Refrain from selling any modified semi-automatic assault weapon of a type that cannot be
imported into the United States.

5. Refrain from advertising in the vicinity of schools, high crime zones or public housing.

6. Verify the validity of a license against an ATF database before transferring a firearm to
any licensee. : ‘

7. Forgo any transfer of a firearm to a licensee if the manufacturer or importer knows the
licensee to be under indictment. :

8 | Implement a security plan for securing firearms, including firearms in shipment.

‘@Enforc}m{nt szom\bo_%@m}

If a significant number of crime guns [exact number to be determined] are traced to a retailer.
or distributor within three years of the gun’s sale, this shall create a rebuttable presumption
that the retailer has engaged in misconduct under this Agreement. The burden shall be on the
retailer and/or distributor to prove that the traces do not show a failure to abide by this
Agreement. [Industry concern; they would prefer to leave actions against dealers.

- responsible for significant numbers of crime guns entirely to ATF.] Jme “‘Lﬂ :

(III.  Monitor or Other Enforcement Mechanism .

[A. Authority
To be determined.]

[Industry very resistant to a third-pai'ty monitor financed by industry. It may be possible
to work out an oversight structure using both ATF and an Oversight Co:_nmissi_on of some

sort, but the details are likely to be contentious.]




B. Manufacturer and Importer Cooperation

1. Each manufacturer shall designate an executive level manager to serve as a compliance
officer. - ' ' '

2. Each manufacturef shall commit to full cooperation in the’ irnplementation and
enforcement of this Agreement.

IV. Cooperation with Law Enforcement

1. Manufacturers and importers shall fully disclose marketiné, market research,
development and production data and documents sought by law enforcement or
regulators. - . ‘ ' : :

2. Manufacturers and importers shall fire each weapon before sale and retain three fired

casings and bullets. Of these, one set along with-the weapon’s serial number shall be
entered into the National Integrated Ballistics Identification Network system.

3. Manufacturers and importers shall facilitate electronic linkage to their inventory system

to allow fo.r rapid responses to ATF's firearms trace requests.
* V.Cooperation with Litigation

- Manufacturers and importers shail 'ag'ree to cooperate in 'pending.and future lawsuitﬁ. |
VL Legislation |

The parties to this agreement will work together to suppqrt’pending and propose_d legislative
efforts to reduce gun violence. A -

- VII. Education Trust Fund

Manufacturers and importers shall establish a $ trust fund to implement a public
service campaign to inform the public about the risk of firearms in the home, proper home
storage, and the need to dispose of firearms responsibly through destruction or transfer
through a FFL, as well as the need to reduce gun violence. The trust fund will also be
available to fund a national firearms death and injury reporting system.

" VIII. Enforcement

The Agreement will be entered and is enforceable as'a Court order and as a contract. .

[copy
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MEMO

To: . Chuck Ruff, Bruce Reed
From: Jim Kennedy

Re: o Racial Profiling

The attached material relates to an inquiry from the Washington Times. It is working on a story
based on allegations by the Hispanic Business Roundtable that then-Governor Clinton supported
an Arkansas State Police program that involved profiling. The Criminal Apprehension Program
allegedly allowed state police to pull over drivers who fit a certain drug profile, mcludmg people
who appeared to be Hlspamc with out-of-state plates.

We pulled up the related articles and court case. It is not clear from the case itself whether the
program explicitly allowed such ethnic profiling, though the charge is that, in practice, that’s
what happened. (I checked with Bruce: Lmdsey who does not have a specific recollection about
thlS matter). :

* One of the articles seems to suggest that Governor Clinton supported the use of such proﬁles,
though there is not a direct quote from the relevant speech. I would hesitate to argue that the
Criminal Apprehension Program and Governor Clinton’s views back then were kosher, for fear
of additional information surfacing to more directly contradict us. On the other hand, I’'m not
keen on giving up a “live and learn” mea culpa on behalf of the President.

In terms of how to respond, then, perhaps the best course is to say, “President Clinton’s record
on civil rights is strong and his views on racial profiling are clear. He shares with law
enforcement officials a desire to build trust between police and the communities they serve. It
people want to go rifling through Nexis for musty old clippings in an effort to take pot shots,

. that’s fine. But we would rather concentrate on talcmg the steps that are necessary to heal the
nation’s racial and ethnic d1v1des]

(FY1, my initial search for info on the Hispanic Business Roundtable only yields an article by
Deposada in a Heritage Foundation connected publication. [ suspect the roundtable 1Sa
Heritage-like organization of conservatlve business owners).
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December 20, 1993

MEMORANDUM FOR THE CHIEF-OF-STAFF

FROM: SALLY KATZEN
BRUCE REED
MICHAEL WALDMAN
SUBJECT: ' SEN. BOREN'S REVOLVING-DOOR PROPOSAL

Since early in the congressional session, Sen. David Boren has been pushing
a legislative proposal that would codify our "revolving door" ethics rules for
appointees, and that would go significantly further than our rules. We have been
asked by Sen. Levin to tell Sen. Boren that we oppose his mov1ng forward with
this measure.

Senator Boren has stated his belief that he is acting at President Clinton's
behest on this matter (based on a conversation last January or February). (We
have since told him that we are not pushing him to move forward.) The Office of
Government Ethics testified last spring that the administration wanted to see how
the revolving door executive orders worked before statutory change was
warranted. '

Boren's proposal codifies our rules, but goes further. For example,
Executive Office of the President officials paid more than $70,000 per year would
be barred from lobbying top level executive branch officials for two years. It also
applies to a larger universe of people the five year "cooling off" period barring
lobbying of an official's former agency.

" Sen. Levin has been negotiating with Sen. Boren, and has made-some
progress, but has not been able to dissuade him from pushing his proposal
altogether. Levin is concerned that Boren's bill would pass the Senate if offered.
He has asked the White House to meet with him and Sen. Boren to warn Boren
off of this bill -- to state that the President is not asking him to proceed with this,
or, more actively, that we do not want him to proceed with this. -

OPTION A: TELL BOREN THAT WE OPPOSE HIS BILL |

We should inform Sen. Boren that we do not want him to proceed GQPY

proposal. Sen. Boren's proposal goes further than our executive order, and further




than is warranted. It would make it difficult for the administration to attract
talented individuals to serve in government, at a senior -- or even lower -- level.
We should see how the executive order works before resortmg to a federal statute °
with severe penalties.

[This view is held by Sally Katzen.]
" OPTION B: REMAIN SILENT |

We should remain silent, and refrain from telling Sen. Boren that we don't
want him to move forward. The administration, at Howard Paster's insistence,
has refrained from supporting legislative provisions that would strengthen ethics
bills. We should not break this moratorium for the first time by intervening
against ethics legislation, no matter what our quarrels with it. In particular, the
continuing controversy over Roy Neel and Howard Paster's post-White House
employment has made the political context for such an intervention especially
tricky. It would appear that we are seeking to "protect ourselves" from an effort
to strengthen our ethics rules :

This view is held by Bruce Reed and Michael Waldman.
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THE WHITE HOUSE : \

WASHINGTON %02/

March 29, 1995 '

MEMORANDUM FOR LEON PANETTA
C ‘ : ‘HAROLD ICKES

FROM: . MICHAEL WALDMAN/%/
SUBJECT: CAMPAIGN FINANCE REFORM -- OTHER OPTIONS

If we conclude that the risks of discussing campaign reform outweigh the benefits of
drawing a contrast with Dole and the GOP, there are a few remaining options that would
enable us to "do something" with less risk of lookmg hypocrmcal (I do not believe lobby
reform poses such rlsks) '

. The. way to be for reform without making an actual proposal is to.say:- - .

This issue has been caught up for years in disputes among the parties.- We will never
see real and reasonable reforin until both parties come together. The way to cut the
Gordian Knot is to bring together Democrats and Republicans to thrash out their
differences. I want to wait to see what they propose -- and if it is reasonable I expect
. o support it. i

We could;

* Propose a bipartisan commission and pledge to introduce its findings -- This 1s a
proposal made both by Sen. Dole and by Trevor Potter, former GOP chair of the FEC.

Depending upon who is appointed, the results could be minimalist or far-reaching.” One
possibility would be to propose a Base Closing and Realignment Commission model, in
which the findings of the commission would be proposed intact (or not at all) by the White
House, and_voted on intact by the Congress. This is the way to actually get this issue out of
the Presidential race, if that 1S our goal, without making proposals that render us hypocritical.

* Engage with the "bipartisan group" of lawmakers led by Rep. Chris Shays -- If we
encourage the bipartisan group, then we need. not have a proposal of 6ur own. “Their product
will probably not pass, elther but that way we can engage the issue without getung spec1ﬁc

——r—

* Encourage a private sector "blue ribbon commission” =- George Soros' Open Society
foundatlon is putting together a bipartisan group to propose a campaign finance plan They N

“will make their’ Presentation at the end of the year. We could say that we are waitpre _fm
them to cut the Gordian Knot, and we lookforward eagerly to what they come up ?
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