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Remaining Potential Pitfalls 

There are five potential pitfalls, listed in e~calating 
significance, that could derail a final agreement: 

(1) Schumer. Right now, because we have dealt so exclusively 
with Brooks, Schumer is miffed. He needs to be stroked, 
particularly if we want his help in selling compromises on 
RJA and Assaults. Also, he wants us to modify our Community 
Policing program, to allow funds to be used for purposes 
other than hiring cops, so long as the expenditures result 
in more police being on the streets (e.g.,· hiring 
secretaries so police officers do not do clerical work). 

(2) YES. The House and Senate Labor Committees want us to 
abandon this as a distinct program, and consolidate it with 
existing job training efforts. We need to boost Kennedy and 
Ford's support for our program if we want to see it included 
as a separate initiative. 

(3) Prisons. We have yet to achieve an agreement on a grant 
program that satisfies all the major House and Seriate 
players. To win passage of the Bill, the result on this 
issue must satisfy House moderates (led by Rep. Chapman) and 
Senate moderates (led by Sens. Dorgan and Conrad) -- but the 
two groups themselves are at odds. 

(4) Assault Weapons. Unless we compromise with ban opponents, 
the inclusion of this in the Crime Bill may cost us 35-45 
Democratic votes, and 40~50 Republican votes in the House -­
enough to prevent final passage. .We believe we can achieve 
an agreement with Chairman Brooks on a ban that is more 
sweeping than Sen. DeConcini's.original proposal, but more 
narrow than the House-passed bill. It would ban 18 (of 19) 
listed.guns, "copy cats" of those guns, and magazines 
holding 15 or more rounds; it would not ban additional guns 
based on their characteristics. We will be blasted.by Sens. 
Metzenbaum and Feinstein, and perhaps Rep. Schumer (see 
above) for "caving" to Chairman Brooks. 

(5) Racial Justice Act. This is clearly the most difficult. 
Brooks says he cannot get the House Democratic Conferees to 
support a bill that drops it; Biden says he cannot win 
Senate passage of a bill that includes it. We continue to 
work around the clock with prosecutors and RJA proponents on 
potential compromise texts -- but if no compromise can be 
achieved (a substantial prospect), we will have to take a 
great gamble by .either including or dropping this provision. 

Notwithstanding these difficulties, Chairmen Biden and Broer--s 
have agreed to work towards a June 21 deadline, so as to pe IM"\py 
enactment of the Crime Bill before the July 4th recess. ~~ 
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DNC.Qll: Frequency Questionnaire, April 27-28, 1994 9 

Now· for something different. President Clinton. and the Republicans . and Democrats in· Congress are 
considering ways to change the welfare system. I'm going to mention a few things that may be included 
in a new welfare reform bill, and I'd like to fmd out how high a priority ·you think each one should receive 
from the President and Congress this year. For each welfare reform measure I mention, tell me if you 
think it should be (a) the single highest priority, (b) one of the top few priorities, but not the highest, (c) 
near the top of the list, (d) in the middle of the list, or (e) toward the bottom of the list of priorities for 
the President and Congress? 

[READ EACH ITEM AND ASK] Where would you .rank that -- the single highest priority, one of the top 
few priorities, near the top of the list, in the middle of the list, or toward the bottom of the list of 
priorities? · · 

[ROTATE Q49-Q55] 

49. Aggressive child support enforcement 
that requires fathers to work off the child 

Single 
Highest 

support money they owe. . . . . . . . . . . . . . . . 17 

50. Expand job training and day care but cut off 
welfare benefits after two years and require 
people to work, either in the private sector or 
community service. . .................. 19 

51. Strict measures like fmgerprinting to make 
sure that people don't receive welfare benefits 
in more than one state or county . . . . . . . . . 14 

52. A national campaign against teen 
pregnancy to make sure that women 
and children don't have to get on 

· welfare in the first place . . . . . . . . . . . . . . . . 15 

53. Stop additional benefits to women who 
have new children while on welfare ........ 13 

54. Day care subsidies for low 
income working families who are 
not on welfare so that workers are 
better off than people on welfare. . . . . . . . . 10 

55. Requiring teen-age parents on welfare to 
fmish school and live at home with a parent· . 
or responsible adult . . . . . . . . . . . . . . . . . . . 8 

Top Near Mid 
Few Top List 

47 20 9 

44 21 10 

37 20 15 

32 24 19 

36 18 16 

39 25 17 

37 23 18 

Single 
Toward (Don't Highest/ 
Bottom know) Top Few 

4 2 65 

4 2 63 

11 2 51 

6 2 48 

14 4 48 

6 3 48 

10 COP"\'s 



DNC.Qll: Frequency Questionnaire, April 27-28, 1994 

[SPLIT SAMPLE A] 
501 Respondents 

10 

56. President Cli.Q.ton has proposed a welfare reform program that would expand job training and day care 
for people wh<? receive welfare but that· cuts off welfare benefits after two years and requires that people 
go to work. Do you favor or oppose this proposal? 

. [FOLLOW UP] Is that strongly or somewhat (favor/oppose)? 

[SPLIT SAMPLE B] 
499 Respondents 

Strongly favor ............ 61 
Somewhat favor . . . . . . . . . . . 27 
Somewhat oppose .......... 4 
Strongly oppose ............ 3 

(Don't know) ............ 4 

[END OF SPLIT SAMPLE A--GO TO Q58] 

Combined 

89 

7 

57. There is a welfare proposal before Congress that would expand joh training and day care for people 
who receive welfare but that cuts off welfare benefits after two years and requires that people go to work. 
Do you favor or oppose this proposal? 

[FOLLOW UP] Is that strongly or somewhat (favor/oppose)? 

Combined 
Strongly favor . . . . . . . . . . . . 61 
Somewhat favor . . . . . . . . . . . 27 88 
Somewhat oppose .......... · 5 
Strongly oppose . . . . . . . . . . . . 3 8 

(Don't know) .. · .......... 3 

[END OF SPLIT SAMPLE B--GO TQ Q58] c 0 py 



DNC.Qll: Frequency Questionnaire, April 27-28, 1994 11 

[ALL RESPONDENTS] 

58. Let me describe two approaches being considered in Congress to address the welfare problem m 
America. Please tell me which approach you tend to favor. 

[ROTATE STATEMENTS] 

The Democrats support welfare reform legislation that limits welfare to 2 
years, to move people' from welfare to work. They support tax credits for low 
wage, full-time workers and universal health coverage so that work pays better 
than welfare. . They support increased job training and child care, but then 
require that people go to 
work ......................... ~ ............................... · .. 48 

The Republicans support welfare reform legislation that limits welfare to 2 
years, to move people from welfare to work. They would also bar increased 
welfare payments to women who have children while on welfare. They 
support some additional job training and child care to help 
people go to work . ; ............................................... ' 36 

(Both) · ............................. 10 
(Neither) ............................ 3 
(Don't know) ......................... 3 

?-~·\\~~o-6.-..:.A.c.. 
\.(..;,, ..... ~~ ol1....- ,........, --<..o>L\...It, S""· t' f_ t.a.') 

\.les~,_..C.r ~1-7. ~ . 

COPY 



DNC.Qll: Frequency Questionnaire, April 27-28, 1994 12 

The welfare reform proposals under consideration- will create new short term costs as a result of additional 
training, education and child-care programs_ and subsidized community jobs. I am going to read you a 
number of proposals to pay for welfare reform. Please tell me whether you favor or oppose each one. 

[PROMPT] Do you favor or oppose that specific proposal to pay for welfare reform? 

[FOLLOW UP] Is that strongly or somewhat (favor/oppose)? 

Some Some 
Str what what Str (Don't Total- Total 

[ROTATE Q59-Q65] Favor Favor Oppose Oppose know) Favor Oppose 

59. Require gamblers to pay 
_a with-holding tax on winnings 
over 50 thousand dollars. . ........... 55 

60. Require families who sponsor 
new immigrants to take responsibility 
for those immigrants for 
at least 5 years . . . . . . . . . . . . . . . . . . . . 41 

61. Deny welfare benefits to new 
immigrants until they become U.S. 
citizens . . . . . . . . . . . . . . . . . . . . . . . . . 42 

62. Limit welfare benefits to 
individuals who have abused 
alcohol or drugs . . . . . . . . . . . . . . . . . . 44 

63. Eliminate welfare be1;1efits 
like Medicaid and food stamps 
for legal immigrants who are 
not American citizens. . . . . . . . . . . . . . . 37 

64. Eliminate tax breaks for 
retirement annuities that pay 
more than 100 thousand dollars 
a year ........................... 28 

65. Cut farm subsidies for 
farmers and ranchers with more 
than 100 thousand dollars in 
annual non-farm income . . . . . . . . . . . . . 30 

28 8 

36 14 

31 15 

27 16 

27 21 

33 18 

30 20 

6 3 83 14 

6 3 77 20 

9 4 73 

10 4 71 25 

12 3 64 32 

15 . 5 62 33 

COPY 
11 8 61 32 



DNC.Qll: Frequency Questionnaire, April 27-28, 1994 

[SPLIT SAMPLE A] 
501 Respondents 

13 

66. Both the Democrats and the Republicans in Congress support reforms that limit welfare to two years. 
But they differ on how to pay for these reforms and job training: 

[ROTATE STATEMENTS] 

The Democrats pay for their reforms by cutting welfare for the wealthy in the 
form of tax breaks andsubsidies, and reducing the welfare roles by making 
work pay with more tax breaks for the working poor. 

The Republicans pay for their reforms by barring further welfare benefits to 
legal immigrants who are not American citizens. 

Which fmancing proposal do you prefer? 
Cut welfare for wealthy/ 

make work pay (Democrats) .............. 51 
Bar payments to non citizens/(Republicans) .... 34 

(Neither) ............................. 5 
(Don't know) .......................... 9 

[END OF SPLIT SAMPLE A--GO TO Q68] . 

[SPLIT SAMPLE B] 
499 Respondents 

67. Both the Democrats and the Republicans in Congress support reforms that limit welfare to two years. 
But they differ on how to pay for these reforms and job training: 

[ROTATE STATEMENTS] 

. The Democrats pay for their reforms with spending cuts in other programs, 
by cracking down on welfare fraud and with strict enforcement of child 
support payments from deadbeat dads. { A.IJ w.tlf. ~ ~w.c.tJL,) 

· The Republicans pay for their reforms by barring further welfare benefits to 
legal immigrants who are not American citizens. 

Which fmancing proposal do you prefer? 
Spending cuts/fraud (Democrats) ............ 61 

·Bar payments to non citiZens (Republicans) .... 27 
(Neither) . . . . . . . . . . . . . . . 4 

(Don't know) ............ coev·. 8 

[END OF SPLIT SAMPLE B--GO TO Q68] .,-
/">bn r , ?.-2/1-

.Got> 'j. ~~ f.tr- n .. S"JJ.. 
f/....,.J,+-, 4 GoPr 



DNC.Qll: Frequency Questionnaire, April 27-28, 1994 14 

[ALL RESPONDENTS] 
President Clinton has opposed funding welfare r~form by bcirring welfare payments to legal immigrants 
who are not American citizens. Let me react· you a number of his arguments against the Republican 
funding proposal and for each one tell me if it raises very serious doubts, serious doubts, minor doubts 
or no real doubts in your mind about funding welfare reform by bcirring welfare payments to non­
American citizens. 
[FOLLOW UP]Does that statement raise very serious doubts, serious doubts, ininor doubts or no real 
doubts in your own mind about funding welfare reform by bcirring payments to non-citizens? 

Very Total Minor/ 
[ROTATE Q68 - Q71] Serious Serious Minor No real. [DON'T Serious No Real 

doubts doubts doubts doubts KNOW]· Doubts Doubts 

· 68. The Republicans want to deny 
all welfare and health benefits, 
including Medicaid, to legal immigrants. 
But when these people get sick or injured, 
they are still going: to go to the hospital, 
and states, counties and local taxpayers will 
end up paying the bill .............. 22 40 19 13 6 62 32 

69. The Republicans want to deny all welfare 
benefits, iticluding food stamps, to legal 
immigrants. This will result in more hungry 
and homeless people in our communities. 22 39 19 16 5 60 35 

70. Courts have ruled that the constitution 
guarantees benefits to the U.S. born children 
of legal immigrants. Republicans would deny 
benefits to these families, and the matter will 
be tied up for years in the courts -- delaying 
meaningful welfare reform . . ......... 16 39 24 15 6 55 39 

71. The _Republican proposal denies 
· benefits to legal immigrants who have 
a green card and are trying to fmd work --
just like millions of other immigrants who 
have come here to pursue the American 
dream. These are not· illegal_ aliens, these 
are people who are trying to achieve· 
U.S. citizenship ................... 16 34 25 18 7 COPY 

_.., ~: .. ~r .... L. c..N. ... \(..,. ~ ~~\a.-\ ~ ~~ ..,. .. \"~ ... 



DNC.Qll: Frequency Questionnaire, April 27-28, 1994 15 

72. Let me ask you one more time about how to pay for welfare reform. 

[ROTATE STATEMENTS] 

The Democrats pay for their reforms with a combination of spending cuts, 
eliminating some tax breaks for the wealthy and cracking down on welfare 
fraud. 

The Republicans pay for their reforms by barring further welfare benefits to 
legal immigrants who are not American citizens. 

Which fmancing proposal do you prefer? 
' ' 

Spending cuts, eliminating tax 
breaks, crack down on fraud, 
(Democrat proposal) . . . . . . . . . . . . . . . . . . . . 64 

Barring benefits to non 
American citizens, 
(Republican proposal) . . . . . . . . . . . . . . . . . . . 25 

(Neither) ... .' ......................... 5 
(Don't know) .......................... 6 

COPY 
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proce uri ~insofar as and to the extent that they comport with applicable 
consi · tutional requirements." . Since these issues are bound to be litigated no matter what we-· 

bably makes sense to l~ave them to the courts to decide.. . 1LA 1 d1 
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III. Legal Issues
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On two of labor's main concerns (worker displacement and the minimum wage), we 
lack the legal authority to grant exactly what the state. wanted. The provisiop that requires 
workfare participants to be placed in new (not existing) job vacancies is in a section of the 
Social Security Act that cannot be waived under current law. But every major welfare bill 
would remove that provision, so Wisconsin will be free to do what it· wants once welfare . 
reform becomes law. On the minimum wage, we can essentially grant the state's request to · 
pay participants the minimum wage for 30 hours a week of work but not additional hours of 
education and training. But the state will have to reduce hours or raise benefits once an 
increase in the mininum wage goes into effect. . ~ 

. ~(;.fp_f·'l~g -6 .. 
. . Two constitutional issues will req re a \Vhftr~ e decision. First, th~ state asked 

for a 60-day residency requirement before app!¥in~ assistance. HHS has refused to grant 
even 30-day requirements in the past, based on a 19 Supreme Court decision, Shapiro """· ---
v. Thompson ( eJ.et:ien);.that a one-year residency requirement violated the constitutional ~ 
right to travel. S is n6w willing to go along with a 30-day requirement· for Wisconsin 
(and Minnesota, which has had a waiver pending for several months), on the mnmtts-'tm!HQ-J...l~ 
days represents reasonable admi~ period\.ut 60 days does not. ~- OOPY 
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·~ 
The opponunity to apply for assistance and, if one meets written eligibility standards, receive ( 
timely cash assistlantc is the hW't of the •entitlement" to welfare. Without this guarantee, the due .,1 
process standard$ of Goldberg v. Kelly do not apply. The State says it intends to provide timely J 
assistance to all who are eligible. Therefore, HHS believes waiving their respoasibility to do so iJ 
not necessary foli WlSCOns~ to accomp6sh its goals. Moreover, HHS is concerned how 
conuactors would implement the State's intentions absent due process protections. The 
contractors will be paid based on· bow many people they remove from the welfare rolls, so their 
incentive would be to deny assistance whenever possible. 

. . ~~ 

On the other hand, Wisconsin will object strQngly if any significant due process requirements arc ,j ~-. ~ 
maintained .. If~ requi~em.ents are waived. ~~nsio ~uld b~ warne~ tha~ the waivers would\' ~\A.. i• 
be revoked if close momtonng shows that families are bemg treated arbitrarily. .,)~ ~ . 

. ~pi 

1
-The second option - substituting an opportwlity to work for the welfare entitlement - does end'~ wM'l.,Jl 
we~ as we ~ i~. Don~ risht, the State would hav! to provide a fair~ before denying ~\~WJ I asststance or ternunatJng asslSWlce- but could summanly reduce benefits for WJurc to work. ~~ 

i This would ~b~ally ~u~ the burden of fair hearings while prov:iding assurances that a job 
Lwouldbcavailabl_L ~' \.& B\\Mll, "''\\ ~~. ~L ~\.\tuiM&I\.t w~~ "" \.,. .A.. ~ V' 

~ ~ ,, ... '""-t.Lc... I~ rr ·-· \"" ., ... u.~ VII~ ~i=tY\? 
k ~"u, .nu.. ~~-~t l.QCM. \\ \1.t~tl ~ 'lWY'~'- ~ ra41f 

Under option tluiee. a faii g wOUld oe ~viiJil)le for any adVerse acnon the Statd took - . -pA.u, ?I~ 
including reducillg assistance for failing to work. While many commenters support maintaining all dLU. 
current protectiQns -and HHS would like to maintain as many as possible - option three is not -n'l~~ · 
likely to be perc~ived as ending welfare as we know it. A,- l · \Mo. • ui'"i ~~ '1J""' 

. _.......-:i~mk 4-" 1' ~ 7lv. tv~T ~4r P.,""':f'.-
Regardless of what approach is taken, White ouse Counsel suggests that i stea o 'l' ·~r 4: 
outlining its own detailed due process pro itw:esJor the State, the waiver e ~c- /l~t~,;_ 
adopt procedures · · · JltJ,, .... 4'- 7Zu (I,J A I s,...,..._tl.,. 

-tl Jo-M "'o'" ~et""' ~ \NV- ~ er..vV'fii 1M\~~h1t~~hc.-v..-. tt'l £U;\., 

t'-'.h'L"~\.'-.~~tl. ,~.~+,. ~~ ~::~th~Pc~"~~~(;.~'~' ~:l?~\-~ 
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provide ·health im,luranc:e to QD1'Cilt Medicaid eJiaibla aad expaad Medicaid eliaibility tor aD 
fimiJia and dildrea under 165% of poverty, tubject to pajmeac ~ pqmiuml. Althaup die plan 
would expand eovenp to IOIDe populmiont, 1be plan is predic:atal OD I block piDl &•rim& . 
ltrUCIW'e IDd would elimia1ce the fedenl entidemeat to Medicaid for the AmC popur.aion 
(lltboush if pulfld UDder c:wnnt law, tho wiM:r would DOt be stnaccured u • block.,., 
despite such rhetoric). If the AdmiDisultioli approve. me Medicaid propoul. the Wliwr would 
sit a prceedeal Cor waiviaaaiadatory eliaibilitY and savica dust states could pot~ use to 
restrict eligibiity wbcD cxpeaditutes exceed reveiiUes. Approval of the WIKOIIIin plm would lllo 
undermine tbe Administration's objection to Republican proposals thal deny the federal guaraaree . 
of Medicaid etigibility. The Administntion could also be criticized for approving a plan that, ' 
similar to the Republican r8C:Onciliation package, would link a geoerally acceptable ~reform 
proposal to unacceptable Medicaid changes. 

In addition to the above concerns .. HHS bas specifically objected to the following eligibility 
restrictions that would compromise the guarantee ofMedicaid coveraae- Recipients would lose 
Medicaid eligibility due to non-payment of premiums, or if they have access to any employer­
sponsore~ health insurance after 12 months of employment. In addition, recipients would not be 
eligible for Medicaid if they had employer·subsidized insurance (at SO% or greater) for any one 
month during the past 18 months or Currently. The Wisconsin plan would also limit several 
mandatory services, including treatment services for children under the EPSDT requirements, and 

. skilled nursing and hom~ care services. 

If the Wisconsin health plan is approved without the above restrictions on eligibility. budget 
neutrality requirements will be harder for the state to achieve. ( -,..r, ) 

. . Q..O cNtlt Qd WJ 'J 

('_..._ \ IMIA\._;1, \1, tu-~~ ~<-OTHER ISSUES 

ResitkMy R~qlliremelll ~~ C.V"'.~n.l 1 J -yuik~ i• ~~w~ ~ 1 
. ~\.U11~\, ~ 1'~;.-,bLL. \~. ~ o.\-~t...LJ •. 

One co~titutional issue will require a White House dec1sion. The state asked for a 60-day 1 "'-""'r 
residency requirement before applying for assistance_ DOJ does not believe that any residency · 1r 
requirement is permissible under a 1969 Supreme Court decision. Shapiro v. Thompson (no 
relation). In that case. the court ruled that a one-year residency requirement violated the 
constitutional right to travel. White House Counsel believes that although this argument is 
substantial, the constitutional issue is not crystal clear. k Mlie\a tbat while dae Stateis cunenl 
stated reasons fnr desiring rbe ~vcr (l&eepiAg peer QuWia frgm moW~a tg &bo Stele fer JHslaer 
b=efit& gr a guataatec4 jo~ weald net pass master, the State ·nmy be able tG k•'elep ether 
roa&QAI &hat do pus mu5ten The two basic options are: 

Deny the waiver since DOJ believes it does not pass muster 
.. . Allow the waiver on the condition that the State bas motives for using it that it can 

convince the courts do not violate Shapiro v. Thompson. 

HHS opposes passing to the courts what currently is an ExecUtive Branch p eCfJfX 
Counsel's office thus suggests that we grant the state a residency requiremen to 
60 days for which the State can demonstrate an in interest satisfying constitutionB:I standards. II 
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One cons·titutional issue will requite a White House 
deeision. Th~ State asked for a 60-day residency requirement 
before any person could apply for assistance •. ~ DOJ believes that · · 
under Shaairo v. Thompson, a 1969 decision in which the Supreme 
Court fie! a one-year.residency requirement to violate the 
constitutional •right to travel," any residency requirement must 
meet .the most stringent kind of Supreme Cour~ review, requiring 
assertion of a "compelling s~ate interest." OOJ also notes that 
so far, the S:tate has failed to advanc~ such an in~erest. 

There arie two options here --. one advocate·d by HHS, the 
other by the .White House Counsel's office. The HHS option is 
simply to deny the.request for a residency requirement. The 
Counsel option is to grant the request for ''the period up to 
sixty days for which the state can demonstrate an interest 
satisfyinq constitutional standards." This approach, approved in 

. full by DOJ, authorizes the State to do what it wants if such 
action is constitutional, leaving the issue of constitutionality 
to the courts. The approach thus effectively allows the 
Administration to grant the State's request, but places the 
burden on the State to defend its provision in courtw 

HHS objects to the Counsel's approach on the ground that it 
abdicates to the courts a decision that properly should be made 
by.the Administration. HHS also argues that this approach sets a 
dangerous precedent for the future. Counsel's Office replies 
that the app;oach is fully legal (DOJ concurs) and that it allows 
us to get rid of a tricky issue by at once giving the state what 
it want~ and not approving anything we·think improper. Counsel's 
Office also notes that a decision to hand the question to the 
courts may be especially appropriate in this context because the 
law here is very uncertain: a great many constitutional 
commentators believe that the current Court is looking for an 
opportunity to reverse or severely curtail Shapiro. 
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opportunity to submit evidence, cross-examine opposing witnesses, and retain a lawyer) 
before terminating any benefits to which the recipient has a statutory entitlement. Wisconsin 
is willing to provide certain post-termination opportunities for review, but argues that 
requiring a full evidentiary hearing before terminating benefits would make it easier for 
recipients to get around work requirements, and would keep the system looking more like a 
welfare program than the real world of work. 

There is no having it both ways on this question: any outright guarantee will maintain 
the individual entitlement and the consequent due process safeguards, even if we call it an 

· assurance or something else. HHS would like to do just that, and impose due process 
procedures that go much further than the state proposed. That would.have the advantage of 
protecting recipients if the state runs out of money. On the other hand, it might prompt 
Thompson to reject the terms of the waiver, claim that we had vetoed welfare reform ·a third 
time in order to preserve the current system, and lobby Congress to pass a full Wisconsin 
waiver. 

A second approach would be to go along with the request to waive the entitlement, 
but require the state to "make best efforts to ensure that those eligible receive services and 
benefits." Holding Wisconsin to a "best efforts" standard would make it easier for courts and 

· the Administration to review the waiver if Wisconsin fails to provide jobs, and probably 
would not be interpreted as an individual entitlement.· Recipients would get the notice and 
review proposed by the state, but could not go to court and demand a full evidentiary hearing 
prior to any sanction. We can make clear that if the state fails to meet this best efforts 
standard, we have the authority to revoke its waiver. 

A third approach would be to simply give .Wisconsin what it wants, by waiving the 
entitlement without imposing a best -efforts standard. That would quiet Thompson, but alarm 
advocates (who will be upset no matter what we do). 

Regardless of which approach we take, White House Counsel suggests that instead of 
HHS outlining its own detailed due process procedures for the state, we allow the state to 
adopt procedures "insofar as and to the extent that they comport with applicable constitutional 
requirements." Since these issues are bound to be litigated no matter what we say, it 
probably makes sense to leave them to the courts to decide. 

III. Legal Issues 

On two of labor's main concerns (worker displacement and the minimum wage), we 
lack the legal authority to grant exactly what the state wanted. The provision that requires 
workfare participants to be placed in new (not existing) job vacancies is in a section of the 
Social Security Act that cannot be waived under current law. But every major welfare bill 
would remove that provision, so Wisconsin will be free to do what it wants once welfare 
reform becomes law. On the minimum wage, we can essentially grant t~. '" o 
pay participants the minimum wage for 30 hours a week of work but not {;t.JW of 
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education and training. But the state will have to reduce hours or raise benefits once an 

increase in the minimum wage goes into effect. · · 

One constitutional issue will require a White House decision. The state asked for a 
60-day residency requirement before applying for assistance. HHS has refused to grant even 
30-day requirements in the past, b.ased on a 1969 Supreme Court decision, Shapiro v. 
Thompson (no relation) that a one-year residency reqUirement violated the constitutional right 
to travel. HHS is now willing to go along with a 30-day requirement for Wisconsin (and 
Minnesota, which has had a waiver pending for several months), on the grounds that 30 days 
represents a reasonable administrative period but 60 days does not. White House Counsel 
believes that although this argument is substantial, the constitutional issue is not crystal clear. 
The current Court may wish to confine Shapiro to its facts, and Wisconsin (like many other 
states) has residency requirements of 60 days or longer for other benefits --requiring, for 
example, that university students live in the state for a full year before they can qualify for 
resident tuition. The Counsel's office thus suggests that we grant the state a residency 
requirement for "the period up to 60 days for which the state can demonstrate an interest 
satisfying constitutional standards." That would allow us to grant the state's request, but put 

the burden on Wisconsin to defend its provision in court. 
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Wisconsin has submitted a welfare waiver with significant Medi~aid financial and programmatic 
implications. In connection with the work-based system, the Wisconsin waiver proposes to 
provide health insurance to current Medicaid eligibles and expand Medicaid eligibility for all 
families and children under 165% of poverty, subject to payment of premiums. Although the plan 
would expand coverage to some populations, the plan is predicated on a block grant financing 
structure and would eliminate the federal entitlement to Medicaid for the AFDC population 
(although if passed Wlder current law, the waiVer would not be structured as a block grant, 
despite such rhetoric). If the Administration approves the Medicaid proposal. the waiver would 
set a precedent for waiving mandatory eligibility and services that states could potentially use to 
restrict eligibility when expenditures exceed revenues. Approval of the Wisconsin plan would also 
undermine the Administration's objection to Republican proposals that deny the federal guarantee 
of Medicaid eligibility. The Administration could also be criticized for approving a plan that. 
similar to the Republican reconciliation package, would link a generally acceptable welfare reform 
proposal to unacceptable Medicaid changes. 

In addition to the above concerns, the following eligibility restrictions could compromise the 
guarantee of Medicaid coverage. Recipients would lose Medicaid eligibility due to non-payment 
ofpremiums7 or ifthey have access to any employer- sponsored health insurance after 12 months 
of employment. In addition, recipients would not be eligible for Medi~d if they had 
employer -subsidized insurance (at 50% or greater) for any one month during the past 18 months 
or currently. The Wisconsin plan would also limit several mandatory services, including treatment 
services for clrildren under the EPSDT requirements, and skilled nursing and home care services. 

If the Wisconsin health plan is ~pproved without the above restrictions on eligibility, budget 
neutrality requirements will be harder for the state to achieve. 

OUIER ISSUES 
Resitlency Requirem.ent 

One constitutional isst!e will require a White House decision. The State asked for a 60-
day residency requirement before any person could apply for assistance. DOJ believes that under 
Shapiro v. Thompson, a 1969 decision in which the Supreme Court held a one-year residency 

_ requirement to violate the e<;>nstitutional "right to trave~" any residency requjrement must meet 
the most stringent kind of Supreme Court review, requiring assertion of a "compelling state 
interest." DOJ also notes that, so far, the State has failed to advance such an interest. 

Lawyers have explored whether a 30-day residency requirement could be substituted in 
place of the longer period requested by Wiscons~ but they have determined that the length of the · 
residency requirement is not the issue .. Demonstration of a "compelling state interest" is the 
determining factor. r 

. . There are two optionS here. The first is to deny the request on the ba i~- ;.., s 
stated reason for instituting a residency requirement - to deter people from n ~~_H~t tte 
to receive welfare benefits- does not meet the constitutional standards. ______ __, 
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The second option is to gran~ the request for a period up to sixty days for which the state 
can demonstrate an interest satisfying constitutional standards. This approach would authorize 
the State to institute a 60-day residency requirement jf such action is constitutional, leaving the 
issue of constitutionality to the courts. This would allow the ;\dministration to grant the State's 
request, but it would place the burden on the State to defend its provision in court. DOJ does not 
see any problems with this approach. (It should be noted that many constitutional oommentators 
believe the current court is looking for an opportunity to reverse or curtail Shcmiro.) This option, 
however, may be viewed as passing to the courts what should be an Executive Branch decision. 
Some might see this as a precedent reducing the authority of the Executive Branch. 

Labor Issues 

Labor organizations, including the AFL-CIO, AFSCME, and SEIU at the international 
and state levels, have expressed deep concerns about W-2. In addition to supporting retention of 
the entitlement, due process standards, and time limit extension protections, unions have raised 
three labor-specific issues, two of which can be worked out favorably: 

First, they have opposed Wisconsin's proposal to waive anti-displacement language in the 
current AFDC statute which protects public employees from losing their positions to welfare 
recipients serving work assignments. This issue can be worked out favorably for the unions. 
After public criticism, Governor Thompson withdrew all but one of his requests to waive anti­
displacement provisions. Since HHS does not have the legal authority to waive any anti­
displacement language and has taken that position in denying states' requests for similar waivers, 
labor organizations will expect the Administration to deny Wisconsin's remaining wavier request 
relating to displacement. 

Second, they have expressed concerns that W-2 wage levels will violate federal minimum 
wage protections. HHS proposes to require WISconsin to pay the equivalent of the minimum 
wage (including any future increases) to W-2 participants for time spent at work. Labor 
organizations will appreciate this proposed minimum wage protection (which HHS has insisted 
upon for other states). They will continue to be concerned, however, that the Administration is 
allowing Wisconsin to require W -2 recipients to engage in non-work activities (such as job searc~ 
education,· and training) as a condition of participation in W -2 for which they will receive no. 
remuneration. 

Third, they oppose Wisconsin's proposal to permit private entities to compete for and 
operate W-2 agenci~. While the W-2 proposal does provide a right of first refusal for counties 
which meet the state's contract petfonnance criteria, labor organizations will perceive the 
contracting process as stacked against them. In supporting their position, unions have argued that 
public sector accountability and civil service protections are important to maintain in the operating 
of any public assistance program. Wisconsin currently runs a county-based AFPC program, and 
AFSCME r~presents the workers in every county agency in the state. l.u.L. ~ 

~--~--~~~~~. 
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·review," but argues that requiring a hearing before terminating benefits would make it easier 
for recipients to get around·work requirements, and would keep the system still looking like a 
welfare program instead of the real world of work. 

There is no having it both ways on this question: any outright guarantee will maintain 
the individual entitlement, even if we call it an assurance or something else. HHS would like 
to .do just that, and impose due process procedures that go further than the state .proposed. 
That would have the advantage of protecting recipients if the state runs out of money. On the 
other hand, it might prompt Thompson to reject the terms of the waiver, claim that we had 
vetoed welfare reform a third time in order to preserve the current system, and lobby 
Congress to pass a full Wisconsin waiver. 

Another approach would be to require the state to "make best efforts to ensure that 
those eligible receive services and benefits." Holding Wisconsin to a "best efforts" standard 
would make it easier for courts and the Administration to review the waiver if Wisconsin fails 
to provide jobs, but it could not be interpreted as an individual entitlement. Recipients would 
get the notice and review proposed by the state, but they could not go to court every time 
they were sanctioned . 

. White House Counsel suggests that instead of HHS outlining its own detailed due 
process procedures for the state, we could grant the state the right to go forward with its 
procedural provisions "insofar as and to the extent that they comport with applicable 
consistitutional requirements.'; Since these issues are bound to be litigated no matter what we 
say, it probably makes sense to leave them to the courts to decide. 

III. Legal Issues 

On two of labor's main concerns (worker displacement and the minimum wage), we 
lack the legal authority to grant exactly what the state wanted. The provision that requires 
workfare participants to be placed in new (not existing) job vacancies is in a section of the 
Social Security Act that cannot be waived under current law. But every major welfare bill 
would remove that provision, so Wisconsin will be free to do what it wants once welfare 
reform becomes law. On the minimum wage, we can essentially grant the state's request to 
pay participants the minimum wage for 30 hours a week of work but not additional hours of 
education and training. But the state will have to reduce hours or raise benefits once an 
increase in the mininum wage goes into effect. 

Two constitutional issues will require a White House decision. First, the state asked 
for a 60-day residency requirement before applying for assistance. HHS has refused to grant 
even 30-day requirements in the past, based on a 1970<ck> Supreme Court decision, Shapiro 
v. Thompson (no relation) that a one-year residency requirement violated the constitutional 
.right to travel. HHS is now willing to go along with a 30-day requirement for Wisconsin 
(and Minnesota, which has had a waiver pending for several months), on the •rnnnrl" th<>t 'lO 

days represents a reasonable administrative period but 60 days does not. Whi eco py 
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Counsel argues that many states have residency requirements of 60 days or longer for other 
benefits -- Wisconsin requires university students to live in the state for a full year before 
they can qualify for resident tuition -- and that we could ·grant the state a residency 
requirement for "the period up to 60 days for which the state can demonstrate a compelling 
administrative interest." That would allow us to grant the state's request, but put the burden 
on Wisconsin to defend its provision in court. 

[The 'second constitutional issue involves the denial of benefits to U.S.-born citizen 
children of illegal immigrants. HHS argues that because the children are born here, they have 
a right to get welfare, even though their parents are not eligible and cannot be required to 
work. White House Counsel argues that if welfare is turned into a jobs program and 
eligibility is based on work, the children of illegal immigrants might well have no 
constitutional claim, any more than the children of parents who refuse to work. This is not a 
big issue in Wisconsin, where there are very few child-only cases, but it is an enormous 
concern in California, where most of the caseload growth in the past decade has been child­
only cases involving children of illegal immigrants.] 
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risk -- if cities abuse the program by ·using federal dollars to pay the same police to do the 
same thing they're already doing and simply call it "community polidng", we won't end up 
with niore police or less crime; 3) It opens the program to attack from the Republicans, who 
wrote their bill to ensure that 100% (not 85%) of the money goes for new hires, not new 
equipment or new secretaries, because they want to criticize our policing and prevention 
programs as pork-laden payoffs to big-city mayors; and 4) Brooks says that if we set 
anything aside to help cities like New York and Buffalo pay for equipment and civilians, he'll 
insist that we let cities like Houston imd Beaumont be able to use it for police overtime, 
which Schumer will agree is an enormous waste of our money; 

With that in mind, we have gone back and forth with Schumer, Brooks, and Biden on 
a number of possible compromises. We suggested allowing the Schumer approach on a 
demonstration basis in up·to 30 cities; that was acceptable to Schumer but not to Biden, who 
says he can't offer 30 demos to 100 Senators. ·We suggested increasing the up to 15% non­
hire money to up to 20 or 25%; this was acceptable to Brooks and Biden but not to Schumer, 
who wants his own provision and recognizes that the "up to 15%" is totally discretionary 
while the "at least 85%" is real money. 

Finally, we suggested testing Schumer's provision -- 25% of the 85% -- for the first 
two years of the six-year program to see whether it can work. This was acceptable to 
Schumer's staff (Schumer himself is "on vacation"), but still a little too generous for Brooks 
and Biden~ They came back with what is close to a final offer: Schumer's approach for the 
first two years, but with lower percentages -- up to 20% in FY95 and 10% in FY96. The 
provision would be Schumer's language, with overtime added for Brooks. 

This is definitely a good deal for us. ·The mayors will be thrilled -- especially Bob 
Lanier in Houston, who has nagged the President for months on the need on the overtime 
issue. We get more flexibility while only putting around 5,000 of our 100,000 cops at risk -
-.and if the idea works, we can still claim credit for those 5,000. And we can counter any 
Republican attacks by pointing out that this provision will enable us to take immediate action 
to deal with America's crime crisis and get more cops on the street faster in the first two 
years of the program. 

It's a pretty good deal for Schumer, too, but he won't think so. We have not 
communicated this final offer to Schumer or his staff. But we know that he has made an 
extraordinarily big deal out of this whole dispute, even for him. He thinks his provision is 
better than ours on the merits -- he authored a cops-on-the-beat provision in the 1991 
crime bill. Pride and politics are also on the line. He wants to bring home the bacon for 
New York and Buffalo, and perhaps more important, he wants to outmaneuver Giuliani, who 
has criticized the crime bill for not including such a provision. (There is even speculation . 
that he hopes Giuliani will take advantage of the provision, hire secretaries instead of new 
cops, and be vulnerable to attack from Schumer down the road for not putting more police on 
the street.) He will complain that we have asked him to carry our water on R.fl.-ldl JU1)lll.,t; 

and other issues, and we won't give him this one little thing in return. CQ py 
But we think Schumer will swallow this provision in the end, once he I~-~.~~ ... ~ ·····-~--~.::!H~If'.'~~ 
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September 13, 1993 

NOTE TO BILLY WEBSTER 

FROM: BRUCE REED 

SUBJECT: FOLLOW-UP ON CRIME INITIATIVE 

(y;......,_ - foD, o()o C'f.s 
Bill 

Billy, since the estimate of 2,100 officers was based on the Safe Schools draft that 
limited policing and other security-related expenditures to 25% -- not the current 33% -­
we p1ade a late-night, spur-of-the-moment decision to round the number up to 4,000. As 
you may know, DPC has supported using as much as 50% of Safe School funds for security 
purposes, and such a higher percentage may be included in the Safe Schools title of the crime 
bill. (Although we have told both Judiciary Committees that the Administration favors its · 
.own Safe Schools legislation over Rep. Schumers version, both committees insist on including 
the Schumer Safe Schools provision in the crime bill anyway). 

Also, I am aware of the role played by Reps. Owens, Engel and Serrano, but would 
point out to. you that Rep. Schumer -- who drafted the original Safe Schools -- has been 
absolutely livid o·ver the Administration's support for a Safe Schools bill that he believes was 
stolen from him. Some· months ago, Howard Paster contacted us -- as well as the _relevant 
cabinet secretaries -- to ensure that Rep. Schumer was given proper credit, attention, etc., in 
regards to the Safe Schools issue. Moreover, because of Safe ~chools and other issues, Rep. 
Schumer was threatening to oppose our crime bill, and we found ourselves in a terribly sticky 
position the day before the President's crime event. 

\. 

Billy, I hope this explains the mix-up, and that we haven't unduly complicated things 
for you at the Dept. of Education. But if its any consolation, we won't hold you to the 4,000 
number -- unless we're absolutely desperate. 

Thanks, 

COPY 
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DATE: MARCH 8, 1994 

MEMORANDUM TO BRUCE REED 

FROM: 

RE 

DEPUTY ASSIST ANT FOR DOMESTIC POLICY 

JAMI FLOYD 
OFFICE OF THE VICE PRESIDENT 
DOMESTIC POLICY 

PARTNERS FOR AMERICA: A WHITE HOUSE ROUNDTABLE 
ON AM ERIC A'S CRIME AND VIOLENCE PROBLEM 

As you may know, the President and Vice President have discussed convening a series 
of White House Roundtable discussions with our "nation's leaders to address the problem of 
crime and violence in America. Last week, the Vice President asked us to draft a p'roposal 
for the President. Attached you will find the most recent draft of this proposal. The Vice 
President has seen earlier drafts and made revisions. He/expressly asked that we have you 
review this draft for your thoughts/comments. We need to hear frum you as soon a possible 
so that we may incorpomte your comments this aftemoon, as the Vice President wants to . 
receive a final draft th1s evening 

Finally, the President and Vice President want to keep this strictly confidential. 

I can be reached at 6-7871. 

Thank you. 

COPY 
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April 1 0, 2000 
Privileged ~ Senfidential-

1. Authorized dealers and distributors must: 
. . 

1. Maintain requisite licenses and certify compliance with law 

2. For all transfers to purchasers that are not federal firearms licensees, execute 
Brady Act and Gun Control Act reqwrements m the presence of the purchaser 

3. Carry liability insurance of at least $1 million for each incident of damage, injury 
or death. 

4. Make no sales at gun shows unless all sales by any seller at the gun show are 
conducted only upon completion of a background check. 

5. Maintain an inventory tracking plan that includes at a minimum: 

1. Electronic acquisition and disposition records. Monthly backups in a 
secure container. 

2. Monthly electronic inventory check. 

· 3. Protection of all ATF Form 4473 fireatm transaction records from loss by 
fire, theft, or other nushap. This may be accomplished by (a) stonng all 
these records in a secure container designed to prevent loss by fire, theft, 
or other m1shap, (b) storing copies of these records at a separate site, or (c) 
computerizing these records and stonng a back-up of the computer files ill· 

a manner than ensures its protection from loss by fife, theft, or other 
mishap.· 

4. If an audit of a distributor's or dealer's inventory reveals any firearms not 
accounted for, the distributor or dealer shall be subject to sanctions in 
accordance with the procedure set forth in Section 2, below, including 
termination as an authorized distributor or dealer. 

6. Inlplement a security plan for securing firearms, including firearms in shipment. 
The plan must satisfy at least the following requirements: 

J. Display cases shall be locked at all times except when removing { #il!#lp. y I 
fi~earm to show a customer, and customers shall handle firearms ~ V 
under the direct supervision of an employee; , · · · . . · 
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DRAFT 
Tenn Sheet 

2. 

.3. 

4. 

April 10;2000 
Privileged & Conf.iesRtial -

All fireanns shall be secured, other than during business hours, in a locked 
fireproof safe or vault in the licensee's.business premises-or in another 
secure and locked area; _and · 

All ammunition except [limited category of ammunition] shall be stored 
separately from the fireanns and out ofreachofthe customers. [Limited 
category of ammunition] may be stored in reach of customers only if it IS 

m shrillk-Wl'apped packages of at least [rmmmum size that will prevent 
shop-hfting]. 

In addition, as required in Cal. Penal Code Section 12071(b}(14), all 
fireanns must be stored in one of the foliowing ways: 

( 1) in a "secure facility" that is part of, or that constitutes, the dealer's · 
:business premises {see definition below); 

· (2) secured with a hardened steel rod or cable of at least one-eighth · 
inch in diameter through the trigger guard of the firearm. The steel 
rod or cable shall be secured with a hardened steel lock that has a 

· shackle. The lock and shackle shall be protected or shielded from 
the use of a bolt cutter and the rod or cable. shall be anchored in a 
manner that prevents the removal of the fireann'from the premises;' 
or 

(3) · in a locked fireproof safe or vault in the licensee's business 
premises . 

. 7. Require persons under 18 years ofage to be accompanied by. aparerit or guardian 
. whe~ they are iri portions of the premises where fireanns or ammurution are 
stocked or sold. [To be discussed.] ' 

8. Agree to the following sales restrictions: 

1. 

2. 

3. 

Not to sell ammunition magazines that are able to accept more than 10 . 
rounds regardless of the date of manufacture; [to be discussed] 

Not to sell any semi-automatic assault weapon a5 defined in 18 U.S.C. 
921(a)(30) regardless of the date ofman~facture; [to be discusse~ 

To provide safety locks and warnings with firearms; and ~ 
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April 1 0, 2000 
Privileged &...c;eaaeieqtial 

To sell only firearms that comport with the design criteria of the 
Agreement ofMarch 17, 2000 between Smith & Wesson, the Department 

~ ' . ' 

of the Treasury, the Department of Housing and Urban Development, and 
other parties ("Agreement ofMarch 17, 2000"). 

9. Provide law enforcement, ATF and similar state and local officials conducting 
compliance inspections~ and the Oversight Commission, for purposes of 
det~nnining compliance with conditions imposed as a result of this Agreement, or 
for any other authorized purpose, full access to· any documents, including those 
related to the acquisition and disposition of firearms, deemed necessary by one of 
those parties. 

10. Participate in and comply with all monitoring of firearms distribution by 
manufacturers, A TF or law enforcement. . 

11. Maintain an electronic record of all trace requests initiated by ATF, and report 
those trace requests by make, model and serial number of firearm; date of trace, 
and date of sale to the manufacturer of the firearm within 48 hours, unless ATF; 
for investigative reasons, directs the licensee not to report certam traces. This 
reporting may be accomplished by sending the manufacturer a copy of the-­
dealer's or distnbutor's response to ATF's trace request. 

12. Agree to cooperate fully in the oversight mechanism established in Section 6 of 
this Agreement, including providing access to all necessary documents, and to be 
subject to the jurisdiction of the court enforcing this Agreement. 

13. Require all employees who handle firearms to attend annual training developed by 
manufacturers in consultation with ATF and approved by the Oversight 
Commission. Dealer and distributor organizations may also work with ATF to 
develop a traimng program that can be used With the approval of the Oversight 

. Commission. Such traming may be.dehvered by electroni.c medium. All 
employees who handle firearms must be trained in the safe handling anTstorage 
·of firearms and the secunty procedures of the dealer or distributor for which they 
work. All employees mvolved in the sale of firearms must be tramed m the law · 
govermng firearms.transfers and the specific safety features of the firearms that 
they sell. All employees involved in the sale offireanns to purchasers who are 
not federal firearms hcensees must be tramed how to recogruze straw purchasers 
and other attempts to purchase firearms, how to recognize mdicators that firearms 

==~===============to==t=o=s=e=att=e=m=p~t==s. ](»~ 
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Term Sheet 

April 1 0, 2000 
Privileged & €en£ieeatial 

execution of this Agreement and annually thereafter, the dealer and distributor 
parties to this Agreement will provide to the Oversight Commission and the 
manufacturers by which they are authorized certifications that such training has . 
been completed, with a list of the names of all trained employees. Employees 

. who do not <;omplete this traiillng may not participate in any way in the s.ale of 
firearms. 

14. Require all employees who handle firearms to pass a comprehensive written 
exam, which shall be developed by the manufacturers and dealer and distributor 
organizations in consultation with A TF and approved by the Oversight 
Commtsston, on the material covered in the training before being allowed to sell 
or handle firearms. The materiill covered in the tests will be the same.as the 
material covered in the trammg and wtll vary depending on the employee's 
responstbtlttles, as specified in l.m above. Any employee who fads to pass the 
exam shall be prohibtted from selling or handling firearms on behalfofthe 
distributor or dealer. The annual cenification discussed in 1.m, above, will 
include certification that all employees have passed the exam. 

15. . Not complete any transfer of a firearm to a transferee who is not a federal firearms 
licensee prior to receiving notice from the NICS that the transferee is not a 
prohibtted person under the Gun Control Act. 

16. Verify the validity of a licensee's federal firearms license against an ATF 
database and verify that the licensee is an authorized dealer or distributor before 
transferring a firearm to that hcensee 

17. Forgo any transfer of a firearm to a licensee if the dealer or distributor lmows the 
licensee to be under indictment for violations of the Gun Control Act or any 
violent felony or serious <;!rug offense as defined in 18 U.S.C. § 924(e)(2). 

18. Transfer firearms only: 

1. To individuals who have demonstrated that they can safely handle and 
store firearms thiough completion of a certified firearms safety training . 
course or by having passed a certified firearms safety examination. The 
Oversight Commission 'Yill determine the standards necessary to qualify 
as a certified course or examination and will determine which courses 

.. meet these standards; [Specifics to be discussed. State-approved training 
courSes such as the California' Basic Firearms SafetY course,.whi~ 
requires 2-4 hoUr.l oftrai:g, would qualifY. See Cal. Penal. Co~ 



DRAFT 
Term Sheet 

12072(c)(5), 12083.] 

April 1 0, 2000 
Privileged & eonfidcntitt:l 

2. After demonstrating to the purchaSer how to load, unload, and safely store 
the firearm, and how to engage and disengage all safety devices on the 
firearm. This shall include an explanation of the circumstances for which 
the safety devices are designed to prevent the firing of the handgun. 

3. After providing the purchaser with a copy of the ATF Disposition of 
Firearms Notice. 

4. After obtaining the purchaser~s signature on a form certifying that the 
purchaser has received the instruction described in subparagraph (ii) and 
the notice described in subparagraph (iii) and m~intaining that form in its 
files. 

5. After providing the purchaser with a written record of the make, model, 
caliber or gauge, and serial number of each firearm transferred to enable 
the purchaser to accurately describe the firearm to law enforcement in the 
event that it is subsequently lost or stolen. 

19. Consent to up to three unannounced ATF inspections each year. 

20. Provide manufacturers, ATF and the Oversight Commission quarterly reports on 
their volume of sales by make and model. 

21. Provide A TF wltp monthly reports of the make, model, and serial number of all 
used guns taken into inventory. 

22. . Perform background checks, including criminal history checks, on their 
employees. 

2. Enforcement: Distributors and dealers agree that if they are found in violation of any of 
the requirements of this Agreement, the manufacturers by which they are authorized shall 
impose sanctions. Under the sanction process, the manufacturer will notify authorized 
dealers and distributors of any violations of which the manufacturer receives notice. The . 
dealers and distributors will have fifteen (IS) days to respond. If the manufacturer . 
determines that the dealeror distributor is in violation ofany of the requirements of the 
Agreement, the manufacturer will provide no further.product to the distributor or dealer· 
until the manufactUrer determine that the distributor or dealer is in compliance v~"'•'~"~'U1--tli:r-le-· ---....., 
Agreement. The manufacturers may also impose additional sanctions t() ensure ~Q py 

5 
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dealers comply with the Agreement. The manufacturers shall notify the Oversight 
Commission of their actions, arid the Oversight Commission may order sanctions that 
were not initially imposed by the manufacturer. 

[Additional enforcement mechanism for dealers and distributors that are party to this 
Agreement, but not acting as authorized dealers for any manufacturers that have entered 
into a similar agreement.) 

3. Authorized distributors- additional provision. 

Authorized distributors must agree to sell fireann products only to other distributors or 
dealers who have signed this Agreement or d1rectly to government purchasers. 

4. Authorized dealers - additional provisions. 

In addition to the requirements in section 1, authorized dealers must agree: 

.I. Not to sell any fireann products to any federal fireanns licensee that has not 
signed this Agreement. ---

2. To operate from a storefront and maintain a minimum inventory of [ ]. 

3. Not to engage in sales that the.dealer knows or has reason to know are being made 
to straw purchasers. Furthermore, no sales or tran~fers of any firearm or · 
ammunition shall be made to anyone whom the dealer knows or has reason to 
believe will divert firearms, intentionally or otherwise, for later sale or transfer to · 
those notlegally entitled to purchase haridguns .or other fireanns under federal, 
state, or local laws. 

4. To adhere to the following procedure for multiple handgun sales. If a purchaser . 
wants to purchase more than one handgun, the purchaser may take from the dealer 
only two handguns·on the day of sale. The dealer at that point will file a Multiple 
Sales Report w1th ATF. The purchaser may take two additional handguns each 
thirty days thereafter. 

Exceptions. This provision shall not apply to: 

1. Sales to qualified private security companies lic.ensed to do business 
within the State where the transfer occurs for use by the company in its~ 
operations; copy 

6 
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2. Sales of curios and relics, [as defined in __ __J, . 

· 3; Sales of a complete collection of guns made available for sale by reason of 
the owner's death; 

4. Interstate transfers of fueanns by their owner, where ownership does not 
change hands. 

5. Corporate responsibility. 

If authorized dealers or distributors have a disproportionate number of crime guns traced 
to them within three years of the gun;s sale, the manufactUrer(s) that have au,th~rized the 
.dealer or distributor to sell guns will either immediately terminate sales to. the dealer or· 
distributor or take the following actions. The manufacturers will, individually or 
collectively, notify the dealer or distributor of the disproportionate number within seven · 
(7) days and demand an explanation and proposal to avoid a disproportionate number of 
traces in the future. The dealer or distributor will have fifteen (15) days to provide the 
explanation and proposaL If the manufacturer(s) determine that the explanation and 
proposal are not satisfactory, the manufacturer(s) will terminate supplies to the dealer.or 
distributor. If the manufacturer(s) determine that the explanation and proposal are 
satisfactory, the manufacturer will continue supplies, but will closely monitor traces to· 
the dealer or distributor in question. If disproportionate traces continue, the 
manufacturer(s) will terminate supplies to the dealer or distributor. The manufacturer 
will also have authority to impos~ additional sanctions. 

The manufacturer(s) shall inform the Oversight Corru:llission and ATF of its/their 
notifications and decisions and provide them with the information provided by the dealer 
or distributor. If the Oversight Commission determines that suspension or termination of 
the dealer or distributor is warranted, and the manufacturer(s) did not take this action, the 
Oversight Commission shall direct the manufacturer(s) to do so .. 

Disproportionate number of crime guns: Upon execution ofthis Agreement, the 
Oversight Commission will convene to determine a formula to identify what constitutes a 
disproporti<mate number of crime guns. In determining the formula, the Oversight 
Commission shall consider the available data and establish procedures to ensure that the 
relevant data is obtained. This provision will not take effect until the Oversight ~ 
Conunission sets the formula and a mechanism for its implementation. ~ 

. 7 
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·[Additional enforcement mechanism for dealers and distributors that.are party to this 
Agreement but not acting as authorized dealers for any manufacturers that have entered 
·into a similar agreement.] 

6. Oversight 

1. Oversight Commission. 

1. Composition. As set forth in the Agreement ofMarch 17, 2000, an 
· Oversight Commission compnsed of five members shall be formeo .. The 

Commission members shall serve five-year terms except for first terms as 
· noted and shall be appointed as follows: (adjust composition to include 
dealer/distributor representation] 

(1) · Two members by the city and county parties to the Agreement. 
First appointees to serve two- and three-year terms, respectively. 

(2) . One by the State parties to the Agreement. First appointee to serve 
a three-year term. 

(3) · One member by the manufacturer parties to the Agreement. First 
appointee to serve a four-year term. 

(4) One selected by A TF. First appointee to serve a five-year term. 

2. Authority.-- The Oversight Commission, which will operate by majority 
vote, will be empowered to oversee the implementation of this Agreement· 
as well as the Agreem'ent of March 17,2000. Its authorities will mclude 

·but not be limited to those specified in the Agreement of March 17, 2000 
as well as the authonty to: (1) set standards for employee traming and 
testmg, (2) set standards for purchasersaJety training imd testing, (3) 
sanction dealers and distributors, and (4) obtain access to dealers' and 
distributors' documents. 

The Oversight Commission shall have a: staff, which will be entitled to 
inspect participating manufacturers and their authorized dealers and 
distributors to ensure compliance with this A eement and the A 
ofMarch 17,2000. The costs of e omniisswn shal be e 
parties to the Agreements. The dealers and distribut.ors shall con 
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2. Role of ATF. ~- A TF will continue to issue, regulate and inspect federal fireanns 
licensees, collect multiple sales forms, conduct fireanns traces, investigate ·. 
frreanns traffickers and straw purchasers, enforce the Gun Control Act and "the 
National Fireanns Act and fulfill its other statutory responsibilities .. To the extent 

·consistent with Jaw and the effective accomplishment of its Jaw enforcement 
responsibilities, ATF will work with authorized dealers and distributors and the 
Oversight Commission to assist them in meeting their obligations under the 
Agreement. In particular, to the extent that ATF uncovers violations of the 
following provisions in its inspections or other contacts with federal fireanns 
licensees, it will inform the Oversight Commission: l(a), (b), (e), (h), (I), (j), (k), 
(o), (p), and (q), and 3(b). 

7. Cooperatio!l with Law Enforcement. 

The dealer and distributor parties to this Agreement reaffirm their commitment to 
cooperate fully with Jaw enforcement and regulators to eliminate illegal fireanns sales 
and possession. 

8. Education trust fund. 

The dealer and distributor parties to. this Agreement shall dedicate_ to a trust fund to 
implement a public service campaign to inform the public about the risk of fireanns 
misuse, safe storage, and the need to dispose of firearms responsibly. 

9. Most favored entity. · 

If the dealer and distributor parties to this Agreement enter into an agreement with any 
other entity wherein they commit to in.stitute reforms that are more expansive than any of 
the above-enumerated items, such reforms will become a P¥1 of this Agreement as well. 

10. Enforcement. 

The Agreement will be entered and .is enforceable as a Court order and as a contract 
. •.· 

11. Definitions 

1. Secure Facility. A secure facility means a building that meets all of the~ 
following specifications: ~ 

9 
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All perimeter doorways shall meet one of the following: 

(1) . A windowless steel security door equipped with both a dead bolt 
and a doorknob lock. 

(2) A windowed metal door that is equipped with both a dead bolt and 
a doorknob lock. If the window has an opening of five inches or 

. more measured iri any direction, the window shall be covered with 
steel bars of at least one-half inch diameter or metal grating. of at 
least nine gauge affixed to the exterior or interior of the door. 

(3) A metal grate that is padlocked and affixed to the licensee's · 
premises independent of the door and doorframe. 

2. All windows are covered with steel bars. 

3. . Heating, ventilating, air-conditioning, and service openings are secured 
with steel bars, metal grating, or an alarm system. 

4. Any metal grates have spaces no larger than six inches wide measured in 
any directi9n. 

5. Any metal screens have spaces no larger than three inclies wide measured 
in any direction. 

6. All steel bars shall be no further than six inches apart. 
' ' ' . . ' 

10 

i 



·Withdrawal/Redaction Sheet 
Clinton Library 

DOCUMENT NO. 
AND TYPE 

SUBJECTffiTLE DATE RESTRICTION 

001. note Reed's Notes of Meeting with Elena Kagan re: Ed-Flex, ca. 1999 
(partial) (1 page) 

P5 

COLLECTION: 

Domestic Policy Council 
Bruce Reed (Education) 
OA!Box Number: 20166 

FOLDER TITLE: 
Ed-Flex 

Rob Seibert 

rs33 

RESTRICTION CODES 
Presidential Records Act- [44 U.S.C. 2204(a)l 

Pl National Security Classified Information [(a)(l) of the PRA] 
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] 
P3 Release would violate a Federal statute [(a)(3) of the PRA] 
P4 Release would disclose trade secrets or confidential commercial or 

fmancial information [(a)(4) of the PRA] 
PS Release would disclose confidential advise between the President 

and his advisors, or between such advisors [a)(S) of the PRA] 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) of the PRA] 

C. Closed in accordance with restrictions contained in donor's deed 
of gift.· 

PRM. Personal record misfile defined in accordance with 44 U.S. C. 
2201(3). 

RR. Document will be reviewed upon request. 

Freedom of Information Act. [5 U.S.C. 552(b)] 

b(l) National security classified information [(b)(l) of the FOIA] 
. b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA] 
b(3) Release would violate a Federal statute [(b)(3) of the FOIA] 
b(4) Release would disclose trade secrets or confidenti.mll!""''im-illl----..... 

information [(b)(4) ofthe FOIA] 

b(6) Release would constitute a clearly unwarranted iJ veOPY 
personal privacy [(b)( 6) of the FO lA] 

b(7) Release would disclose information compiled for w ellforcement 
purposes [(b)(7) of the FOIA] 

b(S) Release would disclose information concerning the regulation of 
fmancial institutions [(b)(S) of the FOIA] 

b(9) Release would disclose geological or geophysical information 
concerning wells [(b)(9) of the FOIA] 

• •• ~. I I I I ' ' 1 • ' 



DAVID BEIER 

COPY 



Withdrawal/Redaction Sheet 
Clinton Library 

DOCUMENT NO. 
AND TYPE 

001. memo 

002. memo 

COLLECTION: 

SUBJECTffiTLE 

Paul Weinstein to Gene Sperling and Reed re: Community 
Development Bank & Financial Institutions (CDFI) (3 pages) 

Weinstein to Reed et al:re: Discussion Draft-Next Steps on 
Community Development Financial Institutions (CDFI) Legislation (3 
pages) 

Clinton Presidential Records 
Domestic Policy Council 
Bruce Reed (Subject File) 
ONBox Number.: 21202 

FOLDER TITLE: 

DATE 

7/25/94 

9/24/93 

RESTRICTION 

P5 

P5 

Community Development Banks [1]. 
Rob Seibert 

rs40 

RESTRICTION CODES 
Presidential Records Act. [44 U.S.t. 2204(a)] 

Pl National Security Classified Information [(a)(l) of the PRA] 
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] 
P3 Release would violate a Federal statute [(a)(3) of the PRA] 
P4 Release would disclose trade secrets or confidential commercial or 

fmancial information [(a)(4) of the PRA] 
PS Release would disclose confidential advise between the President 

and his advisors, or between such advisors [a)(S) of the PRA] 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) of the PRA] 

C. Closed in accordance with restrictions contailoed in donor's deed 
of gift. 

PRM. Personal record misfile·defined in accordance with 44 U.S.C. 
2201(3). 

RR. Document will be reviewed upon request. 

Freedom of Information Act· [5 U.S.C. 552(b)] 

b(l) National security classified information [(b)(l) of the FOIA] 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA] 
b(3) Release would violate a Federal statute [(b)(3) of the FOIA] 
b(4) Release would disclose trade secrets or confidenti ·"' "ol 

information [(b)(4) of the FOIA] 
b(6) Release would constitute a clearly unwarranted iJ vCDPY 

. personal privacy [(b)(6) of the FOIA] 
b(7) Release would disclose information compiled for w or 

purposes [(b)(7) of the FOIA] 
b(S) Release would disclose information concerning the regulation of 

financial ilnstitutions [(b)(S) of the FOIA] 
b(9) Release would disclose geological or geophysical information 

concerning wells [(b)(9) of the FOIA] 



THE WHITE HOUSE 

WASHINGTON 

July 25, 1994 

MEMORANDUM FOR GENE SPERLING 
BRUCE REED 

FROM: 

CC: 

SUBJECT: 

Background 

Paul Weinstein 

Paul Dimond 
Sheryll Cashin 

Community Development Bank & Financial 
Institutions (CDBFI) · 

The Senate Appropriations Subcommittee on VA, HUD, and Independent Agencies has 
provided $25 million in budget authority (BA) and approximately $6 million in outlays for 
the CDBFI program. The House Appropriations Subcommittee on VA, HUD, and 
Independent Agencies has provided nothing in BA and outlays for CDBFis. However, 

· Chairman Stokes has indicated that he will agree to some amount in Conference. 

The Senate number for CDBFis ·is considerably lower than what the Administration 
sought ($144 million). This Wednesday, the HUD, VA, Independent Appropriations bill is 
scheduled for floor action in the Senate. · Senator Reigle is threatening to offer an amendment 
to the appropriations bill to increase funding for CDBFI. Senator Reigle believes that Senator 
Mikulski violated an agreement they had to fully fund CDBFI, get a good appropriations 
number for the HOME" program, and fund several special projects in Michigan, in return for 
not raising a point-of-order on authorization language included in the VA, HUD 
appropriations bill. 

Conference Strategy 

Because (1) the House has not included CDBFI funding in its appropriations bill 
language; and (2) since it is usually difficult to increase appropriations levels for particular 
programs in House-Senate Conferences because it is a zero sum game; we need to develop a 
conference strategy on CDBFI appropriations. 

Step 1 -- Senate Colloquy Between Sens. Reigle and Mikulski 

It is important that we convince Senator Reigle to hold off on his amendment eo py 
appropriations bill to increase· CDBFI funding and instead have him and Mikulski do a · 
colloquy during deliberations on the Senate Floor. The colloquy should include an e.""v~•um: ..... ~ .. ·+----........ 



I 

I 

·agreement by Mikulski to work with Senator Reigle and the ~dministration in fully funding ' ' 
CDBFis. In order to get to the Administration's proposed funding level for CDBFI's ($144 · 
million), we· need to increase outlays·from the $6 million proposed in the Senate bill to $36- . 
million. (This assumes the.CBO outlay rate of 25%). 

If Senator Reigle does not agree to withdraw his amendment, the Administration will 
be in the difficult position of having to oppose a proposal that would fully fund a presidential 
initiative. Therefore, it may be necessary for Bob Rubin, Pat Griffin, or Leon Panetta to call 
Senator· Reigle and convince him not to offer his CDBFI amendment. Reigle does not trust 
Mikulski, and his staff advised me that they have done oolloquies with Senator Mikulski · 
before only to have her not fulfill her Commitments .. Therefore, it is important that Reigle be 
convinced that the White House is committed to increasing the appropriations for CDBFI in 
conference and that this can be stated publicly during the colloquy. 

In terms of putting together the colloquy, Chris E<lley should continue to take the lead. 
The bill is expected to go to the Senate J:loor this WMnesday. 

Step 2 -- POTUS Call to Mikulski and Stokes 

. When he met with Senator Mikulski and Representative Stokes to discuss 
appropriations, POTUS did not mention CDBFI funding. As a result, neither Mikulski nor 
Stokes viewed CDBFI as a Presidential priority. It is therefore essential that during the 
Conference POTuS call both chairinan' to state his strong desire to see CDBFI fully funded. 

Step 3 -- Designating Offsets 

Chris Belley arid OMB will need to continue to provide possible offsets for CDBFI 
that do not cut into the Ad~,gp.stration's other priorities within the VA, HUD, Independent 
Agencies Subcommittee's jurisdiction -- e.g: National Service, Space Station, etc. 

Step 4 -- Targeting Members of the Appropriations Committees 

Several members of both appropriations committees (see list below) need to be 
targeted during the conference. On the Senate side, Patrick Leahy has indicated some interest · 
in the CDBFI program. The Ad Hoc Coalition of CDFis has talked with Senator Leahy who 
.has expressed his willingness to be supportive. However, we need the Senator to be more. 
proactive. 

Senator Bill Bradley has been a proponent of CDBFis. He included a CDBFI proposal · 
similar to the President's in his well-received urban agenda issued last year. We may want to 
approach Bradley and see if he would be willing to talk to his fellow New Jersey Senator, 

' ' ( :.'."·:·..: 

.. Frank Lautenberg, about increasing CDBFI funding. It is my understanding that Jack~-------, 
is close to Bradley, maybe he could call the Senator. 

COPY 
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The second largest number of CDBFis is in California, Senator Dianne Feinstein's 
home state. In addition, the nation's fourth Conimunity Development Bank is scheduled to' 

· open in San Diego this fall. Feinstein should be aggressively pursued on this issue. . 

.. There are a large number of suecessful CDBFis in Baltimore. The Ad Hoc Coalition 
·has provided Barbara Mikulski's .staff with a listing of the Maryland CDBFis. We should 
. work with Senator Sarbane's staff to see if they will continue to put pressure on Mikulski. A 

more aggressive approach would be to have POTUS and VPOTUS sign the CDBFI bill in 
Baltimore m return for, Mikulski's commitment to seek mor~ __ funding for the program. 

Senator Al D'Amato comes from the state with the most CDBFis in the country. We 
should make certain he is aware of that fact. · 

The House will be more difficult to effectively target. Marcy Kaptur is a former 
member of the House Banking Committee who is very pro-credit union. We should 
emphasize to her that our bill would provide needed Capital to the over 100 community 
development credit unions currently in existence across the country. 

Esteban Torres is from Los Angeles and should have a strong interest in supporting 
the CDBFI legislation. 

Ray Thornton is from Arkansas: Elk Hom Bank & Trust/Southern Development 
Bancorporation -- one of the nation's only three community development banks -- is in his 
home state. 

Senate VA, HUD, Independent Agencies Appropriations Committee 

Barbara Mikulski (Chainnan) 
· Patrick Leahy 

J. Bennett Johnston 
Frank Lautenberg 
Robert Kerrey 
Diane Feinstein 

Phil Gramm (Ranking Republican) 
· Alfonse D'Amato 

Don Nickles 
Christopher Bond 
Conrad Burns 

House VA, HUD, Independent Agencies Appropriations Committee : 

Louis Stokes (Chairman) 
Alan Mollohan 
Jim Chapman 
Marcy Kaptur · 
Esteban Torres 

. Ray Thornton 

Frank Wolf (Ranking Republican) 
Tom DeLay 
Dean Gallo 

\. 
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MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

September 24, 1993 

BRUCE REED 
GENE SPERLING 
FRANK NEWMAN 
GENE LUDWIG 

Paul Weinstein 

Discussion Draft --Next Steps On 
Community Development Financial 
Institutions (CDFI) Legislation 

CHRIS EDLEY 
MICHAEL LEVY 
PAUL CAREY 
BRUCE KATZ 
PAUL DIMOND 

The passage of the President's CDFI bill in the Senate Banking Committee was a 
major first step in getting the legislation signed into law this year. However, our real fight 
now is in the House, where we face some problems in getting action on the bill this fall. 
First, Chairman Gonzalez has packed the schedule of the Full Committee with four hearings 
on his bill to make the Federal Reserve more politically accountable (a terrible bill in my 
view). Second, Gonzalez is clearly nervous about moving forward on the Administration's 
bill. Both Kelsey Meek and Rick Maruano have indicated in the past that th(! Chairman fears 
the CDFI bill will become a vehicle of massive regulatory relief, much of which he·believes 
will adversely_affect the safety and soundness of the industry (Gonzalez was one of the few 
members, along with Reps. Schumer and Leach, who opposed the deregulation of the S&L 
industry in the '80s). My own feeling is that Gonzalez has always been lukewarm to the idea 
of creating a network of CD banks. He'll back the proposal, but only as long as it remains 
relatively clean. 

While we are facing major hurdles in the House, passing legislation before the year 
ends is an achievable goal. First, Gonzalez has agreed to markup the Administration's bill in 
the Full Committee, thus avoiding time consuming and potentially destructive markups in 
three different subcommittees. Second, because of comments by Frank Newman and Gene 
Ludwig that tl~e Administration is willing to look at interstate branching later this year or 
early next, ifappears more likely that we can keep Rep. Neal and others from amending the 

· CDFI bill with an interstate provision. Promising to act on interstate has given the 
Administration some credibility with members of both the Senate and House Bankin P 

Committee, and we should use that credibility as ·leverage for the Administration's C Prn#l\py· 
Third, we have a strong base of support for action on some version of the President' ~ V · · 



bank bill among urban members of the House Banking Committee (Flake excluded). Fourth, 
Gonzalez has a history of being deferential to Democratic Presidents. 

Regarding Rep. Flake, I believe we need to take a new approach. We need to directly 
seek out Republican support in the House and decouple Flake from his Republican base. 
Remember, with a few exceptions, Flake's bill lacks any real support among Democrats. 
Most of his Democratic cosponsors joined unaware of many of the provisions in the bill. I 
recommend that we approach the Republicans directly, not as a way to punish Flake for 
breaking his agreement with us, but because I do not believe he is can effectively broker a 
deal. The Administration will have to reach an agreement with Leach, Roukema, Ridge, and 
Bereuter in consultation with Gonzalez's staff -- much as we did with D'Amato in the Senate 
-- if we are to get the bill moving. 

The key to the Republicans in my view is Ridge. Ridge is seen as the leader on this 
issue and I don't think Leach can bring Ridge or other Committee Republicans into line. · 
Leach isn't a Republican's Republican. Most of the Republicans on the Committee are more 
conservative than Leach. We will have to deal with-all four-- Leach, Roukema, Ridge, and 
Bereuter -- but will need to cut the deal with Ridge. This means some kind of regulatory 
relief package similar to the one in the Senate, and if necessary. using some of the 
Empowerment Zone Title XX money for a Bank Enterprise Act demonstration in the nine 
zones ($9 million, one for each zone). It is important to keep in mind that Ridge is running 
for Governor in Pennsylvania, so he is more likely to cut a deal so he can appeal to his state's 
urban constituencies. I think Kanjorski and Mike Radway of his staff could be helpful in 
brokering a deal with Ridge. 

On the Democratic side, will need to do some followup work with Kennedy, Schumer, 
Neal, and LaFalce. We need to sit down with Neal and make it clear, if we can, that we will 
focus on interstate after the CD bank bill is moved -- interstate is in his subcommittee's 

. jurisdiction. An earnest Administration commitment to ~oving on interstate should be 
enough leverage to get Neal to agree not to attach interstate to the CDFI bill. Neal may even 
be willing to combine interstate and regulatory relief into one bill and keep CDFI clean, 
although I don't know if we want regulatory relief in the interstate bill anymore than we want 
it in the CDFI bill. Whatever the approach, we must also keep in mind the President's 
decision to proceed in a two-step process on community reinvestment: The CDFI bill and 
Community Reinvestment Act (CRA) reform by regulation first; then additional support for 
community reinvestment as part of major financial reform. 

Possible Next Steps 

• Treasury discussions with Neal on delaying interstate until after CDFI bill is at 
least of Committee. · 

• Staff should make calls to Schumer, Frank, Kennedy, Kanjorski, Neal, Rush, r-----~-..... 
and Waters and ask them to request that Gonzalez hold a markup of the 
legislation as soon as possible. \ COPY 
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• Treasury staff meet with Meek and Maruano and discuss timetable for 
consideration of the CDFI bill and strategy. It is important to get feedback on 
when Gonzalez is going to act on the legislation. If he is hesitant, we need to 
consider option of Vice President or President calling him. 

• Frank Newman and staff should meet simultaneously with Leach, Roukema, 
Ridge, and Bereuter. .Followup meetings with Ridge to discuss what kind of 
agreement can be reached. Meetings should be done in consultation with 
Gonzalez staff, understanding that Gonzalez will play much less of a broker 
role than Reigle did in the Senate. May want to use Kanjorski to help with 
Ridge. 

• Maintain regular contacts with the staffs of Schumer, Frank, Kennedy, Neal, 
Kanjorski, Waters, Flake, and Rush. 

• Continue contacts with Mahlon Martin about getting a commitment of funds by 
private foundations to match the Administration's proposal. 

cc: Sheryll Cashin 
Kumiki Gibson 
Rick Carnell 
Jamir Couch 
Brian Mathis 
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Possible Issues- Section 202 (Internal/Annotated) 

04/11100 DRAFT 

Ensure Government Funds Aren't Used for Religious Worship 

1) Section 582(t)(5)(B) allows federally-funded programs to require participants who elect the 
program to participate in religious practice, worship, and instruction or to follow rules of behavior 
that are religious in content or origin. In addition, Section 583(b) allows federal funds to be used 
for sectarian worship or instruction if the beneficiary may choose where such assistance is -
redeemed or allocated.· 

The welfare reform law and the Senate-passed Prist substance abuse bill and House-passed 
Homeownership Act prohibit funds from being used for sectarian worship, instruction,' or proselytization, 
with no exceptions. Welfare reform and Prist prohibit discrimination against beneficiaries for refusal to 
actively participate in religious practice as well as on the basis of religion or religious belief; 
Homeownership Act does not. 

Last June, during debate on a House-passed resolution on community renewal (in support of faith-based 
efforts, including reference to section 202), Rep. Scott (D-VA), Edwards (D-TX) and Lewis (D-GA) 
strongly opposed section 582(f)(5)(B) requiring religious practice or allowing funds to be used for 
proselytization. ·Rep. Scott submitted for the record a letter from the Working Group for Religious 
Freedom in Social Services (a coalition of 31 groups representing professional, civil liberties, and various 
religious interests) opposing federally funded substance abuse treatment allowing evangelism or 
proselytization. Members supporting the House-passed resolution on conimunity renewal, including 
Reps. Souder (R-IN), Davis (D-IL) and Meek(D-FL), argued that participants aren't required to 
participate in religious practice as long as there is a choice among providers. 

RESPONSE #1: Resolved-- Agrees to silence. 

KEY POINTS: 
./ Silence is best option . 
./ Do not even provide same anti-discrimination protections as Prist and welfare reform . 
./ ·We have very little latitude on this point. 
./ Our lawyers believe there are serious constitutional issues with going down this path 
./ The Vice President said "must continue to prohibit direct proselytizing as part of any publicly funded 

efforts." 
./ Providing individual choice does not address use of federal funds issue . 
./ The controversy caused by pushing the envelope on this issue could detract from our shared goal of 

enacting New Markets initiatives this year. 

Make Clear Programs Must Adhere to Establishment Clause 

2)Section 582(c) makes clear that the program cannot discriminate against religious o WEY 
but does not state that the program must be implemented consistent with the Establis"'-~-+ r'Jn.,.,,.. 

also includes Congressional findings regarding the meaning of the Establishment Clause. 



The welfare reform law, Senate-passed Prist substance abuse bill, and House-passed Homeownership Act 
require programs to be implemented consistent with the Establishment Clause. This language was added 
to the welfare reform law as a result of a 59-41 floor vote which had the support of 14 Republicans, 
including Campbell, Domenici, Jeffords, Lugar, Snowe, Specter, Stevens and Thomas (Cohen was the 
amendment's sponsor). Neither welfare reform nor Prist has Congressional findings regarding the 
meaning of Establishment Clause, instead properly leaving c.onstitutional interpretation to the courts. 
Homeownership Act also added "consistent with the Free Exercise Clause" based on Barney Frank 
amendment by D.C. 

RESPONSE #3: Resolved -- Agree to add Establishment Clause language and to drop findings on the 
Establishment Clause. They want to add free exercise language, which we agreed to. Need to see 
langUage. 

3) Section 58l(c)(9) definition of"religious organization" does not make clear it means religious 
organizations eligible to receive federal funding consistent with the Establishment Clause. 

Both the welfare reform law and the Senate-passed Prist substance abuse bill have language saying overall 
programs must be implemented consistent with Establishment Clause; neither bill attempts to define 
"religious organization." Since this bill includes a definition of"religious organization" it provides an 
opportunity to clarify that these organizations should be eligible to receive federal funding consistent with 
the Establishment Clause. Such a change in the definition section would also therefore apply when the 
term "religious organization" is used elsewhere in the statute, such as Section 582(a)(l) related to 
subawards and Section 582(d)(2) related to religious character and freedom. 

A related issue was debated on the House floor last November when Rep. Chet Edwards (D-TX) offered 
an amendment to the Fathers Count Act of 1999 to prohibit federal funds to pervasively sectarian 
organizations. The amendment was defeated 183-238, with 176 Democrats and 7 Republicans supporting 
the measure, including: the Democratic leadership; members of the Black Caucus such as Conyers, 
Clyburn, Meek, Rangel, Waters; Commerce Committee rpembers Dingell, Waxman, Markey, and 
Boucher; Ways and Means Committee members Rangel, Stark, Matsui, Cardin, Coyne, and Levin. 
Thirty-four Democrats, including Roemer, Stenholm and a few Hispanic Caucus members such as 
Hinojosa, Ortiz and Pastor, opposed the prohibition on funds to pervasively sectarian organizations. Rep. 
Nancy Johnson, the bill manager, opposed the Edwards amendment, arguing that the Congress should not 
put in the statute the term '~pervasively sectarian" since the court would likely continue to more clearly 
defme the Establishment Clause in future decisions. Rep. Scott also raised this issue in June during the 
debate on the House-passed resolution on community renewal. 

RESPONSE: It doesn't appear that they responded specifically to this point, though they did agree to 
work with House legislative Counsel to streamline definitions (see Response #6 in our Issue #5 below). 
Tentatively resolved: we '11 need to see langUage and consult with HHS. 

4) Section 584(a) defines what kind of financial assistance is aid to beneficiaries versus~ COpy 
institutions. 

Neither the welfare reform law nor the Senate-passed Prist substance abuse bill has this language which in 



effect makes a constitutional interpretation, instead properly leaving such interpretation to the co~rts. 

RESPONSE #2: Unresolved-Reject proposal to be silent, but would clarify that the funds are aid to the 
individual, not the institution. This would protect institutions from Constitutional cases, and address the 
employment discrimination concerns in issue.#7 below [unclear-- how?]. They had previously agreed to 
silence so we need to revisit this issue. 

Treat Religious and Non-Religious Organizations Equally 

5) Section 582(g)(2) provides special audit procedures for religious organizations; in addition, 
certain other program changes (certain definitions- Section 581(c); grant award and subaward 
authority- Section 582(a); and educational requirements- Section 585) apply only to religious 
organizations. 

Neither the welfare reform law, the Senate-passed Prist substance abuse bill, or House-passed 
Homeownership Act provides special program rules for religious organizations, but all three, like this bill, 
include special audit provisions for religious organizations. The speCial audit, provision in effect provides -
an exception to the Single Audit Act, enacted July 5, 1996, which subjects all federal government grantees 
to identical audit rules including examining organizations' federal and non-federal funds during audits. 

RESPONSE #5: Unresolved-- Reject proposal to besilent on audit procedures. 

KEY POINT: 
./ We're not in a position to oppose audit language consistent with welfare reform and Prist 

RESPONSE #6: Agree to work with House legislative Counsel to streamline definitions and consider 
Prist definitions. Tentatively resolved: Wt:: 'll need to see language and consult with HHS. 

KEYPOINT: . 
./ Does this just apply to 581(c)?; what about grant award and subaward authority? [Do we know why 
these are even necessary? SAMHSA doesn't use these terms] 
./ See RESPONSE #8 for educational requirements. 

Other Possible Issues 

6) Section 582(f) makes clear individuals can receive services through an alternative provider but 
may not include certain desired safeguards. 

Both the welfare reform law and the Senate-passed Prist substance abuse bill include certain specific 
safeguards, including requiring a government agency to provide equivalent services from an accessible 
alternate provider that is not a religious organization within a reasonable period of time. The House-
passed Homeownership Act does not contain these safeguards; specifically, it does not requ~""r~e~a;;;;;llt~ern;;;;;-a'l""tlv .. e----. 
services to be provided nor does it prohibit discrimination against the recipient based on the rtel\ADY 
During debate on the House-passed resolution on community renewal, Rep. Scott submittec l~r'-#c& 
the National Association of Alcohol and Drug Abuse Counselors (NAADAC) and the Wor ~,... _l:" r. 

Religious Freedom in Social Services (a coalition of 31 groups representing professional, civil liberties, 



and various religious interests) expressing COf!.Cerns that section 582(f) does not require that alternative 
services be accessible nor require states to notify individuals in religious programs of their right to receive 
alternative services. 

RESPONSE #9: Tentatively Resolved- Agree to: (a) streamline language to welfare law so the state or 
other entity must arrange for alternative placements, (b) require non-elected organizations to refer 
individuals back to the state or other entity for new placement, (c) ensure that individuals receive a list of 
accessible options, including secular placements. Need to see language. 

KEY POINTS: 
../ First, clarify whether they've substituted list for arranging alternative services . 
../ Does not go as far as safeguards in Prist and welfare reform. Providing a list may not be as helpful as 

actually arranging for the service. Does not reference "within a reasonable period of time" and "in the 
. region" does not necessarily mean "accessible" . 

../ Alternatives should be provided by a government agency- as in Prist and welfare reform. Having the 
religious organization provide the list or arrange alternatives does not provide comfort. NOTE: this 
may be more of an issue for direct awards since 582(f) says that for sub-awardees, the non-Federal 
entity that made the sub-award shall arrange for alternative services . 

../ VP says must provide secular alternative for anyone who wants one . 

../ NOTE: 582(f) generally follows welfare reform language in saying "If individual objects to a program 
participant on the basis that participant is a religious organization ... " which seems to imply the 
alternative would be non-religious. Does also say should be of comparable monetary value. 

7) Section 582(e)(2)(A) says religious organizations receiving federal funds can require employees to 
adhere to the religious beliefs and practices of their organizations. 

The welfare reform law, Senate-passed Prist substance abuse bill, and House-passed Homeownership Act 
state that the Civil Rights Act exemption allowing religious organizations to hire on the basis of religion 
will not be affected by organizations' receipt of federal funds, in essence, keeping in place current law. 
The language in this bill potentially expands the current law Civil Rights exemption to new, organizations. 

Concerns have recently been expressed about the welfare reform law and Prist provisions, as well the 
language in this bill. During the Prist Senate debate last November, Senator Kennedy called "barring 
many trained, qualified professionals from providing services for faith-based organizations" seriously 
flawed. Last November inthe House, Rep. Bobby Scott (D-VA) made a motion to recommit the Fathers 
Count Act of 1999 to prohibit religious organizations receiving federal funds from hiring on the basis of 
religion. The motion was defeated 175-246 with 173 Democrats and 2 Republicans supporting the 
measure. Voting patterns were similar to the Edwards amendment (see #3 above) ex_cept that Hispanic 
Caucus members Hinojosa, Ortiz and Pastor supported this restriction on charitable choice. In last June's 
debate on the House-passed resolution on community renewal, Reps. Scott, Edwards (D-TX) and Lewis 
(D-GA) voiced strong opposition to section 582(e)(2)(A.) to "allow faith-based organizations to engage in 
employment discrimination based on religion with public funds/' submitting a letter of supr nrt from thP. 

Working Group for Religious Freedom in Social Services (a coalition of 31 groups represer i~Q 
professional, civil liberties, and various religious interests). . · \..., py 
RESPONSE #10: Resolved- Agree to adopt welfare language. They note that courts are interpretmg the 
welfare "type" language as meaning the provision applies to the whole institution and not just the .. 



r-----------;--------------------------------- -------~--------

program. However, if agree to proposal under issue #4, then this is not a problem in court interpretation 
[not clear on this connection]. 

KEY POINTS: . 
./ Anything other than silence or welfare refonn!Frist language is problematic (and even that is problematic 

for many Democrats). Need to stick with current standard . 
./ Organizations that impose a religious qualification for hiring are more likely to be viewed as pervasively 

sectarian by a court since this is one of the factors that courts consider in making that determination. A 
statute that encourages organizations to impose that requirement on employees could have the 
unfortunate effect of making them vulnerable to court challenges . 

./ With or without T ANF language, a religious organization could still argue they are exempt. 

./ Courts have interpreted 'religious organization' under Title VII exemption as where "primary mission is 
religious". A Baptist hospital would not be covered by the exemption. Adding new language would 
allow a potentially broader group of faith-based organizations receiving substance abuse funding to 
self-defme as religious organizations for purposes of exemption . 

./ [checking on whether employers can create a sub that would qualify for the exemption- Counsel: what is 
status??.) 

. . 

8) Section 58l(c)(5) explicitly authorizes substance abuse treatment and prevention funds to be 
distributed via vouchers. 

The Senate-passed Frist substance abuse bill does not authorize vouchers; funds are provided only in form 
of grants, contracts or cooperative agreements. 

RESPONSE #7: Unresolved-- (referring to section 582(a)(l)(C)) Reject proposal to drop term "voucher" 
on basis that welfare law explicitly authorizes use of vouchers. We'll need to consult with HHS re: 
SAMHSA implications, but also raises broader policy concerns. 

KEY POINTS: 
./ Policy concerns if vouchers used for religious organizations . 
./ We can't address at this time without broader discussions with agencies. 

. . 

9) Section 584(b) allows federal law to preempt state laws or constitutions, and 585(b) overrides 
state or local educational or certification requirements ofproviders. 

The welfare reform law includes a provision saying nothing shall be construed to preempt state 
constitutions or statutes prohibiting or restricting expenditure of state funds in or by religious 
organizations. The Senate-passed Prist substance abuse bill and House-passed Homeownership Act is 
silent (has no provision allowing federal preemption): 

During the June debate on the House-passed resolution on community renewal, Rep. Scott ~opy 
Working Group for Religious Freedom in Social Services (a coalition of 31· groups represen i~ · · 
professional, civil liberties, and various religious interests) objected to section 584(b) which "undercuts 
states constitutional and statutory provisions, including civil rights laws." Reps. Scott, Edwards, and 
Waxman also noted serious policy concerns with section 585(b) to treat religious education as credit 



toward drug treatment coursework. Rep. Scott submitted letters signed by professional, religious and civil 
liberties groups stating that section 585(b) would undermine treatment effectiveness and that alcohol and 
drug treatment is a medical services requiring scientific knowledge that is not comparable to religious 
education. In response, Rep. Davis (D-IL) and Solider (R-IN) argued that section 584(b) rewards 
programs proven to be effective rather than simply credentials. 

· RESPONSE #4: Resolved-- Agree to be silent on preemption of state law provision (section 584(b )). 

RESPONSE #8: Tentatively resolved-- Reject proposal to specify equal treatment of"religious drug and 
alcohol treatment education and training" and to apply waiver for other non-religious programs with a 3-
year track record of success but don't meet state requirements. Need to work to find appropriate 
definition of"religious education." They will look at state requirements. We should consult with HHS. 

KEY POINTS: 
./ Language preempts state law in licensing-- an area where states have traditionally had responsibility. This 

raises particular federalism concerns . 
./ A test that favors religious organizations over non-religious organizations (by only preempting state 

licensing requirements for religious organizations) makes this provision particularly vulnerable to a 
legal· challenge . 

./ Concern about equal treatment stands -no similar provisions for non-religious organizations . 

./ Why reject 3 year track record? 

OTHER ISSUES FOR HOMEOWNERSHIP ACT -FOR INTERNAL DISCUSSION 

• Allows HUD or a state or local government to fund a religious organization on the same basis as other 
non-governmental organizations. NOTE: This means direct federal funding, whereas other block 
grant programs where charitable choice exists or has been proposed leave it to states or local 
governments to choose to fund religious organizations. Does this raise any issues? 

· • Provides that if an eligible entity or other organization (referred to in this subsection as an 'intermediate. 
organization'), acting under a contract, or grant or other agreement, with the Federal Government or a 
State or local government, is given the authority under the contract or agreement to select · 
nongovernmental organizations to provide assistance under the programs described in subsection (a), 
the intermediate organization shall have the same duties under this sectiQn as the government. 
NOTE: Since they also have authority to select non-governmental organizations, this does not appear 
to violate equal treatment principle. Does it raise any other issues? 
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To Interested Parties 
Re: Grijalva and Medicaid 
February.8, 1999 

--- ... 

While the Grijalya v. Shalala case involves Medicare HMO's, potential appeals of 
the case to the Supreme Court could have significant implications for patient protection in · 
Medicaid. In filing any appeal of Grijalva. the Administration should be cautious that it 
not undermine the existing private right of action that allows Medicaid beneficiaries 
access to Federal court to enforce the. guarantees ofFede~allaw. 

Background 

Despite HHS's arguments to the contrary, the Ninth 'Circuit Court of Appeals ruled 
in Grijalva that actions taken by an HMO in the administration of the Medicare program 
constitute government action and, therefore, mU.St be provided :with due process·. The 
Court went on to say that fffiS's standards for patients' rights were inadequate under a 
due process review (e.g., because the HMO's notices were ·illegib.le and HHS did not 
require notices to be legible). In a pot~ntial appeal of the case to the Supreme Court, 
HHS appears to be preparing to argue again that HMO's are not government actors. 

It should be noted that due process claims (which rely on a finding of government 
action) are not the only route for Medicare beneficiaries to gam Federal review. The 1 
Medicare statute (Title 18 ofthe Social Se.curity Act) provides 'for grievance and appeals . 
procedures that guarantee beneficiaries some form of Federal oversight and examination . 

. , . 
By contrast, the Medicaid statute (Title 19 of the Social Security Act) does not 

provide a direct route for Medicaid beneficiaries to gain Federal review of any disputes. 
Rather, the only route to Federal review is through a private right of action created by 42 
U.S.C. 1983 (commonly known as Section 1983).1 Sec~ion 1983, however, provides 
access to Federal review only of actions by the State government or someone acting in 
lieu of State government; private actions may not be addressed in Federal court through 
Section1983. 

. . 
1Section 1983 was create<i'in 1870 to address the constitutional issues posed by States 

discriminating against African-Americans. Since that time, however, it has been broadly 
interpreted by the courts to allow citizens to address other Federal rights, including statutory 
rights such as those provided by the Federal Medicaid law. Section 1983 actions have been 
brought against State Medicaid authorities for such varied problems as a State arj:>itrarily denying 
services because of the patient's type of ilhicss, a State refusing to provide essential 
transportation services, and a State's refusal to provide acce~s to AZT for eoole with AIDS. 
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· As part ofthe 1995 Congressional attempt to tum Medicaid into. a block grant, the 
Republicans in Congress and the Governors argued vigorously that Medicaid 
beneficiaries should be limited to State causes of action in State courts. Replying that the 
opportunity for Federal review was an essential element of preserving a Federal 
entitlement, the Clinton Administration and the Democrats defeated this proposal. 

Problem 

If the Supreme Court were to agree with HHS 's arguments that a Medicare HMO 
is not a government actor, there will remain other ways for Medicare beneficiaries to get 
Federal review of disputed HMO actions. 

However, if a precedent were established that a Medicar.e HMO is not. a 
government actor, itwill be difficult to make a distinction and argue that a Medicaid 
HMO is a State actor. Ifthat distinction cannot be successfully drawn, Medicaid 
beneficiaries would be able to enforce their rights orily in HMO-granted or State-granted 
venues, which may be less sympathetic or less procedurally protective than Federal 
courts. It bears noting also that Medicaid beneficiaries are vulnerable people who are 
poor (in both senses of the word) advocates for themselves. 

There would, admittedly, remain a possibility of suing the State directly to force it 
to enforce patient protections within Medicaid l-IMO's, but it is easy to imagine many 
possibilities of vagueness in State protections and inattention to the need for.ongoing 
oversight. Finally, there remains the possibility ofHCFA enforcing its standard·s· directly, 
but such enforcement has been: at best intennittent in the past. 

In sum, whatever the effect of the HHS argument on Medicare, it could result in at 
least a partial reversal of the successes ·of the 1995 battJeto preserve a Federal private 
right of action to enforce the Federal guarantee of rights under Medicaid. Rather than 
appealing the "State action" rulings of the Ninth Circuit, the Administration should, at 
most, petition for the case to be remanded in light of later Medicare quality rules that 
might have made this case substantively moot. 
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ROUTING AND 1RANSMITTAL SLIP 
TO: (N:Imc, ofli;c IIYIII'boL 1110111 number, Asf:nt:YTPot.t) 

1. Dan Marcus (via fax) confidential attorney-client 
and attorney worlc--p!oduct conuiumiclltion 

February 9,1999 

Enclosed is an alternative version ofth~ state action section. In addition to 
being significantly shorter, it also makes a point that should be important to 
those who want to distinguish Medicaid -that under Medicare enrollment in an 
HMO is voluntary. 

It is possible, but in my view not desirable, to :file an even more truncated 
version along the lines ofwhat is footnote 11 in the penultimate draft.· Of 
course, we would still need to say that the 91h Circuit's decision is incorrect, and 
why. Filing a version of this sort will make the distinction mentioned above 
more awkward, and it will, I think, provoke a brief in opposition that will 
require us to present our arguments in a reply anyway. There are also other 
reasons why it would be less desirable to file that sort of petition. Still, it would 
be better than not filing anything. 

I want to reemphasize the point I made when I called you last evening - that 
not filing a petition challenging this 9th Circuit ruling will likely have serious 
consequences well beyond HHSIHCF A. Given the governmental interests at 
stake here, it would be stunning if we did not file. 

I hope the President will bear in mind that the arguments advanc~d here are 
the same as those we have already made in the district court, in our merits 
brief in the court of appeals, and in our rehearing papers. And we are not 
soliciting plenary review. We are simply trying to get this case back to the 
district court - absent a damaging state-action precedent - so that the new 
statute and regulations can be evaluated on their merits, and the President's 
program can proceed unhindered; 

FROM:~'<-.~._.. __ , 

Seth Waxman 
Solicitor General 
Department of Justice 

"'' 

---llld& 
5712-Main DOJ --

. 202-514-21 oC() py 
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1. The Due Process Clause does not apply to purely private 

conduct; it applies only where the actor is governmental, or the 

conduct can be fairly attributed to the government. NCAA v. 

Tarkanian, 488 U.S. 179~ 191 (1988). The Ninth Circuit held that 

medical treatment decisions of private HMOs are properly 

attributed to the federal government in this case because the 

11 Secretary extensively regulates the provision of Medicare 

services by HMOs" and pays HMOs "for each enrolled Medicare 

beneficiary (regardless of the services provided)"; HMOS must 

ncornply with all federal laws and regulations";, and the "federal 

government has created the legal framework -- the standards and 

enforcement mechanisms within which HMOs" operate. App. 9a-

lOa. The Ninth Circuit's analysis departs from this Court's 

usual approach in this area, which focuses on three factors: 

a. The first factor is whether the government ''has 

exercised coercive power or has provided such significant 

encouragement * * * that the choice must in law be deemed to be 

that c)f the [government)." Blumv. Yaretsky, 457 U.S. 991,1004 

(1982) . When an HMO makes an initial decermination whether to 

provide a requested service, it does so without governmental 

participation or assistance. Indeed, the first section of the 

Medicare statuteprohibits the "exercise [of]. any" governmental 

"supe1-vision or control over the practice of medicine or the 

manner in which medical services are provided." i 42 u.s.c. 1395. 

I((,IUU ... 

1 .1n Blum v. YaretskY, 477 U.S. 991 (1982), this Court held that the exen ~QiDV" 
medical jud,!Fent is not ~;tate at."tion, even where it may affect eligibility for govenune ,~'W:~~ 
Ninth C'.lfCUlt sought to distinguish Blum by characterizing HMO determination '"' ,.....,.,.,.., in rh ... 
nature of interpretations of the Medicare Act, rather than medical judgments, see App, lla, but the 
primary criterion employed by HMOs in this contex"t --whether the medical services are "reasonable 
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b. The second fact:or is whether the otherwise private 

accor exercises some power "traditionally exclusively reserved t:o 

t:he State." Jackson v. Metropolitan Edison Co., 419 U.S. 345, 

352 {1974) . Significantly here, the relationship bet:ween an HMO 

and its Medicare·beneficiary members is the product of a private 

choice by those members. Medicare beneficiaries may choose among 

providers and forms of coverage, and the government neit;her 

requires them to enroll in an HMO nor precludes them from dis-

enrolling. In this respect, the HMO's relationship with its 

Medicare-beneficiary members resembles its re~ationship with 

members who elect HMO coverage under employer-sponsored or other 

private health plans. Moreover, when an HMO decides whether to 

provide particular medical services requested by a member who has 

enrolled through Medicare, it does not act as an agent of che 

government. or distribute government resources or funds. 'I'he HMO 

responds as ic would to a similar request by a privately-enrolled 

member. The HMO exercises its own judgment as to whether the 

services are reasonable and necessary, and thus within the scope 

of its professional and contractual obligations. Although money 

is paj.d out of the Medicare Trust Funds to cover the flat monthly 

cost of the Medicare beneficiary's enrollment in the HMO, the 

~..,.., ... 

and necessary!" 42 U.S.C. l395y(a) -- requires essentially medical, not legal, judgment. The 
complaint in this case, moreover, demonstrates that respondents seek to challenge medical judgments. 
One named plaintiff. for ex~ple, alleged that shewa-; aenied. physical therapy becau!) ,,. ·- _.,.,.:,: ...... 
follow LheraP,euLic inslrucLions. C.A. E.R. 10-11, 1f 29. Another plaintiff allege ~!mY· cr 
physicians failed to prescribe adequate P.ain medication or to order physical therapy. A. . · 
I J, ~~ 40-41. Another plain tit( much like the plaintiffs in Blum., alleged that the HM ly · 
concluded that skilled nursin!! care was not medically necessary. C:.A. E.R. 13-15, • (f &sz_c:A A.n~ 
yet another named plaintiff aireged that the HMO denied speech therapy services on t ~e ground that 
the therapy would not be effective. C.A E.R. 16, ~ 62. 
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financial consequences of a determination by the HMO co furnish 

or deny particular services to that enrollee are borne by the HMO 

alone.?. 

Nor does an HMO exercise traditionally-governmental 

adjudicatory powers with respect to its members who choose to 

enroll through Medicare. See App. lOa-lla. The HMO's medical 

treatment decisions regarding such a member represent its own 

judgment about what is medically appropriate. A Medicare 

beneficiary who disputes an HMO denial may request an ALJ hearing 

in HHS, and the IMO then becomes a formal party; adverse to the 

beneficiary. See pp. , supra. The adjudication, of course, 

is government action, and che Secretary may order the HMO to· 

provide the requested service, but that does not convert the 

HMO's otherwise-private initial determinacion into government 

conduct.~ Indeed, the HMO's role is little different than that 

of a private defendant confronting potential liability in a civil 

suit. The defendant would always make an initial determination 

~ · See Blum, 457 U.S. at 1 0"11 (rejectin~ contention that decisions made by physicians and· 
nursing homes are attributable to the State, de:>p1te "state subsidization of the operatmg and capital 
costs of the facilities" and coverage for "the medical expenses of more than 90% ofthe patients''). 
That the government pays for coverage neither encourages HM:Os to deny requests for treatment, 
nor prevents the financial impact ofiiMO decisions from being visited exclusively on the HMO. lf 
the fact that the government pays for coverage were a sufficient basis for attributmg HMO conduct 
to the government, HMOs prov1ding services to government employees under the Federal Employees . 
Health Benefits Act of 19:J9, 5 US. C. 8901 et seq .. would also all be governrnent_acrors: 

l(!dUUOl 

_, Administrative appeal statistics indicate that, in 1996 arid 1997, the Secretary reversed HMO 
determinations in whole or in part in nearly 3 0% of all cases. Center for Health Dispt te Keso1unon, 
Medicare HMO/CMP Reconsideration Data 1996-1997 (1998). In some instance$, ~ 
the Secretary may be adverse parties in contested legal proceedings. If the HMO wish o a ~ e 
one of Secretary's decisions, it may sue the Se<...Tetary in an action for judicial revi w, 21-2 . .C. 
13 95mm( c )(5)(B); and if the Secretary believes that the HMO is not meetmg its Iesal · · , ~"" 
could impose civil money penalties or other sanctions, see 42 U.S. C. l395mrn(i)(6)(A)(i); accord 
111 Stat. 323-325 (Sections 1857(g) and (h), to be codified at 42 U.S.C. I395w-27(g) and (h)). 
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as to whether it considers itself liable and thus whecher to 

satisfy the asserted obligation voluntarily. If it declines co 

do so and the plaintiff files suit, that decision.rnay effectively 

be "reversed" -- and a contrary course compelled -- by the court. 

But that does not convert the initial private decision whether to 

meet the obligation voluntarily, or instead to dispute it, into 

goverr~ent action. See Edmonson, 500 U.S. at 627 (decisions 

"whether to sue at all, the selection of counsel, and any number 

of ensuing tactical choices in the course of discovery and trial 

may be without the requisite governmental character"). 

c. Finally, there can be no arg-Ument that "the injury 

caused is aggravated in a unique way by the incidents of 

governmenta.l authority." Edmonson, 500 U.S. at 622. This is not 

a case, like Edmonson., in which a dignitary injury or stigma of 

the sort caused by racial discrimination might be exacerbated by 

an appearance of government~l endorsement. See id. at 628. The 

government simply provides adjudicatory mechanisms chrough which 

HMO decisions may be challenged. 

d. At bottom, the Ninth Circuit 1 s decision to attribute t.o 

the federal government an HMO's medical treatment decisions about 

its members who have enrolled through Medicare appears to have 

rested primarily on the "rather vague generalization," Blum, 457 

U.S. at 1010, that there was a "high degree of interdependence" 

· and a 11 symbiotic relationship, "· App. 9a, that made the ~~~ent 

"a joint participant. in the challenged activity. 11 Burt )kVPY 
Wilmington Parking Auth., 365 u.s. 715, 725 (l961). The. facts 
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the Ninth Circuit relied upon for that conclusion, however, are 

largely common to heavily regulated industries. See App. lOa; 

pp. , supra. Even.che most intensive governmental regulation 

ot an industry is an insufficient basis for atcributing otherwise 

private decisions and conduct ro the government "where the 

initiative comes frorn 11 the private party 11 and not from the 

(government] '' itself. .Jackson, 419 U.s. at 357; see id. at 350. 

l(fJUUI 
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errs is to "remand to the agen1=y") . ' ·I 11 
I 1i 
I . II 

3 . Government acti n an~ .~ue p1ocess ~estions very similar 

to those raised in this ase ,a~e cu7rently I: before the Court in 

American Manufacturers Muthal Insurande Co., Jt al. v. Sullivan, et 
I I' 

I I .: 
§1...:_, No. 97-2000 (argued Jan. · 19, 1!999) . j·There, the court of 

I . '' 
appeals held that payment decisions m~de by ~orkers' compensation 

I !: 
insurers, as permitted by tate law, w.

1

ere both attributable to the 
I j: 

State and inconsistent wit!: due process.· Seej1Sullivan v. Barne·tt, 
. I l· · . 

139. F.3d 158 (3d Cir. 1998). Not on~y are ~he court of appeals 
, I i· 

decisions in Sullivan and in th~~ case lz:emark+ly similar, 10 but the 

precise arguments that thelSullivan p~titionefr's made in support of 
, . . I . llh, 11 u reversal there apply wl.t equal fol:jce ~n t ~s case as we . 

I I, 
I i· I ol 

. 9 The district court · lso exceedJd its Juthority in ordering 
the Secretary to terminate con~racts ~'ith HMO$ that fail to comply 
with the procedures it i · osed. · See Blessihg v. Freestone, 520 
u.s. 329, 343-344 (1997). . I : . 

10 Neither court of ap eals 'decisiJon examines the three state­
action "principles" ident~fied in Ednbnson, lsoo u.s. at 622, and 
traditionally relied upon'y this Cou~t, see pp. - __ , supra, and 
both predicate a finding of :government actionl.argely on the 
government's regulatory r le. Comparb Sullivan, 139 F.3d at 168, 
with App. 9a-10a. . ~~': !! 

I I, 
11 The state actio arguments: rais~d by .. the Sullivan 

petitioners precisely mir or th~se ra~sed inf this petition. See 
97-2000 Pet. Br. at 20-21 (arguing tltat Stat!~ does not influence 
insurer's non-payment de isio~)·, 171:-22 (atgul.ng that ~nsurer 
de J..s~ s o overnme tal benefits. dete~inations), 22-25 (no 
uni e a rava ~on o ~nD · gov,.ernmenb), 26-32 (regulated. 
nature o n ustry oes n ren·e ~tion attributable to 
S~ate). And there are c r s~rn2 r~·J..es · e ·ween the due process 
arguments as well. For exampl~, in l;this case the lower courts 
implicitly concluded ~hat 1 

• resppndentsl, could have a 
constitutionally-protecte property .interest !iin receiving medical 
services before their le · al. entitlement tal: those servi es was 
established, and that pre~' deprivation!· processes were re ~Y 
certain contexts, App. 63a. 'Petitioners in Sullivan c ~W£ 
similar conclusions reache by the cou~t of appeals there. See 97-
2000 Pet. Br. at 35-38 (arguing that d~e process does not ~P~P~Y~~---1 
disputed applications for treatment whFre the Illegal entit:.lement to 
the treatment, and thus a broperty int:erest t::iherein, has not been 
established), 42-44 {a~guillng t~~t pre~deprivftion process is not 

' I, 
i' 
I; 
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Indeed, so closely relate are the cases thad iead counsel in this 

case filed an amicus brie in Sullivan, emph~sizing the potential 

impact of the court's decision there on the! Medicare program at 
' I 

issue here. 12 Accordingly, we suggest that ~he petition be held 
I 
I 

pending the decision in S llivan .. I 
B. The Judgments B low Should Be vaAated And The Matter 

Remanded To D'strict: Court For Consideration Of 
rntervening Sta utory and Regulate~ ChangeS 

Absent the obvious similarities betJeen this case and 
I 

Sullivan, the Ninth Circu't•s dec~sion in thfs case would warrant 

this Court 1 s plenary rev· ew at the present! time. It· declares 

unconstitutional the Secre ary's implementatifn of a major federal 

statutory program; it af ·irma :a 1 detailed nb.tionwide injunction 
. . h . ~ l . d 

requ~r~ng t e Secretary to . ~mpose cer~:.a1n . proce ures on 

participating HMOs; and it constitutionalizes on a nationwide·basis 

the conduct of :Private healthcare organizations 
! I 

offering services to hundr ds of thousands ofJprivate individuals. 
I I 

On Augusts, 1997, ho ever,' Congress com~rehensively reformed 
: I . . I . 

this area of law e acting ; the ·new M~dicare Part C and 
. : . . I 

establishing the new "Me icare+Choice 11 program. See Balanced 

Budget Act of 1997, Pub. L. No;. :105-~3, §§ 14001-4002,. lll Stat. 

275. At the time the dist ict·conrt r,uled, ~he governing statute 
. i 

merely required that ~·meaningful procedures for 
I I [ 

hearing and resolving gr'evancesl. n :J2 U.S.C. 1395mm(c) (5) (A). 
I 1 I ' ' 

Neither that statutory vision nor the re~lations promulgated 

. : I I 
: i 

required); see also l:!yng v. Pavne, [476 U.S. 926, 942 (1986) (~· y 
that the Court has not res lved:w~ether 11 app:rlicants forb f , 
as distinct from those al eady.receiving thek, have a le 't~ma e 

claimLzo:e:n:~:~:m::::eote :::c: ~:o::t;:jc:;• R:~::::" :~rsons, 
The Center For Medicare Ad ocacy, i Inc ·I, et a~. , Br. at 4, ? . 

• I I I 
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Talking Points for Conversation with Congressman Bill Thomas: 

• I want to thank you for your willingness to discuss Medicare policy options 
with us during the budget discussions. Although I know the process has been 
sometimes frustrating, you and your staff have been constructi'le from the 
beginning and I sincerely appreciate that. 

• From what I am told, your influence can be clearly seen in the Medicare 
portions of the budget agreement. (See attached memo on the influence of 
Thomas on the fmal agreement.) 

• We have a great deal of work to do to complete the budget agreement and I 
want to continue our positive working relationship to assure there are no 
surprises on either side. I also want to make clear that I well understand that 
the budget agreement did not and should not overly micromanage the normal 
Committee policy development process. 

• I do want you to know that, to the extent it is helpful to you, I will make 
certain the experts within the Administration will be available to respond to 
any technical assistance you filld your staff may have. I know you have met 
with Chris Jennings and N arrey Ann Min, and I will make sure that they as 
well as HHS are at your disposal. 

• I have heard you have a number of ideas on the managed care front that are 
creative and thoughtful. I know you are also working on home health 
payment options. I am told that your work is promising and I look forward to 
hearing more. 

COPY 



• I am aware of your desire and commitment to add a medical malpractice 
provision and, perhaps, a Medical Savings Account (MSA) demo. I know 
you understand that these two provisions cause my Democratic caucus and 
myself heartburn. Having said that, I do appreciate your being up front with 
me on your intentions. 

• I must tell you, though, that any movement on an MSA demo will create 
problems. Already the Democrats want me to Write a letter suggesting I will 
veto anything with any type of a MSA in it. I would be willing to review 
suggestions about a MSA demo, but I cannot even consider anything until I · 
can make sure it is extremely limited. 

• I am directing John Hilley and the rest of the White House staff to keep in . 
close touch with you. Please call John if you feel we are being unconstructive 
in any way. I look forward to working with you in the weeks to come. 

COPY 
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II. 

THE WHITE HOUSE 

WASHINGTON 

March 3, 1999 

MEETING WITH THE SENATORS KENNEDY AND ROCKEFELLER 
AND REPRESENTATIVE DINGELL 

DATE: 
LOCATION: 
TIME: 
FROM: 

PURPOSE 

Thursday, March 4, 1999 
Oval Office 
3:45pm-4:15pm 
Larry Stein 
Gene Sperling 
Bruce Reed 
Chris Jennings 

To meet with Senators Kennedy and Rockefeller and Representative Dingell at 
their request. 

BACKGROUND 

Tomorrow, you are scheduled to meet with Senator Kennedy, Senator Rockefeller 
and Congressman Dingell to discuss their concerns with proposals being 
developed by the Medicare Commission. Their concerns have been heightened 
most recently by two developments. First, they believe that the latest version of 
the Commission's recommendations contains significantly flawed provisions and 
notable omissions which would harm the program and the beneficiaries it serves. 
Second, they are extremely disturbed by recent, intensive efforts by Senator 
Breaux and Congressman Thomas to persuade Laura Tyson and Stuart Altman to 
engage in an effort to find a compromise that they can support. 

In short, these Members have concluded that nothing good can come out of this 
Commission. They believe that it is time to develop an exit strategy that helps 
ensure that the_ Commission's recommendations do not provide momentum for 
flawed policy to be passed by the Congress. 

Last week, Senator Breaux presented his latest Medicare reform plan. It contains 
several important, innovative provisions, including policies to modernize fee~for­
service and rationalize Medicare's cost sharing. Its premium support 1 oposal --
while not fully developed and currently flawed -- maintains the Medic lr("'4 (\PY 
entitlement and achieves needed savings for the program. However, tl e~~ 
also includes major shortcomings and serious omissions, including: (1l-fti .. , ..... ~----...J 



reference to any sort of financing proposal or the dedication of the surplus, despite 
the Commission mandate to do so; (2) no prescription drug benefit; (3) an 
income-related premium that begins at $24,000 for single beneficiaries; and ( 4) a 
premium support model that has the potential to leave rural beneficiaries with 
higher premiums and no additional choices. 

All of your appointees publicly and privately expressed their concerns about these 
elements of the plan. In response,. Senator Breaux asked Laura Tyson and Stuart 
Altman to Write down their concerns. They did so and passed back this document 
to the Senator two days ago. Theirrecommendations are generally consistent 
with the principles for reform that you outlined. For example, they suggest 
including the surplus or an analogous proposal, adding an optional prescription 
drug benefit accessible and affordable to all beneficiaries, ensuring guaranteed 
benefits, and allowing 62 to 64 year olds to buy into Medicare. However, the list 
also includes controversial elements such as raising the age eligibility from 65 to 
67 so long as there is a subsidized Medicare buy-in and adding an income-related 
premium beginning at $50,000 (which is twice as high as recommended by the 
Commission but much lower than most.ofthe Democratic base would 
contemplate). Although consistent with their past statements, the document 
reiterates their openness to premium support that meets the goals that they outline 
(e.g., adequate government payment, defined benefits). 

Since Laura and Stuart forwarded their recommended changes, there have been 
numerous conversations about whether and how there can be a compromise. 
Senator Breaux is now saying that he is committed to making a number of 
changes to be responsive, including a prescription drug benefit and that there will 
be some reference to financing in the plan. However, Laura and Stuart believe 
that his changes, including his drug benefit, will fall short. Despite the Senator's 
verbal commitments, our Commission Members have not yet received anything in 
writing that reflects any of these changes. Most importantly, it is becoming more· 
clear that Senator Breaux will be unable and potentially unwilling to push the 
Republican Members to support an explicit commitment to dedicating the surplus 
to the Medicare program. 

DEMOCRATS' CONCERNS 
We expect that Senator Kennedy, Senator Rockefeller, and Congressman Dingell 
will Uniformly critique the plan. Inevitably, they will raise their serious 
objections to supporting an untried, untested premium support program; a weak 
prescription drug benefit; beneficiary payment increases (e.g., home h alth co pay; 
income-related premiiun set at $24,000, and the age eligibility increas taA~y 
complete lack of discl1ssion or commitment to add new revenues to M ~~V. .I. 
Each ofthe three also have their own additional concerns. ...._ _____ _. 



III. 

Senator Kennedy will make a political case for avoiding any positive statements 
towards the work of the Commission in general and premium support in 
particular. He may also raise his pet concern about the Commission's proposal to 
pull out a portion of medical education from the Medicare Trust Fund; he believes 
it will leave academic health centers extremely vulnerable to future budget cuts. 

Senator Rockefeller will express his frustrations with how Senator Breaux has run 
the Commission. As a former commission chair, he believes that Senator Breaux 
has not exhibited leadership and has left Democrats with no alternative other than 
to oppose his recommendations. He can also be expected to critique the Breaux 
plan's effects on beneficiaries who live in rural areas. These beneficiaries would 
pay more for fee-for-service, probably not have any new plan choices, and, 
depending on its design, not have access to an affordable drug- benefit. 

Congressman Dingell will also like,ly emphasize his disappointment in the 
process. He Will underscore that he kept an open mind to the Commission work 
until last week, when he concluded that he did not have sufficient information to 
make an informed decision on the plan -- and the information that he did have led 
him to conclude that this plan is a simple cost shift to beneficiaries. 

All three Members will urge you to not send any positive signals about the 
Commission's work. They may also suggest that you do everything possible to 
advise Laura and Stuart that their continued discussions represent a political and 
substantive gamble that is unjustified given the lack of likelihoo~ of a positive 
outcome. · 

PARTICIPANTS 

Pre-Brief 
President 
John Podesta 
Steve Ricchetti 
Doug Sosnik 
Larry Stein 
Gene Sperling 
Bruce Reed 
Chris Jennings 
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Event 
The President 
John Podesta 
Senator Ted Kennedy (D-MA) 
Senator John D. Rockefeller, IV (D-Wv) 
Representative John Dingell (D-MI) 

IV. PRESS PLAN · 

Closed Press. 

v. SEQUENCE OF EVENTS 

As usual. 

VI. REMARKS 

. None. 

Vlt ATTACHMENTS 

I. Talking Points. 
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TALKING POINTS 

• I understand and share your concerns about the Commission's proposal to date. 

• As you know, my budget, my policies, and my economic and political strategy are 
reliant upon the extent to which we succeed in dedicating 15 percent of the surplus to 
Medicare. I strongly believe that this is the right policy for the nation and for the 
program, but it is becoming increasingly clear that the Republicans on the 
Commission will not accept it. 

• I recognize the frustration that you have about the ongoing discussions that Laura and 
Stuart are having. I do believe that they are raising many of the same conce·rns that 
you are raising with me today. For example, I know that they have expressed their 
opposition to a plan that doesn't address financing, that does not provide for a viable 
and affordable prescription drug benefit for all beneficiaries, that increases the age 
eligibility without recognizing the impact that this would have on the uninsured, that 
sets an income~related premium at $24,000, and whose premium support proposal is 
not fully developed. 

• Laura and Stuart have informed us that they do not believe that the Republicans will 
be adequately responsive to their"suggested improvements. They do feel 
uncomfortable, however, pulling out of the process until it becomes clear that this is 
the case. They fear that it would look too political to do so. 

• Although I share your concerns, I believe that it would be imprudent of me to instruct 
any of my appointees to reject Senator Breaux's request for assistance until it becomes 
clear that he and the rest of the Commission are not being responsive. 

• I value your wisdom and suggestions on this critically important issue; But I want to 
assure you of one thing: I will not sanction any proposal that does· not dedicate the 
surplus to Medicare, guarantee a defined set of benefits without excessive new costs to 
beneficiaries, and use savings from reform to help fund a prescription drug benefit. 

• I do believe, though, that it is untenable for us, over a period of time, to only oppose 
flawed reforms. We are going to have to define what we stand for, and to come up 
with real savings to help fund a long-overdue prescription drug benefit. To that end, 
we will need to keep in extremely close touch with you on any issue related to 

,....-------, 
Medicare reform. 
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THE WHITE HOUSE 

WASHINGTON 

February 24, 1999 

RECOMMENDED TELEPHONE CALL 

TO: Senator John Breaux 

DATE: February 24, 1999 

RECOMMENDED BY: Steve Ricchetti, Gene Sperling, Larry Stein, Chris Jennings 

PURPOSE: Return call to Senator Breaux to discuss the Medicare Commission 

BACKGROUND: 
Senator Breaux has requested that you call him to give your reaction to his Medicare reform 
proposal and, most likely, to seek your help in encouraging Laura Tyson and Stuart Altman to 
support.the work.ofthe Commission and help him achieve the 11 votes he needs to report out a 
recommendation. (The Senator is assuming he already has Senator Kerrey and, as such, has 10 
votes-- 8 Republicans plus Senator Breaux and Senator Kerrey.) 

Senator Breaux will no doubt continue to say he is very open to changes to appease Laura and 
Stuart. However, n'? proposal he has released to date comes close to reflecting the views of 
Laura, Stuart or -- for that matter -- meets the basic principles you outlined in your AARP 
speech. To the contrary, his proposal has ·so many serious shortcomings and major omissions 
that all of your base Democrats (the Vice President, Daschle, Gephardt, Dingell, Rockefeller) are· 
urging us to avoid sending any positive signal about the Commission's work. Highlights of the 
problems include: no use of the surplus for Medicare, no acceptable prescription drug benefit, the 
inclusion of the age eligibility increase (without any policy to prevent the number of uninsured 
from rising ORany 55-65 buy in), arid an income related premium that begins at $24,000 for 
single benefiCiaries. (Attached is a more detailed summary ofthe current Breaux proposal.) 

Although Senator Breaux's proposal contains some positive aspects (e.g., new market-oriented 
tools for the fee-for-service program, rationalizing its cost sharing, and at least the start of a 
potentially viable premium support program), we have concluded that the Commission's work 
product is both politically and substantively unsalvageable. Senator Breaux has not yet reached 
this conclusion and continues to court your appointees. In fact, as recently as this evening, he 
met with Laura and Stuart to solicit their ideas on what changes would be needed to obtain their 
votes. While Laura and Stuart do not believe that the Commission will be sufficienrtl._v ____ _, 
·responsive, they feel uncomfortable rejecting this request for assistance. 

We believe the time has come to have an honest, direct conversation with Senator rCQfY 
why we do not believe we cannot support the Commission's proposal at this time. we-o.t:ucv~;; ;l 
can be done in a way that illustrates why it would be beneficial to him and the prospects for 
reform to conclude the work of the Commission with the ten votes he has. 



I. 

We believe you can have.the most constructive conversation by telling him it would be 
completely counterproductive to the prospects for reform if you get in the middle of the debate 
and strong-arm the Democratic appointees. At this point, you can tell him, it would only divide 
the party and make it more difficult to pass legislation down the road. A better approach in 
which you can still show action and leadership is for the Senator to come forward with the best 
possible report and you can tell him you will: (1) praise the report for strongly advancing the 

· issue and (2) assure him that you will commit to coming forward in the weeks that follow with 
your own constructive ideas for moving bipartisan legislation forward. Attached aie some 

· suggested talking points. 
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TALKING POINTS 

• John, I believe your Commission is performing a constructive function. It is 
floating important ideas that have real potential and that may well lay the 
groundwork for the type of reforms we both want. 

• Having said this, my Commission members -- even those who are supportive 
of the premium support concept (Laura Tyson and Stuart Altman) ---have 
raised a number of very legitimate concerns. I am sure you can tell from· 
your conversations with them that their beliefs are their own. I also want to 
assure you that the only message the White House has given to Laura and 
Stuart is to be constructive and to help you produce the best possible 
package. 

• More important, though, ~e are facing a real "melt-down" from the base 
Democrats. While you may want to still try, I am not at all confident that 
you can produce the changes that they want, let alone the alterations Laura 
and Stuart want, without losing all or most of your Republican support. 

• And, because of the strong feelings the Democrats have against your 
package, I don't think it would be advisable or productive for me to jump in 
this debate at this time and try to jam it down their throats. Therefore, 
recognizing the situation you face,it may well be best for you to move your 
package out with 10 votes out of the Commission. 

• Doing so would avoid giving Democrats more time to analyze, criticize and 
undermine your work, since the only way you could even hope to attract 
Laura or Stuart would be through a prolonged discussion about important 
details~ If you do this, I will say very positive things about your work, 
underscoring my belief that it provides an important contribution toward 
addressing the complicated and numerous challenges facing the Medicare 
program. 

• I will then work with you in trying to develop a proposal that take -~~1ftfiy 
ideas without totally driving away some of the key Democrats we "DJ \sir 
to get the reform we both want. 
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THE WHITE HOUSE 

WASHINGTON 

~'31 
May~1994 

MEMORANDUM FOR THE VICE PRESIDENT 

FROM: ?ACKQ~ " 
BRUCE REED 
PAUL WEINSTEIN 

SUBJECT: SEIZING THE OUTSIDER'S AGENDA 

1 ., .. · r._ ~'\A.L 

""' ~ 4- Le, ... • ~ 
~). 

. . . 

. --we aelie>t~e i1 is important that the President tfti:Ee Uu: gffeasiue QD a SGR08 ef issues .... 
~ put forward a reform agenda"ler ~he Fest ef the tie~ will enable him to remain the 

agent of change and political reform in 1996 and beyond. . · · 

·t~lc.;"j 
,:....";f\,. 
.. ~f\­
r..f.!"..-'iS~ 

'"""'t"'~~ .. 
. a. ... \r-4. s 

..... cl 
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~ 
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· Lamar Alexander's opening salvos suggest that the President's Republican opponents 
will try to capitalize on· the American people's continued disenchantment with Washingtolb...... 
an accuse t e Prest en o a9aBEleftinghis-ageseB fer dumge ema _lettmg Congress~~ 
with business as usual. Sue attacks will always find a receptive audience among Perot 
voters -- the 19 percent of the electorate most hungry for change and most hostile to the 
status quo. n.~.s ;, l:..c-n~ ""+- .!.1 ~&. s .. n~ -~ q_..~ v .. _h.rJ ('c.(•;+a.ci .... 
~d.4&'1'-' w._,\,;;,.1~~ {o~~.tt--a..J.;c..cl.J, wL.rc.l. f"<-(HtJ, "--"'~ ·~ 'f'-.":""js. 'h-. .. r . 

Tbe President cari already niake a strong case that he has fought for change, and d..iJS c: f-;:J f-#1-'1. ... 
defeated man s ecial interests in the rocess. Bat- we need to keep pressin for more "- 41 

c; "'.,l u-
Sweeping change in how government works and the way Washington does usiness. ...,..;1\. ~~ 

. ,,., • ....... c-c. r. ~ ... 1 
vit~l.lc.. we ~ 

Here are a few imuwatiu')_proposals for the President to consider a ter e r-~&.n'\~t 
legislative session is concluded: ~J 

~.,,, 

;'~~.L 

GOVERNMENT REFORMS (REGO m 

1. Children 's Tax Credit Paid for by Cutting Government Subsidies 
k~.,.l 

• l»l•,..k. 1 The President's most prominent remaining campaign promise and the Republican's last 
•f' hope for a wedge issue is the middle class tax cut.. The version he always favored was the 
~\sc..•""t one you proposed in Gore-Downey: a children's tax credit. We recommend that the I"'"'~ 
1-- Administration propose establishing a trust fund to pay for a Children's Tax Allowance . ..P.,' 
1
'"' ;l-+ '

1 
targeted towards middle-class families. It would be paid for by savings from elimin mg · p 

· ~· lc., unnecessary government subsidies. This cut and invest strategy would reward hard-~ y 
... ~ middle-class families who play by the rules and eliminate subsidies for industries tha ~\11 
~slc.-.4 be able to compete in the marketplace on their own. . 

. ~o\,•., r 



Rob Shapiro has proposed a series of corporate subsidies and government programs 
that could be cut for this purpose. None of these cuts would be easy, but all would pit the 
President against established interests in Washingto~. ¥=the mgst catFooshed-sp~ 

_,...iateiC:sts ~eul~esset tiMJeieat mi~Eile class tax re'i f Y " ee)ul8attifeE4J.his effort to~ .. l d ~ 
as the second phase·of Reinventing Governmen~ stress the theme that parents can do "1._1..~c....,.c.ril~ 

· . more for their children with this money than government can. . IN Oil .c:r 
o•..,i••"''l· ., ......... _u k-..,.4 ~ ~&....'"'- c....c-~11~ ...,1....;-..L.. ~·1 ~t-.r .,_, ,_4 k.4 , .. 

.!Some of Shapiro's examples include requiring polluting firriis to pay more of the costs ~ r...,. ~ ~ 
of cleaning up their toxic wastes ($1.1 billion); allowing Federal agencies to buy goods and ,., •"· 
services directly from private firms at market rates ($16.8 billion); ending subsidy payments w=-~· ~ ~ 
for wealthy farmers and companies ($1 billion); charging market rates for water from Bureau rc.-..-... &.l~ 
of Reclamation projects and water used to irrigate surplus crops ($4.3 billion); chargillg ~~ _ Q 
market rates to mine on public lands ($1.2 billion); charging firms using the inland waterways Wt · ~~~ 
to cover government's costs ($2.2 billion); charging utilities the government's costs to enrich 
their uranium ($1.6 billion); ending extractive industries' special right to fully deduct their 
intangible drilling, exploration, and development costs, instead of deP.reciating them ($5.9 
billion). IJlJ. t("t.&v_..l.~ c,....;.,1.(., Lh, (t.v•.l j +- ~ ""U&.Jh· • ..a "'f c..~tf"l""t" 
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~The savingstcould go into a trust fund earmarked to provide tax relief for families 
. { \Vl~n !.oung childre~d nobody would get their tax cut until Congress agreed with the 
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· We asked the Treasury Department to provide us with some preliminary estimates of 
the cost of increasing the personal exemption for dependent children by $3,000. Because the 
costs of raising children decline as children grow older, we propose to phase down the 
increased exemption or credit for children above age 5. Above age 9, the exemption would 
return to the current level. Only middle-class families who earn up to $60,000 Adjusted 
Gross Income (combined income) would qualify. We also would exclude families who will 
receive the expanded Earned Income Tax Credit. For families in the 15% tax bracket, the 
allowance would be worth an additional $600 per child. For families in the 28% tax bracket, 
the exemption would be worth $840 per child. Treasury estimates that this proposal would 
cost $6.6 billion in FY96 and $33 billion over five years. · 

3 . '\National Referendum 

One of the biggest complaints about Washington is that it is disconnected from the 
pulse of America. One way to give· government back to the people would be to experiment 
with a national referendum that would allow people to express their views on issues of 

. importance. (";:"\ · 
. ~ . 

· National referen~ are commonplace in Europe. Citizens in France and Denmark 
yoted on whether or not to stay in the European union. In Italy, voters rearranged thr----------. 
representative system. Even Russia's new democracy has a public referendum systerr. c Q py 
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In the United Stat use of referenda is limited to the State and local levels. 
Twenty-three States have some form of voter initiatives. where an issue can be placed on the 
ballot if a petition has enough signatures. Most of these States are west of the Mississippi. · 

. ~c:...,v .&.4 W'-{ d. 
Establisllinlfa binding national referend:istem would require a Constitutional 

Amendment. ~ ~assage of an Amendment · take awhile, the President could institute S ~ ~, 
a temporary, non-binding referendum system while pressing for a Constitutional Amendment l '\"' ~h¥t 
Or the President could ask Congress to experiment with non-binding referendum votes on a tJr~ ~ 

limited number of issues to see if the idea works before proposing a Constitutional d ( "", ... u. 
. . 

Amendment. t..~s~s • 

The advai:Ice of information technology makes the prospect of some kind of national 
referendum increasingly inevitable. Done right, with appropriate Constitutional safeguards, 
su~h an idea could bypass gridlock on important issues and enfranchise voters who have lost 
faith in Washington. It wouldn't have to be as shallow as Ross Perot's "electronic town 
meeting"; it could be an Information Age version of LaFollette and the Progressives' idea_..:_ 
a tool to give· citizens more say when their representatives will not listen. 

For example, a referendum could be placed on the ballot at the time of a general 
election if at least 1% of the population of each State indicate that they want a vote. During 
a transitional period, signatures could be collected electronically by E-Mail or Snail Mail 
(postal service) by the Federal Elections Commission. Electronically, the validity of the 
signatures could be verified using the new digital signature standard recently established by 
the National Institute of Standards and Technology (NIS1). Participation would be limited to 
registered voters. (Over time, national referenda would probably lead to increased voter 
registration.) 

:J. . ~ .Tax Simplification For Business 

. The tax code is littered with special preferences for certain t pes of businesses --
pharmaceutical, advertising, dairy, life and casualty insurance ( · approximately $49 
billi* that east bj!ljgps jn higher px:ices fQr tmi~ayers tmd lost revenues for the Treasury. 
During his second term, Reagan made tax reform his number one priority: eliminating 
loopholes and loweringincome tax rates for all levels of income. We suggest a similar 
approach for the business code. Simplify the tax code by eliminating special tax incentives .. 
for a few businesses and use the savingS to implement an across-the-board long-term capital 
gains reduction and a ten percent worker training tax incentive for all employer spending on 
employee education and training programs. This would level the playing field for all 
business. Together these proposals would cost approximately $24 billion per year ($17 billion 
for capital gains reduction and $7 billio·n for training tax credit). · 
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Some examples of the special tax preferences we would eliminate include: repealing 
the special tax credit exempting income earned by U.S. firms on operations in U.S. r--......::;;...._ ___ ..... 

possessions ($21.5 billion); ending firms' right to fully deduct advertising costs by an eo py 
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20 percent as a capital cost of building name recognition·($17.5 billion); ending the ability of 
firms to exclude 15 percent of their income from exports sold through special foreign 
subsidiaries set up as paper corporations ($7.9 billion); ending farm firms' special right to 
defer tax on income from crops delivered the following year ($1.2 billion); ending special tax 
exclusion for costs ofraising dairy and breeding cattle ($0.6 billion); taxing small property 
and casualty insurers on same basis as their larger counterparts ($0.2 billion); ending small 
life insurers' special right to be taxed on invested income instead of gross adjusted income 
($0.6 billion). 

Proposing a reduction in the long-term capital gains rate will promote investment and 
productivity. It will signal that the President is pro-business and also will take away an issue 
long dominated by Republicans. Coupling the reduction in the long-term capital gains rate 
with a training tax incentive should help win broader support. -

. - . J)... ~( .• _.A--.....J. ~l- . 
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CONGRESSIONAL REFORMS .,..- tf"""" V" i 
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e~r~- _ ~ 
. To achieve his reform agenda, the President may have to tum up the heat on ~ 

Congress. He doesn't have to point fingers at anybody, but he needs to enlist support for c. s '' f~'d=t 
popular reform in order to _overcome lingering resistance. We can't reinvent the Executive ~- ~ 
branch unless we get some help in reinventing Congress. 

1. Require Congress and the Executive branch to abide by all the laws they 
pass, and challenge Congress to reduce its_ operating costs by 20% 

. . -~ 

The President has long maintained that one way to put government back -in touch with· !;...--- · 
. the American people is to have Congress abide by the same laws it imposes on the rest of ~ , 
America. The President also challenged Congress to follow his lead in reducing its cost of 
doing business -- Congress operates at· a price tag of up to $2.8 billion a year, or some $5 T 
million a_Member. The budget battles of last year suggest that there is a great deal more t-·\\... l-
support for these ideas than the leadership might like us to believe. This isn't a cheap shot at -t ~ s 
Congress; it's asking the same of them that we asked of ourselves. And in the current ~S J\ _ 
atmosphere, we would actually be doing most Members a favor by giving them a chance to Li 1--
vote for something that will play well back home. · ·~ 

2. Reduce the Number of Congressional Committees and Subcommittees 

There are 239 committees and subcommittees in the House and Senate and 37,000 
employees on Capitol Hill, many of them committee staff members. The proliferation of 
committees has led to the proliferation of redundant, duplicative, and ineffective Federal 
programs. These programs often exist not because they. serve the interest of the American 
people but exist because so many committees want a piece of the action. We recom .-~ 

c.N'Q fv 
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~· 
legislation or a process that would reduce the number of Congressione · 
ommittees by half. _ coPY 
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3 .. Term Li~. on Congressional Chairmanships 

. Committee cha· en, protected by a system that typically defers to seniority, resist 
reform. Most chairmen VI '\.their missions as expanding the scope and power of their 
committees rather than promot·~ change. Limiting chairmanships to six years would 
decrease the incentive to empire-build and encourage legislators to place the national interest 
above· the narrow interest of their ~~ittees. Unlike Constitutional term limits, which . 
would deprive Congress of many of i most talented Members, this proposal would simply 
require them to apply their experience expertise in other legislative areas. · 

BUDGET REFORMS 

1. Line Item· Veto/Enhanced Rescission Authority 

Z_ The House earlier this year passed expedited rescission authorit but the proposal is 
still sitting &a a~t;a up9n in the Senate because of the opposition of Sen tor Robert Byrd. 
The President has always supported some type of line-item veto authority, we believe this 

· should be made a legislative priority next year. Only with the President's full support can we 
expect to pass this legislation next year. Unlike the Balanced Budget Amendment, the Line­
Item Veto would actually help reduce the budget deficit, and its passage would help the 
President deflect criticism that he did not support the Balanced Budget Amendment. In 
addition, the President ought to beable to rescind a portion of an agency's appropriation as a 
way to enforce performance. 

· 2. Sunset All New Programs 

Nothing in government should last forever unless it works. You've called for 
sunsetting the federal personnd regulations as part of the National Performance Review; you 

. should go further, and require a sunset for all new initiatives. One example of where the 
Administration has already done this is the Empowerment Zone/Enterprise Community 
Initiative, in which the tax incentives expire after ten years. 

OTHER IDEAS 

1. U.S.-South Africa Free Trade Agreement 

On the trade front we've made great strides in defining the Administration as pro­
business/new Democrat, but everything we've done so far was initiated in previous 
administrations. We recommend proposing a free-trade agreement with South Africa that 

, ... · ... 

would further cement our relationship with thek new .d.emocracy and make it clear that-,+f'uv'"te-----..... 
United States is not retrenching from the world community. At home, an FTA with Spco py 
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Africa would be supported by members of the Black Caucus and Republicans, therefore 
making it one of the few trade agreements that could pass easily in Congress next year. 

2. Public School Choice and Charter Schools 

The Goals 2000 legislation put the Administration. on record for innovation in 
·education, but it will take a concerted national effort for these reforms to take root. Lamar 
Alexander will try to make the mediocrity of American education a defining theme -- it's his 
strongest suit. The President should build on his own remarkable record here and in Arkansas 
by launching a national crusade for higher standards and values. Two reforms he would 
surely like to push harder on a national scale are public school choice and .charter schools. 
He should not leave this work to the Department of Education, even though Riley is doing a 
terrific job. Alexander will try to paint us as a prisoner of the education establishment unless 
the President is out front pushing for daring reforms. 

_,:····· 
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MEMORANDUM FOR SALLY KATZEN 

FROM:. MICHAEL WALDMAN 

SUBJECT: REVOLVING DOOR AND ETHICS ISSUES 

Attached is a draft memorandum on the Boren bill. Bruce Reed and I have 
reviewed the issue, and he is reviewing this draft this AM. As you will see, my 
views on what we should do have hardened. I believe that, post-Howard and Roy, 
it would be dangerous for us to intercede -- for the first time ever on any such 
ethics bill -- on the revolving door issue, of all issues. 

As for the draft OGE letter on the Conyers bill: I do not object to OGE . 
. sending some letter of this sort. But it seems to me that they miss the major 

argument against the Conyers bill, which is that the conduct that Conyers is 
seeking to affect is covered by the Levin-Bryant bill. Levin-Bryant requires 
disclosure of a wider array of activities than current law. It does so for all 
lobbyists -- not just former government employees. Levin-Bryant strikes the . 
better balance than Conyers. Our comments on Conyers should be couched in that 
context. 
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Dtu Kr, Chairma.1u 

We in publio aarvio• ha~a an opportunity to 
rtconhact the b0n4• of truot: with tb• Aaarioan 
people. A• l have ••4• oleak' fr011 the beg 1M in; of 
ay Adminiatration, t ~11.ve that political reform 
llUBt be a top priority. Aa part of that atfort, I 
1trcn;ly aupport the LObbyiri; pisclas~• Aat of 1993. 

; 

Too tan in reo ye.r., our ova~naent ha• 
not ser~&d interaata t ;avera9• tiaena. one 
major rAaaon t · thio is · 4 o onate 1m act 
of lobbyists on the ~overnm· tal proce••· T ay, 
aomg aatimatea, a1 many ae ao,ooo paop~a ~r~ in · 
waeh1n;ton 4iraotly ~r ~ttectly as lo~byiata, 

nw; (t£'-~~ ....... £ represantitl~ or;aniaed 1.ntet-esu bafcira con~••• ancS 
~ ~ f-f~~tth& axacutive branoh. To b• aura, lobbyin; i• a 
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v'nc,a.r ~ t• ~ · prcpoea to U.mit that ri;ht~ But w 'cannot allow the 
D se S~> ('"fr ~ t!"'. clamor ~r-9anized. ~arasta _ .. who o often eee.k ' to pras&r tho atatua o ~- to drown t the voice 
S6 s• • o 't-l of the broa 1cScSle o1at • j · 

~_;:.k-l.-~, "• \'~L..~ oaapit• tha eno~oUJ ~act of lobbJ~n;, and the 
huq• sum• spent for tho•a ~sos, currant law• do 
not. bo;ift to a44~•ss the pUbll~'• question• abo~t 
yhat torcal influanoe polidY• Only a amall fraction 
ot individuals vho &hould taiister unda~ current law 
evan do so. Disclosure forms aro veal, loophole­
ridden and provide aeln1n;~••• information. Data 
re;~d1n; lobbying on ~a~f of foreivn intare•t• 1• 
particularly inadequate. ~4 the 4ef1ftitiona of 
lo:bbfinCJ in cunent lall ha-ie not ltept.up vith tbe 
re•l~tiea of the labyrinth~ne re;ulatory state. 
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diaoloU4,,•o·C• full ran;~ of ao~:Lvi~i•• of 
lobbyillta :~.• opan to p\1bl10 :scrutiny. Towud that 
and, I otrcntlY onder•• tha ~aetage of la;1alat1on 

. ~at voul4 strert9th•n an4 e~euline lo})byil19 
d:Laoloturt, an4 that atfaot~vely provi4~• tha public, 
the media an4 competing int~re•t• ao~eta to 
information UQ\It tho axten~ of lobbying. 

- ! This le;islation voulcS!croata a,ooa,r•han•ive, 
un!fora statute o0varin; &1~ protaaa1onal lobbyists 
without re;ar4 to whioh bra~oh of the federal . 
r,overrment thoy lobby. The' bill provide&, tor tha 
firet ti~e, a broad defini~ion of who 1• 1 lo~yi•t· 
It re~iraa that lobbylatl ldantity their olienta, 
1pecity on which issue• they lobby, and 4iscloaa how 
~\loh they epent cr were pai~. At th• sa~• tiae, it 
streamline& e~iDtin; law to!make the rulaa mora 
co~prehens:Lbla for indiv14u~l• who must comply. 

In ad~ition, I balieve' tha 'subcommi~tee aay want 
to tak• step111 to euenqthan' at'lli clarify t.ha bill. Ky 
Adainiatraticn lo~ko forwa~ to workin; with the 
subcommittee on such impro~amanta. 

. ! 
Wa oannot settle for buainall as uaual in 

Waehinoton; thi• leqialati~n =uat. ba only ~· 
be;inn1a; of lar;a scale p~litical reform. My 

__ ___.[1lflo!!ui:!!n:=i~str...,. ation hal a.lrtady ;i!Dpleme.nteci the tou;hest-
ever ras ona on, post-~mplo~ant lobbyil\9 by 
senior oftioiala, nning ~ham from lobbyin; their 
agency for five year end tro= over aorvini a• a 
reqistere4 ~;ant for a for$i91\ qovar~ant. wa hava 
propose~ the alimination ot tht 4G4UQt1bility of 
lobbyin; ~xpenseo. This 4~4uot1on inappropriately 
subsi4iaea or9ani1ad interest• who satk to intluanc• 
the 1eqialat1va proceaa. ~ina1ly, we will shortly 
propost c~mpaiqn finance r•torm laqialation that will 
turthar re4uoe tb• rola ofiorganizad interests in the 
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MEMORANDUM 

.TO: Bruce Reed 

FROM: Steve W aidman 

RE:. Republicans and National Service 

As you are mulling over some bold steps towards bipartisanship, please . 
consider some dramatic, high-profile Republican appointments to the 
Corporation for National Service's Board of Directors. 

National service, as you know, is one area where we already have strong 
Republican support. There are several appointments you could make that 
would send a strong statement that the President is serious about working 
with Republicans where possible. And I think it is the sort of job that you 
could actually get some prominent Republicans. They can be helpful 
without sullying themselves by being too inside. 

Take a look at this memo I prepared for Harris on some possibilities. 

Also, we'll be sending a memo to Clinton soon about why he should make 
national service a central theme of second agenda. 

Thanks again. 

14]002 
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.---------------------------------------------------

IV. General Strategy 

We have beaten back the notion that this is a White House engulfed in 
answering charges. And the proof in this has been our maintenance of high 
ratings. The press cannot understand how we have continued to show leadership 
under their assault. 

This means that we continue the posture of being the central force for 
accomplishment in the face of a Republican Congress that is again creating 
gridlock. 

If we win CWC, then that becomes an inside the beltway example of Clinton's 
leadership. If we lose CWC, it is an example of gridlock in Congress- the failure 
to act on it when they had the chance to do something the world needs. 

After CWC, the Republicans will turn to late-term abortion or to comp time. Late­
term cannot be a win for us -even if we win it, as it really affects Democrats in 
Congress, not us. 

Comp Time is our preference -to work out a comp time solution that gets rid of 
the bills discriminatory effects (all workers of a class must be offered it) and 
makes employers produce on the time. 

Rahm believes we can bait the Republicans into comp time by opposing it 
strongly. But if there is no budget deal, then the Republicans will be the ones 
who need an accomplishment, as most will blame the Republicans for a lack of a 
deal. · 

April 23, 1997 Page9 
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TO: 

FROM: 

DATE: 

Bruce Reed 
Elena Kagan 
Steve Silverman 

. ~v Diana F ortu · ,. 
February 28, 1997 

Attached is a scary paper I just got from the Corporation, with lots ofnames·attached to task 
forces. I am trying to find out how far along in the process these names are, but I will yell at them 
if they are anything other than the Corporation's own ideas. 
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MEMORANDUMFORBRUCEi:E 
~ 

-- --FROM: Sandra L. Thurman 
Director, Office of ati nal AIDS Policy 
(202)456-2437 _, 

Re: Senate Democrats up in 1998 

·---·------···-------

It has come to my attention that. you have raised concerns about the impact of our needle 
exchange policy on the re-election of Senators Boxer, Murray, and Mosley-Braun. Here are a 
few things to consider in that regard. 

Oppostion to needle exchange has been largely driven by the House, not the Senate. While 
opponents tried to gin this issue up during the Satcher confirmation hearings (before the Labor 
Committee on which Sen. Murray sits), the issue was never raised during the hearings or in the 
pages and pages offollow-up questions. While Senator Ashcroft raised needle exchange on the 
floor, he quickly realized that it was not an issue_that resonated with people and moved on. 

Senator Specter has been a leader on this issue. He pushed the Appropriations Conference 
Conunittee last year to maintain the Secretary's authority and has a positive track record on 

-·-AIDS-:-·lfthis issuerises again, it will once again fall to him: He is up-in1998;~has-met-with the 
Philadelphia needle exchange program, and promised to continue his help. Other Republican 
moderates in both the Senate and the House have been supportive and could be organized. 

Senator Hatch created the scientific trigger for use offederal funding for needle exchange along 
with Senator Kennedy nearly a decade ago. Helms was trying to ban funding of needle exchange 
and Hatch-Kennedy offered a substitute that provided for the scientific detennination. It is likely 
that with Varmus and Fauci solidly on the program we can get support from people like Hatch, 
Frist, and others with a solid public health background and a healthy respect for the NIH. 

As for the three women Senators you mentioned in particular: · 

Boxer: Given the visibility of this issue in California, it seems likely that Boxer stands to 
gain more ifthe AIDS and health communities are happy with the Administration's action than if 
they are disgruntled. California currently operates twenty needle exchange programs, including a 
very large progr~m in LA supported by Republican Mayor Riordan. In addition, much of the 
research on the effectiveness of needle exchange programs has been done by the Univeristy of 
CA. Finally, while Rep. Riggs did not oppose the House amendment to ban funding for needle 
exchange, other CA Republicans such as Reps Campbell, Hom, and Thomas did. Now that Riggs 

--is trying- to demonstrate his active interest in the lives of women; children; am:Hamilie-s; rwe-may-~ 
just get his vote should this issu~ come around again. · C Q py 



·-- ··-- ·--··--------------

Mosley-Brann: Illinois too operates six needle exchange programs, including two very 
large and successful programs in Chicago. The Chicago Tribune has editorialized twice on this 
issue, including a very harsh criticism of the Administration's inaction and its deadly effect on 
children in Chicago and elsewhere. Given the broad based support for needle exchange among 
mainstream health organizations located in Chicago, it would-be easy to help Senator Mosley 
Braun put together a Chicago event designed to give her plenty of cover. Both the AMA and the 
Academy ofPediatrics are headquartered in Chicago and are ardent supporters of needle 
exchange. In addition, the support, of the Congressional Black Caucus, the NAACP, the National 
Council ofNegro Women, and the National Black Police Association give her added cover in the 
black community. 

Murray: The eleven needle exchange programs currently operating in W A are very 
popular among both Democrats and Republicans. During debate on Ryan White, Helms offered a 
needle exchange amendment and Senator Gorton came to floor to vigorously defend the effective 

·- program in Tacoma;WA Sen. Gorton again demonstrated his support forneedle-exehange by---­
backstopping Senator Specter's efforts to maintain the Secretary's authority in the Appropriations 
Conference this past year. 

Again, I feel strongly that this issue can be effectively managed in the Congress once V arm us, 
Fauci, et al. officially say that science is in. Those whose help we want should NOT hear about 
this on the television or read about it in the paper. They should receive information from HHS or 
the White House as soon as it is available for release. [See attached congressional outreach list of 
friends on the Hill that should be informed as part of the roll-out.] 

COPY 
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---------------------------------------------------------------------------------------------~ 

NEW COVENANT 

A. BULLY PULPIT > policy 
1. Voters are demanding it: Govt should not try to solve problems that indivs can 

solve for themselves. 
2. GOP Congress leaves us·no other choice: If all we have.is the bully pulpit, we 

bad better get our sermons straight. 

- B. WHAT IS THIS NEW COVENANT? Where did it come from? McBOR? 
-- announcement speech; acceptance speech; this year's SOTU. 
-- basic bargain: more opp. ·in return for more resp. 

-- or: We shouldn't ask govt to do what we can do for ourselves. We should 
rely on govt to help us do more for ourselves and one another. 

C. OUR CONTRACT (FLOTUS): . 
-- A fancy word for contract, but it goes back a long, long way 
-- Irony -- We get our words from the Bible; GOP gets theirs from TV Guide. 

May explain their short-term success, but we're in this for the long haul. 

D. WHAT SETS N.C. APART IS CHALLENGE TO TAKE RESPONS. 
--A Two-Way Street 
-- Basic difference b/w their Contract and our Covenant is that we don't pretend that 

you can sit back in your chair, watch TV, and tick off items in your TV Guide as the new 
Rep Congress solves all your problems. 

· -- We want to treat people as citizens, not just consumers. The old lib myth that' 
govt can solve every problem was wrong, and so is the new conserv myth that getting rid of 
govt will solve every problem. 

-- we'll only tum this country around if individuals take resp & do their part, too. 

E. HOW TO MAKE THE MOST OF BULLY .PULPIT 
-- It's harder, b/c you can't just pass a program -- you have to engage people and 

challenge them to do more. · ' 

1. MANY OF YOU have been promoting indiv respons. as the core of your efforts: 
Shalala -- WR 
Cisneros -- Empowerment 
Reno -- Community Policing 
Riley -- Parental Respons in Education -- the ultimate covenant. 
~li- IJ_,f.·frL,viu.. . 

2. Bill will talk more about direct engagement of the citizenry. I have these suggestions: 
1. Go into the lion's den -- Counterschedule. (Baseball players, Hollywood, Corp 

leaders) . 
2. Be a model of responsibility/practice what you preach -- CSE E.O . 

. . 3. Put individ~al respons at the core of your new initi~tives: Your bully p~li ·~tCe\ py 
most Imp tool you will have for next 2 yrs. They can't tescmd your bully pulpit. "-" V 
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federal race would be brought under federal spending and 
contribution limits. (This repeals the "party building" 
exemptions in the 1979 law and the allocation formulae that 
are used to implement them.) 

• National party committees, federal officeholders· and 
federal candidates would be barred from soliciting 
contributions on behalf of state parties unless they are 
exclusively used for state parties. · 

. • National political parties would be required to itemize 
and disclose to the FEC all receipts and disbursements above 
$200. 

Campaign commitment; In February, in New Hampshire, you 
promised to support the·soft money language of S.J. Common 
cause: "Will you make a public commitment now to support the 
legislative provisions passed by the u.s. senate last year to end 
the use of huge Watergate-style •soft money' contributions to 
support presidential campaigns?" Answer; "Yes, provided that 
upon enactment the Republican Party is held to the same rules." 

6• IHDEPBHDBHT EXPEHDITURES1 

CUrrent law: Individua~s, corporations or PACs that make 
independent expenditures· must disclose.them to the FEC, and must 
have a disclaimer stating their sponsorship. 

S.3; The legislation seeks to blunt the impact of 
independent expenditures rather than prohibiting them (which is 
constitutiona~ly barred). 

• Requires faster arid: fuller disclosure, and bars 
independent expenditures where-the spender has communicated 
with the candidate about the campaign. 

• Participating House candidates may waive the spending 
limits and receive extra matching funds to compensate for 
independent ads. 

1 This is particularly important if S.3 1 s soft money.--------, 
restrictions are adopted. Without effective discourageme ~i),bpy· 
independent expenditures, soft money expenditures will 
effectively be taken up by 50l(c)(3)s such as the Christi . . 
Coalition. (With respect to the Christian Coalition, who~·~a ________ __ 
activities seem to me to be flagrantly illegal, we should 
remember that we now control the IRS.) 
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MEMORANDUM 

To: Vince Foster 

From: Steve Wamath 

Date: January 28, 1993 

Re: OMB Input Re: Perks Executive Orders 

=========================================== 

Bob Damus at OMB has provided comments on the present drafts of proposed 
executive orders ("EOs") involving perks as follows: 

I. General Recommendations 

A. Bob recommended generally that the Agencies should be consulted or notified prior to 
cutting their perks. He indicated in particular that the Defense Department will be interested 
in an opportunity to comment on any changes since it receives or owns the bulk of these 
perks! such as government owned golf courses and vehicles. 

Decision or Action Required: Prior to issuing an executive order changing the status of perks, 
it is recommended that some consultation process with the Agencies, particularly the 
Department of Defense, be initiated. 

B. Bob also underscored the need to think through carefully how each of these actions 
would effect the White House. For example, in the present version of the EO, the executive 

. dining facility seCtion probably would apply to the President's meals in the White House and 
might apply to the White House mess. The Fitness Facilities section arguably could apply to 
the White House tennis court and whatever recreational facilities might be out at Camp 
David. The issue is: should the President be charged for these items as we propose to do in 
the Agencies, and if not, how do you avoid the politically awkward circumstance of having 
the White House· impose these restrictions on all of the Executive Departments and Agencies 
while exempting itself. 

Decision or Action Required: A decision is needed concerning whether the White House is 
to be included in the new policy cutting perks. The draft· EO will need to be adapted to 
conform to that decision. 

COPY 



II. Use of Government Vehicles 

The Departments of Defense, Justice, and State have armored vehicles in their fleets. 
Bob recommends excluding armored vehicles, which have a unique security justification, from 
the required cuts. 

Bob recommends deleting language to reduce the number of 'drivers. Although the 
idea would be to have these drivers reassigned, not fired, President Clinton should not be in a 
position of having forced these drivers to lose their jobs. Moreover, the reduction of vehicles 
is likely to result in an eventual decline in the number of drivers. 

Decision or Action Required: A decision is needed whether 1) to exempt armored vehicles 
from reduction requirements arid 2) to delete requirement to cut drivers. 

ill. Use Of Government Airplanes 

Bob thought that the present draft looked very good. However, there remains many 
policy questions that the policy people need to resolve such as whether to include the 
President and Vice-President in the EO's requirements. The present draft would not apply to 
the President and Vice-President. 

Decision or Action Required: There are many policy decisions that must be made before this 
EO is finalized. 

IV. Executive Dining Facilities 

The present version would charge for meals at a price equivalent to what would be 
charged at a comparable commercial facility. Bob indicated that this formulation may not be 
the way to go. Charging for more than the cost of meals raises the issue of what to do with 
the extra money. Having said that, it is necessary to determine which cost standard to use. 
The alternatives are: 1) full cost recovery (rent, utilities, operating costs, etc.); 2) recovery of 
operating costs; or 3) recovery of food costs. Recovery of full costs would probably be. 
prohibitive and may force the dining rooms to close down completely. Assuming that we do 
not want to make it impossible for a Secretary to have a lunch meeting in a private dining 
room by charging for the full costs of the meal, then the options are between charging to 
recover operating costs or ensuring that the Agencies are actually recovering the full cost of 
the food. 

Decision or Action Required: A decision is needed to change the price charged for:,;-Al·~~·-.~·~~~·.a---..., 
executive dining facilities to 1) recover operating costs or 2) req.uire Agencies to re ~" Jltpy 
costs of the food. Because the Agencies' claim that they presently recover the cost~ 
appears dubious in some instances, making this requirement explicit in the EO has lnore merit 
that it might appear at first. · 



V. Golf Courses 

Because Defense owns most of these, Bob suggested that they should have an 
opportunity to comment. One of their justifications for having golf courses is apparently to 
retain their people. 

Bob flagged a possible issue: There might be something out at Camp David that could 
be defined as a golf course and, if so, this section would require that it be opened to the 

.public. 

Decision or Action Required: Consult with the Defense Department prior to issuance. 
Consider any unintended consequences of opening all courses to the public··-- are there any . 
appropriate exemptions (e.g. is there a golf facility of some sort at Camp David)? 

VI. Conferences 

This section calls upon the Agencies to make cost-effective decisions when selecting 
their conference locations, but it does not contain a more precise definition of what factors to 
consider because I wasn't sure what would be an appropriate or workable cost standard or 
formula upon which to base decisions. Bob suggested that perhaps we should direct GSA to 
write regulations or a directive on this and have them come up with a standard. For example, 
it could require a decision based upon the lowest cost consistent with the agency's mission or 
require the agency give additional weight in its deliberations to the city where most of the 
employees work are located . 

. Decision or Action Required: Should this section be revised to direct GSA to would provide 
more specific instructions on how to consider costs when making a conference location 
decision? 

. VD. Medical Services 

Bob said this looks fine. 

Decision or Action Required: None based upon Bob's comments. 

Vlll. Agency Souvenirs 

Bob didn't have anything for this one. Obviously, there will need to be a deF;~;.,;..,.~ nf · 

what is considered an agency souvenir, but this is to be left to the OMB and gener l~sQPY 
inappropriate to include in the Executive Order. . \.;,; 

Decision or Action Required: None based upon Bob's comments. 



IX. Parking 

At the moment subsidized parking is not addressed in the EO. Bob agreed that doing 
·something about this could get very messy. He mentioned the problem that President Carter 
had over this issue and suggested that if the decision is made to end subsidized parking that it 
should only be terminated for senior people, perhaps level 5 and above. · 

Decision or Action Required: Parking is not in EO now. Do you want to reduce the subsidy 
or pass on it for now? 
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we didn't send this in July. . It may be because we prepared it BEFORE we sent the legislation to 
the. Hill in September. I just found out John Angell worked on it and will call him at DOE. Per our 
discussion this morning, I will ask OMB to circulate to agencies and WH offices for comment. 
Barring any unforeseen objections, we should be able to· do soon. 

5. Tobacco I Medicaid. HHS and Justice vetted this earlier. Here's a brief overview. HHS argued 
strongly against bringing a suit against the industry to recover Medicaid and/or Medicare costs for 
the following reasons. First, under Medicaid, states -- not the feds -- are responsible for seeking 
recovery of Medicaid expenditures from liable third parties. However, the feds do share in the 
recovery (after deducting state litigation costs), so feds will be eligible for some of (the limited) 
funds ·recovered from Liggett. We could raise the profile of this result of the suit, but AGs are 
extremely sensitive about it, and the dollar amounts are likely to be very small. Let me know if 
you want me to explore this. HHS decided earlier not to go after Medicare costs because, roughly 
speaking, (1) the litigation and analysis needed to support it would be extremely costly and (2) an 
analysis may indicate that smokers save the government money (by dying before their eligible for 
Medicare). Let me know if you want me to explore in greater depth and with more precision. 
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SECTION-BY -SECTION ANALYSIS 

• . Purpose. The express purpose of the bill is to "prevent discrimination against 
religious and other t~s of student speech and expression." nus language tracks that 
used by the Supreme Court in sustaining the Equal Access Act against an 
Establishment Clause challenge: "Congress' avowcxl purpose --to prevent 
discrimination against religious and other types of speech _.: is undeniably secular. • 
Westside Community Bd. of Educ. v. Mer&ens, '496 U.S. 226, 249 (1990) (opinion of 

O'Connor, J.). 

• Sec. 1: Title. The bill is in the form of amendments to the f4ual Access Act, and 
so titled. The f4ual Access Act and the nondiscrimination principle upon which it 
rests have ~n approved already by the Supreme Court in Mergens. Further 
legislation dealing with religion in public schools is safest from constitutional 
challenge if it builds upon the foundation laid by that Act. · 

• Sec. 2: Findings. In Mergens, the Court relied on the Act's legislative history for 
evidence ·that. Congress intended to address "perceived widespread discrimination 
against religious speech in public .schools." _Id. A similar record should be created 

· here~ and might usefully take the fonn of statutory findings. · 

• Sec. 3: Religious literature permitted in otherwise available forum. Courts have 
held that distribution of religious literature does not constitute a "meeting" protected 
against discriminatory treatment under the Act. So that student-initiated distribution 
of literature will receive the same protection as student-initiated meetings, § 3 adds to 
the Act new provisions for literature distribution that closely parallel those governing 

meetings. 

·under § 3, a school that otherwise permits students to distribute literature unrelated to 
school curriculum or activities may not prevent the distribution of literature based on 
its religious or other content. New §§ 802(f)(3) and 802B(b) expressly preserve the 
authority of schools to prohibit distribution of literature that is inconsistent with the . 
school's "b<isic educational mission, • invoking the First Amendment standard under 
which the Supreme Court bas accorded schools broad authority to restrict vulgar 
student speech. See Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 685 (1986). 

• Sec. 4: Silent prayer. religious discussion. and moment of silence permitted. 
Section 4 responds in part to recent reports that· some students have been prevented 
from engaging in nondisruptive prayer or religious discussion at school. New §§ 
802A(a) and (b) clarify the right of students at both elementary and secondary schools 
to engage in private prayer and religious discussion during nonfustructional time to 
the same extent as they. are permitted to engage in other comparable activit.¥-' ------

New § 802A(c) permits, but doe.s not require, elementary arid secondary UQ py 
provide for a short period of silent and personal contemplation by students. ~~ ...._ ____ __. 



may avail themselves of this option only if they refrain from any effort to influence 
the fonn of student contemplation, leaving to each student (and his or her family) the 
decision as to how the period of silence is used. Th.is requirement of strict neutrality 
by school officials is both consistent with the nondiscrimination principle applied 
elsewhere in the Act and a necessary condition of the constitutionality of this section. 
Compare Wallace v. ~. 472 U.S. 38 (l985)(state moment of silence law 
violates Establishment Ctause because it "express[es] the State's endorsement of 
prayer activities"): 

• Sec. 5: Individual rights and school authority protected. New § 802B contains 
substantially the same qualifiers as were fonnerly a part of § 802, moved and set out . 
separately so that they will apply to all of the amended Act's substantive provisions. 

• Sec; 6: Equal access includes means of publicizing meetings. Section 6 responds 
to reports that schools sometimes deny student religious groups the same access as 
other groups to the means of publicizing their meetings, as by use of' the school public 
address system. The bill amends the "fair opportunity" criteria of·§ 802(c) to clarify 
·that equal access extends to the means of publicizing meetings. · 

• Sec. 7: Prayer services and worship exercises covered. Some school districts may 
have concluded that the Act pennits religious groups to hold "meetings," but not to 
engage in prayer readings or worship exercises at such meetings. The bill amends the 
definition of "meetmg" to clarify that such religious exercises may be protected by the 

Act. 

• Sec. 8: Lunch-time and recess covered. The question has arisen under the Act 
whether a school creates a limited open forum, triggering equal access rights, when it 
allows students to meet during their lunch period. The proposed bill amends the 
defmition of "noninstructional time" to clarify that a limited open forum for meetings 
or literature distribution may be created during lunch or recess periods. 

• Sec. 9: Remedies. The Act currently contains no express enforcement provision, 
though courts routinely have held or assumed that the Act creates an implied right of 
action. The bill adds an expreSs private cause of action for injunctive or monetary 
relief. At the same time, the bill maintains' the provision now in § 802(e), clarifying 
that the Act does not authorize denial of federal assistance to any school. 
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A BILL 

To prevent discrimination against religious and other types of student speech and 

expression, and for other purposes. 

SHORT TITLE;. REFERENCES 

Sec. 1. (a) SHORT TITLE.--This Act may be cited as the "Equal Access Act 

Amendments of 1995". 

(b) REFERENCES TO EQUAL ACCESS ACT.--Except as· otherwise specifically 
provided, wherever in this Act an amendment is expressed in tenns of an amendment to or 
repeal of a section or other provision, the reference shall be considered to be made to that 
section orother provision of the Equal Access Act (20 U.S.C. 4071-4074). 

FINDINGS 

Sec. 2. The Congress fmds that:.-

[Findings regarding current· discrimination against students' personal religious speech 
and confusion on the part of school officials as to the.requirements of the Establishment 
Clause would be advisable. In the absence of formal statutory fmdings, legislative history 
must reflect purpose to address perceived discrimination against religious speech in public 

schools.] · 

DENIAL OF EQUAL ACCESS .FOR 
DISTRIBUTION OF LITERATURE PROHIBITED 

Sec. 3. (a) DENIAL OF EQUAL ACCESS FOR DISTRIBUTION OF 
UTERATURE PROHJBITED.--Section 802 (20 U.S.C. 4071) is amended by striking 
paragraphs (d), (e) and (f) and adding in their place the following new paragraphs: . . 

"(d) It shall be unlawful for any public secondary school which receives Federal 
fmancial assistance and which has a limited open forum for distribution of printed or other 
expressive material to deny Cqual access or a fair opportunity to, or discriminate against, any 
student who wishes to distribute material within that limited open forum on the basis of the 
religious, political, philosophical, or other content of the material in question. 

' "(e) For purposes of this section, a school has a limited open forum for distnlmtion of 
printed . or other expressive material if it grants studentS the opportunity for distribution on 
sehool premises during noninstructional time of material that is unrelated to the school 

curriculum or to school activities. 

"(f) Schools shall be deemed to offer a fair opportunity to students who wr-i;;;.;:sb~to;...._ __ _ 
distribute printed or other expressive material within its limited open forum for ucb 

· distribution if such school uniformly provides that- CQ py 



"(1) the distribution is student-initiated and the receipt of such material is 

voluntary; 

"(2) there is no sponsorship of the distribution by the school, the government, 

or its agents or employees; 

"(3) the djstribution does not materially and substantially interfere with the. 
orderly conduct of educational activities within the school, or undermine the school's 

basic educational mission; and · · 

"(4) nonschool persons may not direct, ·conduct, control, or participate in the 

distribution. 

· "(g) Nothing in this section shall preclude a school from adopting reasonable time, 
place and manner restrictions that are applicable without regard to the ~ntent of the material 

being distributed." · 

(b) CLARIFYING AMENDMENTS.--The Act is further amended--

(1) in section· 802(a) (20 U.S.C. 407l(a)), by inserting after "limited open 
forum" the following: "for student meetings"; and · 

(2) in section 802(b) (20 u.s~c. 407l(b)), by inserting after "limited open 

forum" the following: "for student meetings•; and · 

(3) in section 803(2) (20 U.S.C. 4072(2)), by inserting after "participating in a 
meeting" and before the period the following: •or the distribution of literature". 

DENIAL OF EQUAL TREATMENT OF CERTAIN ACTIVITY 
AND DISCUSSION BY STUDENTS PROHlBITED 

Sec. 4. (a) The Equal Access Act is further amended by adding after section 802 the 

following new section: 

. "DENIAL OF EQUAL TREATMENT OF CERTAIN ACTIVITY AND DISCUSSION BY 

STUDENTS PROIDBITBD . 

"Sec. 802A. (a) SILENT AND NONDISRUPTIVE ACTIVITY--It shall be unlawful 
for any public elementary or secondary school which receives Federal fmancial assistance to 
punish a student for, or otherwise prevent a student from, engaging in silent and 
nondisruptive activity during noninstructional time on the basis of the religious, political, or 

philosophical nature of such activity. 
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"(b) DISCUSSION AMONG STUDENTS--It shall be unlawful for any public 
elementary or secondary school which receives Federal fmanci.al assistance to punish a 
student for, or otherwise prevent a student from, engaging in nondisruptive diseussion with 
other students who voluntarily participate in such discussion during noninstructional time on 
the basis of the religious, political, philosophical or other content of such discussion. 

"(c) NEUfRAL MOMENT OF SILENCE--

•(1) Any public elementary or secondary school receiving Federal fmancial 
assistance may provide for the observance by its students of a short period of silent 
and personal contemplation or introspection during the school day. 

"(2) If a school described in paragraph (l) provides for a short period of silent 

and personal contemplation, then the school may not: 

•(i) punish a student for, or otherwise prevent a student from, using the 
period at his or her discretion to engage in the silent and personal 
contemplation or introspection of his or her choice; or 

"(ii) direct, control, conduct, or otherwise seek to influence the form or 
content of silent and personal student contemplation or introspection." 

(b) CONFORMING AMENDMENT.--Section 803(1) of the Act (20 U.S.C. 4072(1) 
is amended by inserting at the end the following new Sentence: •The term 'elementary 
school' means a public school which provides elementary education as· determined by State 

law." 

CONSTRUCTION OF SUBCHAPTER WITH RESPECT TO 
INDIVIDUAL RIGHTS AND SCHOOL AUTHORITY 

Sec. 5. The Equal Access Act is further amended by adding after section 802A the 

following new section: 

"CONSTRUCTION OF SUBCHAPI'ER WITH RESPECT TO INDIVIDUAL RIGHTS 

ANDSCHOOLAUTHORITY 

"Sec. 802B. (a) Nothing in this subchapter shall be construed to authorize the United 

States or any State or political subdivision thereof--
- . 

"(1) to influence the form or content of any prayer or other religious activity; 

"(2) to require any person to participate in prayer or other religious activity; 
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"(3) to expend public funds beyond the incidental cost cif providing the space 
for student-initiated meetings or distribution of literature; 

"(4) to compel any school agent or employee to attend a school meeting if the 
content of the speech at the meeting is contrary to the beliefs of the agent or 

employee; 

"(5) to sanction meetings or distributions of literature that are otherwise 

unlawful; 

"(6) to limit the rights of groups of students which are not of a specified 
numerical size; or 

"(7) to abridge the constitutional rights of any person. 

"(b) Nothing in this subchapter shall be construed to limit the authority of the school, 
its agents or employees, to maintain order and discipline on school premises, to protect the 
well-being of students and faculty, to prohibit conduct inconsistent with the school's basic 
educational mission, and to assure that attendance of students at meetings and participation by 
students in any religious activity is voluntary. • · 

. EQUAL ACCESS To l'vfEANS OF PUBLICIZING l'vfEETINGS 

Sec. 6. Section 802(c) (20 U.S.C. 407l(c)) is amended by-

(1) in paragraph (4), striking •; and" and replacing it with a comma; 

(2) in paragraph (5), striking the period and replacing it with a "; and"·; and 

(3) adding after paragraph (5) the following new paragraph: 

'"(6) students initiating meetings covered under this section are not denied access to 
means of publicizing their meetings on the basis of the religious, political, philosophical or 
other content of the speech at such meetings. • 

PRAYER SERVICFS AND WORSHIP EXERCISFS INCLUDED 

. . . - . 

Sec. 7. Section 803(3) of the Act (20 U.S.C. 4072(3)) is amended by adding at the 
end the following new sentence: • A meeting may include a prayer seiVice, Bible reading, or 
other worship or contemplative exercise. • -

LUNCH-TIME AND RECESS J\ffiETINGS INCLUDED 
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Sec. 8. Section 803(4) of the Act (20 U.S.C. 4072(4)) is amended by striking all that 
. follows after "before actual classroom instruction begins" and inserting in its place the 
following: ", after actual classroom instruction ends, or between periods of actual classroom 

instruction. • 

REMEDIES 

Sec. 9. The Equal Access Act is further amended by adding after section 805 (20 

U.S.C. 4074) the following new section: 

II JUDICIAL REUEF 

"Sec. 806. (a) PRIVATE RIGHT OF ACTION--Any person aggrieved by a violation 
of this subchapter may commence a civil action for appropriate relief, including, but not 
limited to, an action for injunctive relief or monetary damages. The United States district 
courts shall have jurisdiction of actions under this paragraph without regard to the amount in 

controversy. 

"(b) FEDERAL FINANCIAL ASSISTANCE TO SCHOOLS UNAFFECTED-­
Notwithstanding the availability of any other remedy under the Constitution or laws of the 
United States, nothing in this subchapter shall be construed to require or authorize the United 
States to deny or withhold Federal fmancial assistance to any school. • 
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STATEMENT BY THg PRESIDENT 

r have tooay a.pp:r.oved s. 735, the "Antiterrorism and 

Rffective Death Penalty Act of 1996." This legislaLion io a 

significant step torward in the Federal Government's continu).ng 

efforts to combat terrorism. 

I firot transmitted antiterrorism legislation to the 

Congress in l?obruary 1995. Most of .Lhe proposals in that 

lcgia]ation, the "Omnibus Counterterrorism Act of ·1995," were 

a:i.med at fighting international terrorism. AfLcr the tragedy in 

Oklahoma City, 1 ;asked Federal law enforceme~t !agencies to 
1,, ., 

reaooeaa their ncl;:fd,s and determine which toots \1.WOuld help them . . 
meet the new cht:~.l;lenge of domestic terrorismJ They produced, and 

r transmitted to tlle Congress, the "Antiterrorism Amendments of 

1995" jn .May 1995. 

Together, these two proposals took a comprehensive approach 

to fighting terrorism bdth abroad and at home. I a~ pleased Lhat 

Congress included most of thej.r provisions in this legislation. 

The Nation now has the etbil~ty to stop !undra:i.sing in the United 

SLates that supports terrorism; to prosecute those who might 

commit a state cr;i.me as part of a terrorist plot hatched 

overseas; and to deport torrorists.trom our midst without 

compromising national security·interests. 

ln enacting this ·legislation, the United States is in the 

forefront of an effort among many countries to strenglhcn their 

i.~, 
~· 
\I 
l 

;' 

antiterrorism Jaws, especially t.o cm:-b terrorisLs' fundraising. 
I . . "I I . r--;;;....-----. 

s. 735 will also 7.~able t.he United ~tates to •te~:osil. its . COPY 1\;~· ins~rument of raLiif~cation for the 1nternatio~ai conventic n ) 
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requiring the placement of chemical markers for detection 

purposes in plastic explosives.· · This· Will help u·s· detect plaALic 

explosives of thc'type used to blow up Pan Am flight 103 ~n 1988. 

The legislation will also enable the Government to issue 

regulations requ:i.ring the addition ,of taggan~s I to cerlain otl1er 
. 1,, ., . • 

types Of 8Xpl0~d~el;l for 'tracing purpOSeS 1 i~~ a\~ StUdy SUggGSf:S 

that thiA is feasJble. ~t increases control~ over-biological ' . 
weapons, and it provides important enhancements t:o the penalties 

for a range of criminal terrorist activities. 

This legislation provides important new authority to der1y 

entry to ~he United state~ to aliens who are representatives or 

members of certain terrorist groups. The Secretary of State will 

·deny visas, and t~he .1\ttorney General will deny admission, to a'ny 

such. alS.en, absent convincing evidence that the alien is no 

longer associaled.in any way with the terrori~t group. 

~ection 330 of the legislation provid~s that defense 

artj,cles and services may not be sold under the Arms Export 

Control Act for counlri~s that I determine are not "cooperating 

fully'' with United States antiterrorism effortc. I underat.and 

that making such a detcrminat:j_on will require
1
a,review of a 

I I 
I . . ' . 

country's overall_level of cooperation 1n ou~-;__ ef;forto to fight 

terrorism, taking :_tiiito account our counterter~o1'ism objectives 

wjth that ~ountry'atid a realistic assessment of its capabilities. 

T am disappointed that the Congress faiJed to provide 

Federal law enforcement with the electronic surveillance capacity 

to keep up wjth advanceR in telecommunications technology. I 

-2-
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1,, ., 

a5ked the Congr~f.s. for_ the power to seek mut1:~'.::.:point w:i.retaps I to 

enable law cnfor.cement to follow a suspected te·r-rorist from phonq 

to phone, but this authority was denied. Congress also failed to 

gJ~ant author:i ty for emergew::::y wiretaps in terrorism cases, even 

though it js available in organized crime cases. 

This bill also fails to extend the slatute of limitations 

for prosecuting offenses relating to possession of particularly 

d~u•gerollS weapons such as machineg\llls 1 sawed-off shotguns, 

silencers, and explosive devices. 'l'hel3c offenses have a three-

year limitation compared to the fjve-year statutory limitation on 

virtually every other Federal fel6niea. 

r am advised that <me provisjon of this important bjl 

be interp7Z• manner lhat would [;ctercut meaningful. federal 

habeas rrpus revi0and raise 
/ ----~~~----~--~-cony,ti tutionaJ issues. bill/ bycauso l am 

confident that the federal courts .will intor~et this provisJon 

to preaerve indep~n<?ent review of federal leg~l \~·claims and the 

·bedrock conslitutionaJ principle of. an independent judjciar.y. 

Section 104 pro~ides thal a federal district court may nol 

isoue a writ of habeas corpus with respect to any claim that was 

adjudicated on the merils in State court proceedings unless the 

adjudication of tho cl~im resulted in a decision that was 

contrary to, or involved an tinreasonable application of, clearly 

eGtablishcd fo'ederaJ law, as dct:e:t:·minod by the Supreme Court of 

tho United States. Some ha~e suggested th~t this provi5ion.will 

limit the authority of.the fede:ral courts to brlng their 01111 

independent judgment to bear on questions of law and mixed COPY 
~· ? -·-
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questions of law and fact that come before them on habeas corpus. 

In the great l 80) _case. o£ Mar:bury v. ,Madison,. ·chief Llustice John 

Marshall explained for the Supreme Court that "[iJt is 

emph<.:~.tjcally the province and duLy of the judicial department to 

say what the law ie." Section 104 would be subject to serious 

const-itutional challenge if it were read to preclude the federal 

cmn:-ts from making an independent determination ·about "what tlw 

law js" in cases within their jurisdiction. Section 104 permits 

relief when a State court decision waa contrafry/to wolJ.-' . . . I,, ., 

feder~l. law as determj ned by the \~urreine court. 

the c?utts 1 follo~ing their usual:practice of 

I established 

expect that 

construing ambiguous statutes so as to avoid constitutional 

problems, will read section 104 to permit independent federal 

court review of constitutional claims based on the Supreme 

Court 1 s interpreLation of the Constitution and federal laws .. cA) 
Section 104 lim:i.tzidentiaryhearings in federal habeas 

corpus cases when 11 th{ applicant haa failed to develop the 
I 

factual basis of a jJaim in gt.ate courL P.roceedings. 11 Opponents 
I 

of the.bill have _puggcaLed that Lhis provision. mJght apply to 

evidence that ti~ ~pplicant did not and couJd not reasonably have 

known about ~ing the state .court proceedings. Denying 

litigants akeaningful opportunity to prove the facts necessary 

to vindic,le federal rj ghts would raise serious constitut:i.onaJ 

quesd on/. I do not read this language to have this effect. The 
I I I I . 

p~ov,7' a' 6n applie~ tto ·situatj one in which "the 1a.pplicant ·has. ,., 

£aile to develop ~1Je factual basia 11 of his or\~h~·r claim. I~) . , . . COPY) 
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Therefore, eectj_on 104 is not triggered when eome factor that ie 

not fairly attributable to tha applicant pre:vented ovldence from 

bejng developed in stata court. 

Prese:rvjrig the federal courts' authority to hcar·evidenc8 

and decide questions of law haD implications tl1at go far beyond 

the important use of prisoners' rights. Our constitutional ideal 

of a limited government that must respect individual freedom has 

been a practical :reaJty because independent i,ed,eral 

the power "to saj~ what the law is" and to ap~1_~~-' the 
CO\lrt::; 

law to 

have 

the r • . 

cases before Lhem~ ··I sign this bill on the Jnderatunding that ' . 

and will interpret section 104 in accordance with 
is ideal. 

\ A numhe>: of provisions were added to S. 735 that make major 

and, I believe, ill-advised changes in immigration procedures. 

~hese proviDions deny ~ue process and eliminate most remedial 

relief for long term legal resident. aliens. They have nothjng to 

do with fjghting terrorism and will produce extraordinary 

admin~ strat:i.ve bur.9-ens on the Immigration and 'Naturalization 

service. 'The Administration will urge thQ Congrese to correct 

these provisions in the pending immigration reform legislation. 

I also regret that the Corigresg included in this·legisJation 

a commission to l'ltudy Federal law enforcement tbat,was inspired 

,., 
\~) 

l 
;' 

by special interest's who are no friends of law I eiJforcement. The 

Congress has reapodsibil i ty to oversee the opl
1 
a~ion of Federal 1~t ;· ~ v 

Jaw en[orcemenL; td qede. this power to an unel ct::ed and -------;) 

unaccountable commi~sion is a mistake. 
Our. Nation I 8 resourc ·copy 
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would ba better spent supporti.ng the men and womer1 in l<'llw 

enforcement, not creaUng a commission that will only get jn 
their way. 

I hope that there will be an opportunity to rcvjait these 

and other issues,· CI.S Well as Some of the .other proposals this 

Admin.:i stration has made, but upon which Congress refused t.o act 

as part of s. 735-. 

This J.egjslation is an important step forward. Even though 

it does not contain averything I believe is needed to combat 

terrorism, it is a Lribute to the victims of terrorism and, on 

balance, to the men and women in law enforcemerit who dedicate 

their lives to in~estjgating, deterring, and pr,aecuting 
j 

terrorist activity. 
,. 
I .. ~ 

'i• 
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NATIONAL. CAMPAIGN AGAINST YOUTH VIOLENCE. 

TO: 

FROM: 

DATE: 

MEMORANDUM 

White House Personnel 

Jeffrey L. Bleich 

September 15, 1999 

RE: National Campaign To Prevent Youth Violence: Four-Week Status Report 

141002 

This memo provides a brief description of the Campaign's stams to-date and describes 
the major initiatives that we have in development. Although the Campaign is at a preliminary 
stage, the report indicates that we have made substantial progress in getting the Campaign 
underway and establishing a vision for the campaign. · 

I. Administrative Efforts 

Incomoration: · The Campaign has retained Munger, Tolles & Olson LLP to incorporate 
the ftnn as a California Non-Proftt and to obtain 501(c)(3) status for the Campaign. These 
services have been donated as pro bono work. We expect the work to be completed by 
September 17. 

Office Space: The Campaign has received donated office ~;pace in San Francisco where it 
will be headquartered. In additio~ Eli Segal is in the process of arranging for space to be 
donated in Washington, D.C. 

Personnel: The Campaign has hired a Chief Operating Officer, Mark Abbott, who was 
the Chief Operating Officer of Major League Soccer~ We are cUITently interviewing people for 

·the positions of Programs and Outreach Director, Communications Director, Development . 
Director, and secretarial support. We have retained an accounting and human resources person to 
assist in setting payroll, beneftts, and accounts. 

Fundraising: We have received finn commitments of$100,000 each in start-up funds 
from the Department of Justice, the Kaiser Family Foun.datio~ and a Managing Director of 
Deutschebank, Neal Neilinger. ln addition, we have made preliminary inquiries to the AOL 
Foundation, the California Wellness Foundation, and the Packard Foundation seeking more 
significant ftnancial support. We have meetings schedUled over the next few weeks with each of 
these potentiai funders. In addition, a private philanthropist, Maw-ice Paprin, has offe ed to raise · 
$5 million for the Campaign, and Neilinger has stated that he wil1 raise $10 million fo eo~uy 
Campaign:. We will also be approaching in the next two weeks the following private · · ~ ~ 

t579693.4J 
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NATIONAL CAMPAIGN AGAINST YOUTH VIOLENCE 

and businesses seeldng significant donations: Christina Kiehl (S.F.), Bob Friedman 
(S.F.), Chuck Geschke (S.F.), Annie Casey Foundation, Soros Foundation, John Doerr, Rob 
Reiner, Mattei- BUl Galnick/TLC, and Ben & Jerry's. 

Business Plan and Budeet: A draft buSiness plan and budget has been prepared for 
approva.l by the Board of Directors once the Board is formed. A copy is attached to this 
summary. 

Internet Site: We are meeting with AOL on September 16 to discuss establishi~an 
internet site which will set forth the objectives of the Campaign and will eventually se OPY 
link to various clearinghouses that provide services in the youth v1olence area. 
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Marketing: The Ad Council has offered to provide assistance in developing campaign 
themes, program names, and a logo for the organization. 

Affiliate Outreach: We have contacted over 90 organizations and established formal 
affiliations with approximately 47. With respect to the larger organizations such as the American 
Psychological Association, the Youth Law Center, America's Promise- Alliance for Youth, the 
National Funder's Collaborative to Prevent Violence, and other groups, we have had extensive 
meetings in person to assure cooperation in our efforts. Next week we will complete our 
database listing contacts and affiliations. 

II. Substantive Progwn~ 

The Campaign has three substantive objectives: (1) to launch a national media campaign 
that educates the general public, caretakers, and youths about .what. they can do to reduce youth 
·violence and to inspire them to take responsibility for reducing youth violence; (2) to assist local 
communities in developing eftective coordinated efforts to reduce violence; and (3) to assist in 
developing a more accessible, and accessed, base to link individuals and communities with 
violence reducing resources. 

In order to unify these efforts under. a common theme, we propose launching a Year 2000 
initiative under the banner: 20..9{1 L~That is the number of victims of youth violence 
every day in America. We woulCI1iopeto have the President announce this initiative on October 
21, 1999 as part of the Nationwide Day OfYouth Violence Awareness. The Campaign will be 
devoted to having all Americans work to stop youth violence every day. Each of the three 
initiatives will be focused on advancing these objectives. l ~ 
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We have met With the Pres1dent Wld COO of the Ad Council and are m p,....i ... c:. \- \ \.,.t) 
negotiations to launch seven to nine major nationwide campaigns over the next · 

•ix months. Tbe'e campaign• will also in-ifiod in marl<ets where 1!ii.ve I 
active Cease'fire programs. The Campaigns' principal messages will l" ern py 
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on the following topics, but are subject to revision based upon our research about 
public attitudes. 

Parents: 

Youth: 

(1) Preventing violence by teaching peaceful ways to resolve 
disputes and forming closer connections to kids. We will partner 
with Americas PTOmise and the Boys & Girls Clubs of America. 

(2) Identifying when your kids are at risk, and what you can do. 

(3) Controlling what your child learns about violence in the home 
by learning to use the v-chip, installing cyber-patrol on your 
computer, and sitting down with your child when he or she is 
watching t.v., working on the computer, or listening to music, and 
talking about what they are hearing EJDd seeing. 

(4) Making clear that most youth homicides involve guns and that 
federal law prohibits anyone under 21 from owning, operating, or 
possessing a handgun or semi-automatic weapon. 

(1) Break down cultural messages to girls and younger boys 
that violent males a:re attractive and instead empower them 
to discowage violence. 

(2) Emphasize to boys the consequences of violence (impact on 
victims and 1heir families, impact on their own families, prison) 
and opportunities for positive ways to deal with anger, 
aggressiveness, and frustration tbrough local resources. We have 
already agreed to partner with the AP A on a set of advertisements 
that are already in development. The AP A has already completed 
its research and raised $100,000 for its Reason to Hope campaign 
with the Ad Council. An additiona1 $300,000 will probably be 
enough to produce these spots. 

(3) Media literacy. We will partner with mediascope on these ads. 

General Public:(!) Demonstrate to the general public that youth violence is not 
like the weather, in that it can be predicted, its 
consequences can be muted, but that it will always exist at 
ClllTent or higher levels. Get the message out that America 
has been training kids to be violent, and that there is 

~:--------, 

something every citizen can do to reduce youth iolence. 
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-4-



09/15/99 05:_;13. FAX 213 687 3'1:02 MtmGER, TOLLES & OLSON 5 l4l 006 

NATIONAL CAMPAIGN AGAINST YOUTH VIOLENCE 

(2) Advertise programs that work, and how individuals and 
private businesses can make a difference in reducing youth 
violence. 

The key to this campaign will be in developing media messages that resonate in the same 
way as "friends don't let friends drive drunk,~ "buckle up," "every litter bit hurts," ''only you can 
prevent forest fires," etc. The message will need to be one that youth in particular own. We 
hope to use t.v., radio, print, movie trailers, the internet, school video, concerts, and "guerilla" 
youth-oriented marketing to deliver the message. 

In addition to the media campaign, we are developing the following major events: 

Athletes for Non-Violence: Building on the San Fr-<lllcisco Giants' "Resolve to 
Stop the Violence" Day, we hope to enlist every major league sports franchise in America 
to host a Stop the Violence Day with 3 dollars from each ticket going to that City's anti­
violence program. As part of this campaign, we would have every professional athlete 
renounce violence offthe field. We have already received-offers from numerous 
professional athletes to do appearances on behalf of this cause. The working theme for 
this program is "Violence: Its Not A Game" 

Concerts and Events: Working with MTV, WB, Nick, Discover, SHINE, Do 
Something, and other organizations that have enlisted popular performers and trend­
setters we would expand the MTV, Fight for Your Rights concept of anti-violence 
concerts and events to raise funds and raise consciousness. 

Media Non-Violence Day: Working with all of the networks, major cable 
channels, and major studios we will try to organize a day of media non-violence on April 
20 (the anniversary of Columbine) in honor ofthose youths who were. injured or died 
from violence. The working title for this program is "Give Peace A Chance." We would 
hope to obtain rights to John Lennon's song as part of the advertising promoting this day. 

School Programs: Working with SHINE, The Leanting Company and Broderbund 
(software divisions ofMatte1), Zap Me (an on-line school based program), the Justice and 
Education Departments, as well as other providers of non-violence and esteem-building 
curricula in the schools, we will help ensure that every school in America is using up-to- · 
date teclmiques for preventing violence, building dispute resolution skills, identifying at­
risk youth, and drawing on community resources to treat at risk youth. 

B. Youth Cease fire -----------The objective of the youth ceasefue is to help local communities develop effec ti~·v ~ftln 
disciplinary approaches to violence prevention. The California Wellness Foundation, tiM r y 
Funding Collaborative for Violence Prevention, Youth.Build, AmeriCorps, Boston Vi< le e .___ ____ ___, 
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Prevention Project, and California State Violence Prevention Authority, and other organizations 
have already started this approach of organizing and funding model programs in individual 
communities that draw upon law enforcement, social workers, public health officials, grassroots 
organizations, religious and recreational organizations, parents, schools, private companies, 
victims groups, and youths themselves to address the causes and effects of youth violence. The 
key to this sort of approach is to get all groups to buy into the coordinated strategy and not 
interfere with effective initiatives- for example, in Boston, the police and community groups 
reached an understanding. The police would not be criticized for focusing enforcement on 
violent youth gangs and predatory youths, in exchange for an agreement that greater resources 
would be devoted to effective treatment programs for these youths and that the police would 
consider the advice of churches and community groups about using positive diversion for at-risk 
youth who were not yet dangerous. The objective is to take the 6% of juvenile offenders who are 
responsible for 70% of violent crime out of circulation early, but get them the treatment they 
need, while at the same time preventing other at-risk youth !'Tom becoming violent. 

We have initiated research to identify the 20 cities in America which have the worst 
youth violence problem measured in terms of absolute nwnbers, proportion of violent youth, and 
or trends in increasing youth violence_ We have also started discussions with the Wellness 
Folllldation, Kaiser, the National Collaborative, America's Promise, Alliance for Justice, LISC, 
AmeriCorps, and YouthBuild to cooperate in expanding their existing programs. Our next step 
will be to work with the National Conference of Mayors and the Kational Association of 
Attorneys General to begin working in each targeted community. We have already arranged to 
partner with the AP A to establish a model program for the worst· community in Sao Francisco 
Bay Area under a, Packard!Kaiser/Mott!Wellness Foundation grant that has already.been 
awarded_ 

C. Clearinghouse 

There is a perceived need within the vanous communities that wok on youth violence 
issues that better communication and access to effective programs is needed. We hope to build 
upon existing databases and clearinghouses to link these groups effectively_ We will rely largely 
upon technical experts at AOI, and other computer companies and our advisory panels to develop 
ideas for improving and building upon existing websites and l-800 numbers. 

Preliminary Ideas For Advisory Board Panel Members to Discuss 
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Industry 

Kathy Bushkin (AOL) 
????? (Yahoo) (ask Mark) 
????? (Excite) (ask Alan Rambam) 
Lou Platt's replacement at (Hewlett-Packard) 
?77?? (Sun Microsystems) (ask Tom Freedman) 
Deutsche bank 

Grass Roots 

Child Family and Law Consortium Members 
May l 0 invitees 
August 17 invitees 
Others 

MTV 
WB 
Nickelodeon 
SHINE 
Do Something 
Mediascope 
All Networks 
Relevant Cable 
Ad Council 
NAB 

Academics/Researchers: 
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AP A Researcher 
CDC National Center for Injury Prevention and Control 
CDC Foundation 
California Wellness FoWldation 
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