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Qa:

FYI only. Hal Hunnicutt sent me a note. He is still livid about Hanry
Cisneros’ decision about manufactured housing and wants you to krow
that he thinks Cisneros has turned his back on his own people and vas a

er choice for HUD.
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THE WHITE HOUSE

WASHINGTON

. MEMORANDUM FOR THE PRESIDENT

FROM: Carol H. Rasco(liﬁ?——f

SUBJ: Florida waiver

DATE: July 21, 1994

Immediately after receiving the memo which I then passed along to
Bruce for you on the Florida waivers issues, I gave the memo to
Lloyd Cutler and told him I would apprec1ate the help of General
.Counsel’s office here on the matter since I felt it would be
highly inappropriate for me and/or others in the White House to
intervene with Justice and/or the IG at HHS.

Lloyd and Joel have been working on the matter, and they report
to me that they are making progress with the Justice Dept. on the
matter. I am getting daily and sometimes twice daily updates.

Governor Chiles had his staff call me yesterday as Governor
McWherter had convinced him he had to work with Carol Rasco to
" get a waiver (my good friend, Ned Ray). I have assured Governor
Chiles and his staff that General Counsel is working diligently
on the matter. Governor Chiles was very pleased with that news,
and I will be calling the Governor’s office or his DC office each
morning. The Governor is aware we do not negotiate the terms
here, but that we are making sure all angles are pursued by those
actually reviewing the matter.

-

One other waiver note: I have given our General Counsel’s office
the notes I have to date on the Ninth Circuit decision and have
asked them to become fully briefed on the mattér in order to help
us work with HHS as HHS makes a dec151on on the various pieces of
that issue.

Thank you.
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STATUS OF HCFA NEGOTIATIONS ON THE FLORIDA WAIVER

The State of FPlorida is seeking & waiver to melimant the Florida
_Health Security (FHS) progran, which would provide insurance to 1.1
willion uninsurad persons at or below 250% of the poverty level.

After sevezal viuku of discussion, HCFA and the State have resolved
a large number of {ssues. Thoro azo how two igguaea outstanding:

o Budget Neutrality: We are endeavoring to agree on a
methodology to ensure that Florida spends no mozre under the
waiver than it would have in the absence of a waiver. This
would essentially create a cap on Medicaid spending. HHS and
OXD have heen concerned that Florida's astimate of what they
would spend in the absence of a waiver is too high, creating
a significant Federal] budget risk. The President raised this
issue with the Governor at their meeting last month.

In computing the baseline costs that determine the spending
cap, the 8tate insists on using an estimate of the futurs
growth rate rather than actusl growth. However, the growth
rate has slowed substantially in the past year, frem 21% to
14% or even less. On Thursday, HCFA offered to lock {in a
17.75% growth rate, which would be a favorable arrangement for
the State. The State had been insisting on 18.5% and has not
Yot responded to this offer, ‘

Should Florida reject this offer, HCFA is prepared to make the
State another offer using an alternate methodology.

o XV ~ : Florida plans to use insurance

- agents to se ealth plans under i{ts FHS program. Howsver,

\~"the Justice Depaxtment hne {ndicated that Florida‘'s plan would

¢ X violate the Kedicare/Medicaid anti-kickback statute. This

N v N statute addresses the policy concern that insurance plans
| , . could out-bid one another in offering remuneration of
0 ¢ + «commissioned agents, and result in Medicaid patients being
\v~ |steered" to plans offering the most lucrative commissions to

X, ), -the agent. There is considerable Congressional interest in
- this 4iesue, with Rep. Waxman investi{gating whether gone
.,r/ﬂ/ abusive, high-profit Medicaid managed care plans obtain

N enrollees by offering high commissiens. _
Florida continues to argue that their plan does not violate

the law. The Justice Department and the HKS Inspector Ganeral
are once again explaining our position to the State.

CLINTON LIBRARY PHOTOCOPY
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Carol H. Rasco - Call List

DISPOSITION

CALLER DATE/TIME . MESSAGE . : FOLLOW-UP
Debbie Kilmer | 8-4 —Zlongla, Lo IR quﬁ, Cona dsne
Gov. Chiles office- A

(202) 624-5885

9:35am
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DATE/TIME

Caro; H. Rasco - Call List

- MESSAGE

FOLLOW-UP

DISPOSITION

John Monahan
690-6060

8-1
1l1:10am

re: Your conversation with
Jill on Florida. John’s
understanding is that HHS is
waiting for submission of
the outstanding proposal
from Florida. However, Jill
says your conversation with
Florida concluded that they
are expecting a response
from HHS on the Safe Harbor
Regulation. Please call for
clarification. - :
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THE WHITE HOUSE HE “RESIDENT 'ﬁaE‘ES’DE’V/\,
%

WASHINGTON A 7 /7'

oG JLls e7: |

July 15, 1994

MEMORANDUM FOR THE PRESIDENT 2 1 /
FROM: CHRISTINE A. VARNEY
Secretary to the Cabinet '

SUBJECT: Summary of Weekly Cabinet Reports
July 15, 1994 through July 22, 1994

CABINET-WIDE ACTIVITY

SOUTHEASTERN FLOODS

Recovery from the southeastern floods continues. Members of the Administration continue to
travel to the region to follow up your successful visit Wednesday, to ensure that the federal
response continues to be effective and to provide appropriate grants and loans. Secretary
Pena and Administrator Bowles are in Georgia today.

HEALTH CARE SUMMARY

This week, members of the Cabinet and thelr Chiefs of Staffs part1c1pated in a two hour
health care strategy session led by Leon Panetta, Harold Ickes, and Pat Griffin. Over the next
two weeks, the Cabinet will take part in an ambitious schedule of over 100 editorial board
‘briefings, reaching out to newspapers in every major city in the country. At the end of the
month, the Cabinet will travel on the Health Securlty Express bus tour organized by allied -
groups. :

CRIME BILL

The Attorney General is actively engaged in discussions with Members of Congress,
especially the Congressional Black Caucus Members, regarding the conference report. In
addition, she is participating in crime media and events, including a community policing event
this weekend in Richmond and a speech to the National Organization of Black Law
Enforcement Officers. Director Lee Brown will also address the group this weekend. In
addition, between today and Tuesday, Secretaries Reich and Cisneros are conducting -
interviews with major newspaper editorial boards in the districts of Congressional Black

CLINTON LIBRARY PHOTOCOPY




Caucus Members. Secretary Reich traveled to Chicago today to participate.in an evf
highlighting the youth programs’in the bill.

- SCHOQL-TO-WORK

Today, the Departments of Labor and Education jointly announced first-year awards to states

for implementation of School-to-Work programs within the next few days. The following

.. states-are receiving awards: Kentucky, Massachusetts, Michigan, New Jersey, New York,
Oregon, Maine and Wisconsin.’ -

hk hh hk kk

DEPARTMENT SUMMARIES
Department of Commerce

. Diversity Plan: Secretary Brown will announce Commerce's major new Diversity
Plan geared to effect short-term and long-term changes within the Department. The
results-oriented Plan is the product of months of study and discussion. Minority
constituencies have been vocal regarding diversity concerns in the Administration and
specifically at Commerce.

. Economic Development Administration (EDA) Grants: Commerce's EDA will
. announce a total of $4.5 million in economic development grants next week.

Department of T‘ransportation

. Haiti: Transportatlon s Haitian interdiction process rescued 6 ,361 people during 136
interdictions this week. Since the Migrant Processing Center was activated last month,
more than 19,000 Haitian immigrants have been mterdlcted Over one thousand
vessels have been boarded and 114 diverted.

. Soo Line Strike: On July 14, the United Transportation Union initiated a strike
against the Soo line Railroad. Nelther side is interested in federal intervention at this
time.

Department of Justice

. Fax Paper Price Fixing Case: Yesterday, the Department filed its first case in its
ongoing criminal investigation of price fixing by Japanese and American fax paper
suppliers. These cases are significant because they include pleas by a Japanese
corporation and a Japanese national, involve fines totaling more than $6.5 million,and
are the culmination of a joint investigation by U.S. and Canadian antitrust authorities.

CLMON LIBRARY PHOTOCOPY |



«  Gasoline Suit: The American Petroleum Institute has informed the Environmerital
Protection Agency that it intends to challenge the Agency's renewable oxygenat
requirement for reformulated gasoline.

Health and Human Services

Court of Appeals Orders HHS to Reconsider Waiver: On July 12, the U.S. Court
of Appeals held that the Department failed to comply with the Administrative
Procedures Act when, in 1992, it approved a welfare waiver for California. The court
ordered the Department to reconsider the proposed demonstration, the core element of
which is a 6.3% reduction in AFDC benefits. In addition to the implications with
respect to California, the decision is relevant to current deliberations regarding
proposed Department policies and procedures for reviewing waiver requests.

Household Survey of Drug Abuse Results to be Released: On July 20, Director Lee

69/0 Brown and Secretary Shalala will hold a press conference to announce the findings of
/Zr' the Household Survey of Drug Abuse, conducted by the Substance Abuse and Mental

' Health Services Agency. The survey shows that rate of illicit drug use has remained

lfih ‘ ( (ﬂat during the 1990s, with roughly 11.7 million Americans reporting use in 1993,

of people cocal ly basis, 500,000, is at its”

lnglmsr..lmm&_l%5

. Florida Medicaid Waiver: The Department is in its final stages of negotiations with
Florida on thelr request to implement the Florida Health Securlty Program through a
waiver. ould provide insurance sured persons at
or_below 250 percent of the poverty level. Significant remammg issues are budget
neutrality and the state's plan to use insurance agents to sell policies:

. Budget Neutrality: The Department is seeking agreement on a methodology to
ensure that Florida spends no more under the waiver than it would have in the
absence of a waiver. The Department has been concerned that Florida's
estimate of what they would spend in the absence of a waiver is too high and
entails a significant budget risk. HCFA and Florlda are discussing options and

~ hope to reach an agreement socn.

. Use of Insurance Agents: Florida plans to use insurance agents to sell health

{}f’w\'&’ plans under its Florida Health Security program. The Justice Department has
' . indicated that Florida's plan would violate the Medicare/Medicaid anti-kickback
UX“NM statute. There is, however, a Departmental process by which a safe harbor
a\ (]7 could be created by regulation after a finding that there is no danger of fraud
’ and abuse in the plan. The Department is examining this issue closely.
%
%
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. HCFA Investigation of Humana: The Health Care Financing Admlmstran has L{G O:é
initiated an investigation of Humana Medical Plan, Inc., in its South Florida @nd
Tampa markets. The investigation is focused on Humana's ability to meet staty
requirements related to quality, access, and management. The investigation is ba)
on complaints submitted by plan members, HCFA's analysis of Peer Review
Organization (PRO) data identifying problems, and the PRO's concerns about -
Humana's reactions to confirmed quality problems. Humana has been notified of the
investigation. Problems with health maintenance organizations in South Florida have
been receiving extensive media coverage recently.

. NIH Meeting on Cooperative Research and Development Agreements: On
Thursday, July 21, the National Institutes of Health will sponsor a public meeting
focusing on the Cooperative Research and Development Agreements that NIH
routinely approves with private industries to speed technology transfer. These
agreements contain "reasonable pricing" clauses for newly-approved drugs and
technologies. Last week, the Regulation, Business Opportunities and Technology
Subcommittee (chaired by Representative Ron Wyden) of the House Small Business
Committee heard testimony that drugs developed with federal funds are often priced
much higher than those developed with industry funds due to lack of federal oversight.
This subject is likely to be revisited during the NIH public hearing.

* - AIDS Transmission through Artificial Insemmatlon People magazine is
- developing an article on the transmission of the HIV virus through artificial
insemination. According to the Centers for Disease Control and Prevention, there is
the possibility that seven cases of HIV in the United States are attributable to the
artificial insemination of contaminated semen. CDC has in place strict guidelines
concerning the testing of donated semen for the HIV virus. The Department does not
know when this story might run.

- Housing and Urban Development

3

IW4

. Innovative Homeless City in Miami: On Monday, Secretary Cisneros will participate
ln an event to launch the Innmmnve Cities Program in Miami. HUD will provide $15
iilion, 1 i ‘ ide a "continuuin-of-care"

system to move homeless people into permanent housing in Miami. This program is
unique in that it is performance-based; Miami will have to repay the HUD funds
unless it can demonstrate reductions in measurable criteria concerning homelessness.
You will mention this new program in your Miami Herald editorial board meeting.

Veterans Affairs
. World War II Civilian Support Crews granted veteran status: This week,

Secretary Brown announced that two World War II civilian groups that provided
critical support to U.S. military efforts during World War II have been granted
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“veterans status. Based on a recent décision by the Secretary of the Air Forcef civilian

Hoo‘zﬁ

flight crew and ground support employees of Northwest Airlines who served
under a contract with the military, and U.S. civilian employees of the U.S. Arny
Nurse Corps who served in the defense of Bataan and Corregidor are now poten M
eligible for veterans benefits.

Veterans Persian Gulf War Benefits Act: "On Thursday, July 21, the House
Veterans Affairs Committee will mark up the bill that would provide compensation to
Persian Gulf veterans with undiagnosed illnesses.

Environmental Protection Agency.

Common Sense Initiative: On Wednesday, July 20, Administrator Browner will
formally launch the Common Sense Initiative. This program is an effort to
fundamentally change the way EPA carries out environmental protection in the country
by bringing together industry, environmentalists; state and local governments and other
stakeholders to redesign regulation on an industry-by-industry basis. The goal is to
achieve better environmental protection at less cost to industry.

Superfund: Speaker Foley made clear this week in his intention to bring the
Superfund reform bill to the House floor prior to the August recess. EPA has received
signals from the Senate that it intends to bring the bill to the floor shortly after the
August recess.

Department of Energy

“India Trip: Secretary O'Leary reports that her trip to India made extraordinary

progress in the areas of government-to-government relationships, job creation,
competitiveness, sustainable development and environmental protection. Eleven new
private sector ventures were concluded during the visit. Including an agreement
between Solec International of California and Pentafour Solec Technology Limited of
India that created 150 new jobs in California and will provide non-polluting power
sources to India. Secretary O'Leary will forward a detailed report on the trip upon her
return.

Energy Policy Act Controversy Regarding Foreign Firms: The Energy Policy Act
includes a provision that establishes criteria by which foreign firms can compete for
DOE research and development funds. The provision sets forth employment,
manufacturing and investment criteria, and the country in which the firm is
incorporated must provide U.S. with firms similar opportunities. The Department has -
permitted a foreign-owned firm to compete in an eight-year $700 million gas turbine
program -- an action which was opposed by several prominent Members of Congress.
The National Economic Council and the Council of Economic Advisors have chaired
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two meetings with the Department and other affected agencies; all parties suf
decision as consistent with Administration economic and trade policy.

Department of Agriculture

. Pathogen Reduction Legislation: The Department's proposed Pathogen Reduction
legislation is likely to receive interagency clearance next week and will immediately
be sent to Congress. The proposal contains many significant new authorities, such as
mandatory recall, civil penalties and traceback that will strengthen the overall food
safety efforts at the Department. There is intense Congressional, consumer and
industry interest in the proposal, which will be the subject of a hearing before Senator
Daschle's subcommittee next week. '

. Crop Insurance Reform: Next week, a controversial amendment to the Crop
Insurance Reform bill is expected to be offered by Congressman Tim Penny at the full
‘House Agriculture Committee mark-up. The reform bill already passed by the
subcommittee requires the Appropriations Committee to fund a portion of the program -
proposed in the reform bill. The Penny amendment would eliminate this requirement
by imposing substantial reductions in incentives to farmers and in expense
reimbursements to insurance agents. The Department is working with all parties to
resolve this emerging problem. '

' Department of State

. Congressional Consultations: Secretary Christopher, accompanied by Secretary
Perry, NSC Advisor Lake, Ambassador Albright, and JCS Chairman Shalikashvili met
July 13 with key Senators and House Members to consult on Haiti, North Korea and
Bosmia. In the House, Members urged extreme caution regarding Haiti. Members saw
‘North Korea as the most serious of the current situations. The Members believe we
will face a major battle for approval of peacekeepers in Bosnia. In the Senate,
Members drew connections between.Haiti, Bosnia and North Korea by raising
questions of cost, troop availability, and military capacity. -

e Bosnia: Tuesday, July 19 is the deadline for formal response to the Contact Group's
proposal. Although they are far from an accord, there are a number of indications that
we must give some thought to U.S. involvement in implementation of an agreement.
The State Department is undertaking a review to ensure that we will be ready to
respond quickly if a settlement is reached.

Department of Defense
. Helicopter Shootdown Release: Wednesday's news conference with Secretary Perry

and General Shalikashvili was preceded by detailed briefings to the families, key
Congressional leaders and representatives of the foreign governments, as well as
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. Korea: DoD has received support from Senator McCain for DoD deployment of radar
equipment to the ROK. The Senator is also urging the shipment of additional MLRS
Units. DoD is in agreement that deployment may be necessary if tensions escalate,
but we must move carefully in view of ROK sensitivities.

. Floods & Fires: There are 3,096 Army National Guard soldiers currently serving on -
' state active duty supporting the flood operation. Also, Eight C-130's and 125
personnel from the Air Force Reserve and Air National Guard have been providing
fire fighting support in California and Arizona. =~

United Nations

. Iraq Sanctions Rollover: Barring a major concession by Iraq before the July 18
' sanctions review, we expect a smooth rollover of sanctions. The French and Russians:
- may again express interest in recognizing Iraqi "progress" in a Council Presidential
statement, but we foresee no difficulty in blocking such an attempt.

United States Trade Representative

. Uruguay Round Implementation: Ambassador Kantor met with Congressional
leadership on Uruguay Round funding and with Senate Finance and House Ways and
Means in walk-throughs and executive session. Ambassador Kantor also held a -
conference call with CEOs and met with AFL-CIO Sec-Treasurer Donahue on UR
1mplementat10n

HAITI

Radio democracy will begin broadcasts to Haiti from U.S. military planes July 15. Air
France has announced plans to terminate passenger service to Port-au-Prince on August 1. In
preparation for the cut-off, we are looking at other means of supporting Embassy operations,
refugee departures and delivery or urgent humanitarian supplies. Congressman Richardson is
proceeding with plans to travel to Haiti and will meet with General Cedras this weekend. Bill
Gray expects the Congressman to support our policy in his talk with Cedras. DoD has
approximately 15 countries ready to contribute forces to the UN force, but they will provide
only several thousand military personnel and police. The U.S. will comprise the majority of
the force, which may complicate passage of a Security Council mandate.
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RWANDA

Government forces. Their advance is producing a massive new wave of refugees. Ovek
100,000 Rwandans crossed into Zaire during the night of July 13-14; there are fears the
numbers could reach two million. We are engaged in emergency meetings with humanitarian
relief organizations and are urging the RPF to work out a cease-fire.

cc: Vice President Gore
Leon Panetta
Mack McLarty
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THE PRESIDENT HAS SEEN

THE WHITE HOUSE

WASHINGTON

MEMORANDUM'FOR THE PR ENT
FROM: Carol H. Rascoe
SUBJ: ‘Waivers

DATE: July 24, 1994

FLORIDA: Follow1ng my last message to you about the impending
call Attorney General Reno would make to Governor Chiles, I had a
call late Frlday evening from Governor Chiles’ DC staff member
who said they are all VERY appreciative of the work of the White
House. AG Reno called the Governor’s office and not only told
: them she felt the matter could be closed by having a flat
N commission for the insurance agents, but that she would like to
have Justice Dept. officials sit down with Florlda s legal
advisors to discuss the matter fully for one last time. Jay
Peterson who serves as Chiles’ legal counsel is to meet by
C ‘midweek this coming week with John Hogan of Justice who is also
: formerly from Florida. The parties know each other, trust each
® other and fully recognize they are looking at 'legal issues, not
policy issues. I have asked Bruce Lindsey to call Buddy McKay as
a follow up to his discussions with Buddy last week to make
certain Buddy is aware of these latest developments.

NINTH CIRCUIT' HHS has adv1sed Justice they do not feel there is
a need for an appeal. I have attached the HHS memo outllnlng ‘the
rationale. 1In the meantime, HHS is confident they have in this

' administration created the necessary record in granting waivers
and on the broader issue of public notice in rule making/waiver
granting, HHS has been working on that issue with NGA/others
anyway. We will continue to monitor this situation to make
certain it: does not become a. false 1mped1ment to timely issuance
of waivers.

I w111 be giving you per your request a regular update on the
waivers described on the "pending" chart 1n your brleflng
materials for the NGA meeting.

Lloyd Cutler - WMM

Phil Lader . e

Harold Ickes ‘ Mww \\ ‘

Bruce Lindsey

Marcia Hale . ’ w
Joel Klein ‘lla\
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INFORMATION
MEMORANDUM FOR THE PRESIDENT
FROM: HOWARD PASTER

SUBJECT: FREEDOM.OF CHOICE LOBBY AND THE LEGISLATIVE CALENDAR

We are coming under increased pressure from the Freedom of Choice
lobby to press Speaker Foley and Majority Leaders Gephardt and
Mitchell to take up the Freedom of Choice Act as early as next
month. In deciding how to respond to that request it is
necessary to take a look at how the broader issues of abortlon
and choice will play out during the balance of the year.

It is likely that ébortion related debates and votes will develop

in the House and/or the Senate on four separate appropriations
bills: .

. - The Labor-HHS appropriations from which you have deleted
the Hyde amendment and where there will certainly be a battle
about the appropriate use of federal funds to finance abortions;

- The Treasury, Post Office, General Government
appropriations from which you have deleted a provision that
- precluded health plans for federal employees from including
abortion as an available benefit in such plans;

- The Defénse’appropriatlons where there is often a debate
on the terms and conditions under which abortions may be
performed in mllltary hospitals; and

- The District of Columbia appropriations which President
Bush vetoed because it did not limit abortion rights in the
District despite the federal payment to the District.

" In addition, the foreign aid bill may engender'additionel debate
because of policy changes you have made in this area.

Also, however abortion rights are dealt with in the health care
reform initiative, we know in advance there will be an intense
debate on this question. Already we have health care reform
allies weighing in passionately on both sides of the issue. This
debate will take place in several committees throughout the
hearing and mark- up process and on the floor for the balance of
1993.
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_of Choice Act (FOCA) was not taken up last year as a courthgy
the Clinton campaign. The argument being made is quite simpleT
you told us last fall it was a bad time to have FOCA debated in
the House and Senate and we. accepted your recommendation in order
to help elect a pro-choice ticket. Now you owe it to us to
encourage the Hill leadership to move the bill- quickly. If you
do not help us press for quick ‘action on this most fundamental

- measure, we will then wonder what is the value of having helped
to elect a pro-choice ticket.

The counter argument, made by some, is that it is not in the
interests of the Adnministration to have a substantial national
debate on abortion at a time when we want to refocus attention on
the economy and health care reform. Those who hold this point of
view argue that we will have a good many abortion debates and
votes in the months ahead; it does not make sense for us to
unnecessarily bring attention to this issue. In the words of one
Member of Congress with whom I spoke, "This, along with gays in
the military, will worsen your cultural disconnection with urban,
ethnic, and other swing voters." : '

While not directly related, there is nonetheless a connection
between this issue and your selection of a nominee for the
Supreme Court. If you do not nominate a woman it will probably
further complicate the gender politics raised by the choice
advocates. There will likely be even more agitation if you
nominate a man whose choice position is not clear.

.While this memo -~ which I showed in draft form to a number of
senior staff -- is not designed to elicit a decision, I hope this
background will help should you be confronted with a question on
this issue before a firm policy is determined. Also, I will seek
to have this memo serve as the catalyst for a staff process that
will bring a more carefully delineated set of options to you.
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‘1. Memo For V.P, Chief of Staff, et al., from Abner Mikva Re: Chinese Immjgration 12/7/94 PS5
Litigation, 1p '

For V.P., DPC, NSC, Office of Comm. From Bernard Nussbaum, Clifford | 12/20/93 | P5
Sloan, Marvin Krislov re: Chinese Immigration Legislation, 4p

For POTUS from V.P. re: Chinese Smuggling, 3p : - | nd P5 Yo q

' 4.Memo For Carol Rasco from Donsia Strong re: Chinese Migrant Smuggliﬁg, 3p 5/17/93 P5
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MEMORANDUM FOR THE PRESZIDENT
FROM: THE VICE PRESIDENT

SUBJECT: CHinese Alien'Smuggling

gone, and I will have a report for you shortly on where we stand.
However, we have an immediate problem on Chinese alien smuggling.

There are three ships of uncertain registry off Baja California
on the Mexican Pacific coast. These vessels have 650 Chinese
aboard, all intending to come to the U.S., apparently under the
auspices of criminally organized alien smugglers. The Coast
Guard -- which has heightened surveillance since your policy
directive on alien smuggling -- is on scene, on board the
vessels, and in control. There had been a hurrlcane threat; it
-appears now to have dissipated.

These migrants have been at sea for over six weeks in intolerable
conditions, and we need to decide quickly what to do. A forceful
response is necessary for deterrent value with the smugglers. -
‘The issue is also in the press and we expect public pressures to
keep the migrants out but also préssures to treat them humanely.
Because the issue of funding is central to any decision and
because there is interagency disagreement on the money, Carol
Rasco asked me to chair an interagency meeting to sort through

the issues and prov1de you with a proposal reflecting senior
level views.

All agreed that we want to avoid allowing these aliens to enter
the U.S. It would cost $3.4 million to detain them while
processing for exclusion, and use of personnel and detention
space as well as the cost of deportation would be considerable.
Two alternatives were considered: landing the migrants in Mexico
and repatriating them from there by plane or meeting at sea with
a US Navy amphibious ship which would repatriate the migrants.

All preferred that we approach Mexico, with refugee processing by
UNHCR and repatriation by plane of those not qualifying as
refugees. This will require discussions about who pays. 1In a
June incident in the Mexican city of Calexico involving Chinese
migrants, we agreed to share the costs, but the costs were higher
than anticipated and we did not have additional funds for
reimbursement of Mexico. Thus Mexico paid twice as much as we
did. State believes that we will have to promise to pay the full
cost of the aircraft for this incident ($1-1.5 million) and make
some restitution for the last time (up to $400,000) in order to
.gain Mexican agreement. All agreed that this was necessary
because we will certainly need to work with Mexico again on alien

smuggling and a solid base for cooperation will be essential in
the months ahead.

All agreed further that in approaching the Mexicans, we would-
also want to ensure that security would be adequate,. given that
half the detainees escaped before repatriation in the Calexico
incident. We will also ask that the Mexicans seize the smuggling
ships and that they apprehend and jail the crews or extradite
them to the U.S. to send a strong signal to the smugglers.
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There was disagreement on whether we should offer a U.S. mlllteiy,»m-

aircraft or hire a civilian charter. Defense felt there was n eﬁON R@

- security requirement for mllltary air, that the mission was 1 @V ﬂ@

enforcement, and that military air ferrying smuggled aliens pack . ﬁ%
5
2

to China would send an inappropriate signal. Justice believgd ({G]H
that mllltary aircraft would send a signal of U.S. determination
‘on this issue and that there might be an air security proble
with non-military craft. State noted that there were no airc
security problems previously, but pointed out that chartering
civilian aircraft might be difficult to effect quickly.

On funding, every agency agreed that someone else should pay.
Justice argued that its Immigration Emergency Fund (which has
never been used in twelve years) requires you to declare an
emergency (you would indeed have to make such a determination)
and that this incident did not meet that test. 1In ‘addition,
states like Florida, Texas, and California have complained that
they have not been able to access the fund for what they would
argue were more serious problems -- Haitian HIV- positive entrants
and immigrant Salvadorars, Guatemalans and Cubans. Direct
congres51onal appeals have been made recently on this issue, and
it is possible that use of this fund for repatriation of Chinese
and not for compensating states will. anger members whose support
we need on important legislative issues such as the
reconciliation conference.

Finally, Justice also argued that there is no legal authority to
use the Immigration Emergency Fund to pay restitution for the
earlier Calexio incident.

State argued that its refugee and economic assistance was already
programmed, that this was a law enforcement mission which should
be paid for as such, and that State had paid for similar actions
the last three times out of scarce funds designated for
humanitarian assistance to places like Bosnia, and should not
have to pay again. Defense argued that if military air was used
it would have to be paid for out of operations and malntenance
funds cutting further into operational readiness.

RECOMMENDATION

I believe we have the right general approach with the Mexican
option so long as we are prepared to pay for the air transport
this time and make some settlement for last time. I lean toward
the civilian air charter rather than military air which seems
inappropriate if we can avoid it. -

On funding, I have three recommendations. First, we ask State to
pay for whatever is necessary to resolve disagreement over the
Calexico payments ($400,000); they can choose the particular
account from which to draw the money. Second, we ask Justice to
pay for the air transport and any other costs of this incident
($1.5 million) from the Emergency Fund. Third, because this will
not be the last of these incidents, we make an additional $4.5
million available from the Emergency Fund for future alien
smuggling contingencies. To deal with state concerns, we should
also ask Justice to recommend some ‘disbursement ($10-15 million)
to those with immigration problems, e.g., California, Florida,
and Texas (under the law, the disbursement to states would not
require that you declare an emergency). That will leave $9-14
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‘million .left in the Fund. Then we should ask legislators from
those states which received funds to sponsor legislation to
replenish the fund in FY 94 so that we and they can deal wit
future contingencies. (We would then have to offset the
replenishment with cuts elsewhere in the budget .)

If you agree on the funding,‘we will undertake the necessary
paperwork and approach the Mexicans. On the worst case
assumption that the Mexicans balk, I would recommend the milita®
amphibious craft option, with support from Coast Guard.

Concurrences by: Anthony Lake, Carol Rasco, Leon Panetta
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May 4, 1993

TOs Prosident BC
THROUGH: Rasce

FROM: Gauldiné§6@5$S:yh)
!-"_-__-_

RE: Nuclear safety

This ls lp respomse to your guestions about the Washington Post
article on nuclear safety faxed TO me yesterday.

Of 57 unsafe incidents cited in the report, all but 13 bhad been
corrected to the satisfaction of Blush’'s office before the report
was written. The remainder are in the process of belng corrected.

As soon as she took office, Secretary O’'Leary determined that the
Department’s safety policies and procedures were inadequate. '
Responsibility for various areas of safety (nuclear safety,
worker safety, chemical and fire hazards, etc.) were split up
bpetween four departments that did not coordinate with each other.
About 20 people were killed in the Department of Energy under
Secretary Watkins and many more were seriously injured, a
situation that Secretary O’'Leary found unacceptable.

O'Leary has restructured the Department, combinirg all safety
functions into one office that reports directly to her. She has
directed that office to develop a comprehensive ("cross-cutting”) .
safety policy that focuses om correcting unsafe situation rather
than just counting them.

Tomorrow, May 5, Secretary Q‘Leary wlll announce a major
department-wide safety initiative. Attached is a draft copy of
the ipnitiative.
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August 1li, 1993
MEMORANDUM FOR THE PRESIDENT
ngM: . THE VICE PRESIDENT

SQBJECT: GOVERNOR WILSON'S IMMIGRATION PROPOSALS

, You asked me to comment on the major immigration proposals
being urged by Pete Wilson, Governor of California. In short, we
should reject his recommendation to fight illegal immigration by
denying citizenship to children born in the United States.
Certain aspects of his proposal regarding benefits and
identification cards, however, may warrant review by the inter-
agency working group on immigratlon.

I. Denying Citizenship to Children Born in the United States’

Governor Wilson contends that automatic citizenship

encourages illegal immigrants to have children in this country
and recommends that the Constitution be amended so as to allow us
to deny citizenship to children (of illegal immigrants) who are
:born in the United States. (As you know, the fourteenth :
-amendment provides: "All persons born or naturalized in the
‘United States, and subject to the jurisdiction thereof, are

'citizens of the United States and the State wherein they

reside.")

We must reject this idea. First; the United States has

' never carved out an exception to the citizenship clause of the

fourteenth amendment for children of foreign nationals -- even if
the parents are in the United States illegally. Second, limiting

: birthright citizenship because of lineage and ancestry would link

us to the days before the passage of the fourteenth amendment,
when this country was bound to the Dred Scott decision (the case
in which the Supreme Court held that African-Americans were not
"citizens" under the Constitution). Third, Governor Wilson's

! proposal punishes children who have done nothing to violate the
; . laws of the United States. And finally, no evidence exists that

such an amendment would actually reduce the number of children
born in this country to illegal immigrant parents.
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II1.' Denying Education and'SOCial Services to Illeqal Immi

Governor Wilson believes that we will reduce illegal
migration if we deny illegal immigrants the right to education
and other social services. This proposal is also generally
unacceptable.

© While there are no federal statutes that require states to
«provide illegal immigrants with an education, in 1982, the
Supreme Court held, in Plyler v. Doe, that the equal protection
clause prohibits a state from withholding education to children
- who are not "legally admitted"” to the state. To effectuate
Governor Wilson's proposal would therefore require the Supreme
Court to reverse itself. In addition, to deny education to
children of illegal immigrants would guarantee their. membership
in.a permanent underclass in this country.

Illegal immigrants. are also currently eligible for certain
fgderal benefits under the Stafford Disaster Relief Act, the
Medicaid laws, and a Department of Justice directive regarding
public housing. The Stafford Disaster Relief Act allows an
illegal immigrant to receive the following assistance during or
because of a Presidential declared disaster: (1) temporary
housing assistance; (2) individual family grants of up to
$11,000; and (3) unemployment assistance for up to 26 weeks.
(The Act explicitly prohibits discrimination based upon national
origin.) No sound reason exists to tamper with this legislation,
which provides assistance to individuals struck by disaster.

. In-addition, the 1986 Omnibus Budget Reconciliation Act
amendments to the Medicaid statute make federal financial
jparticipation available for states where illegal immigrants are
.treated for an "emergency medical condition." The level of .
assistance mandated by this statute is minimal, but this aid is
.quite important. Without such assistance, illegal immigrants may
:be unable to receive treatment for serious medical problems. The
. Administration may nonetheless want to consider examining current
‘practices and program guidelines so to discourage illegal
immigrants from using these emergency funds for general medical
. assistance. I will ask the inter-agency working group to
- consider this issue. (The Welfare Reform Group may have already .
. begun to consider this issue.)

Finally, in 1989 the Department of Justice found that no
HUD regulation existed so as to bar illegal immigrants from
public housing. (In 1988, HUD proposed a regulation restricting
illegal immigrants' access to public housing; however, this
regulation was never finalized because then-Secretary Kemp
believed that such a regulation would add to the homeless
population.) This Administration has proposed a final rule
similar to HUD's 1988 proposed regulation -- i.e., the proposed
regulation would prohibit illegal immigrants from renting public
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~housing This proposed regulation is currently under review
HUD and may be forwarded to OMB as early as September 1993.

In sum, while some evidence exists to support Governor
Wilson s claim that federal benefits create an incentive for .
illegal migration, I believe that the Administration should focus
on: reviewing and enforcing employer sanctions and labor laws to
deter illegal immigration. This will allow us to affect what we
know to be a major incentive for illegal migration (work) without
resorting to the more difficult and dangerous response of
revoking federal benefits. Staff on the inter-agency working
group will be working with immigrant rights groups in fashioning
changes to employer sanctions and labor laws that are both
acceptable and successful.

III. Identification Cards

: Governor Wilson recommends that the federal government issue
a national identification card to citizens and legal residents to
enable the government, employers, and social service
organizatlons to identify these individuals and to deny benefits
to those without such a card -- illegal immigrants.

During the inter-agency review process on asylum reform, we
discussed the concept of creating an identification card for
employment. It was abandoned at that juncture for two reasons.
First, the health care task force is contemplating using an
identification card for health care, which may be appropriate for
use in seeking employment. Second, during the 1986 and 1990
immigration reform process, the Hispanic Caucus actively fought
‘the implementation of national identification cards. (Hispanic
‘rights groups have assailed Governor Wilson's identification card
‘proposal, recounting stories about Hispanic Americans who were
.forced to carry such cards in the 1950s and 1960s and the
;discrimination and police harassment that resulted.) Because
‘this idea may have some merit in the employment context (it has
' been proposed, tentatively, by the Reinventing Government
" immigration team), I will ask the inter-agency working group to
. resume its review of. this issue.

* X *

In sum, Governor Wilson's recommendations have nativist and
xenophobic overtones and, thus, should not be endorsed. The
inter-agency working group (along with other appropriate staff
members) should, however, review the Medicaid provisions and the
appropriateness of 1nstituting a national identification card
system. .

I look forward to discussing these issues further with you.
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COUNSEL TO THE PRESIDENT

@OL RASCO
ASSISTANT TO THE PRESIDENT FOR DOMESTIC POLICY

BRUCE LINDSEY
ASSISTANT TO THE PRESIDENT AND
DIRECTOR OF PRESIDENTIAL PERSONNEL

WILLIAM KENNEDY
ASSOCIATE COUNSEL TO THE PRESIDENT

- FROM: CHERYL MILLS 00"~
: o ASSOCIATE COUNSEL TO THE PRESIDENT |

MARVIN KRISLOV‘N§/
'SPECIAL COUNSEL TO THE PRESIDENT

SUBJECT: Civil Rights Act of 1991 Provisions
: Addressinq,Presidential Appointees

In the ClVll Rights Act of 1991 ("the Act"), Congress
extended provisions barring employment discrimination based on
race, color, religion, sex, national origin, age, and disability
to previously exempted Presidential appointees. The 1991 law
covers "any officer or employee, or an applicant seeking to
become an officer or employee, in any unit of the Executive
- Branch, whether appointed by the President or by any .other
appointing authority in the Executive Branch." The law exempts
appointees confirmed by the Senate, those named to an adv1sory
committee, and those who are in the uniformed serv1ces.

This spring, the Equal Employment Opportunity Commission
("EEOC" or "the Commission") drafted proposed regulations that
would designate that agency to address complaints brought by
Presidential appointees. Their proposed regulations, which have
not been published in the Federal Register, raise many issues.

The Act prov1des the Pre51dent w1th the opportunity to
propose, by Executive Order, his own process to administer
discrimination complaints raised by Presidential appointees.
Such procedures would substitute for the EEOC’s procedures. To
‘date, we have not proposed such an- alternative process.

Below is an outline of the most important policy issues that

require resolution regarding the administration of discrimination
~complaints brought by Presidential app01ntees under the Act.
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Also attached are coples of the Act (tabbed) and the draft
EEOC regulatlons. _

I8SUES

1.  Should we challenge the constltutlonalltz of the Act,

submit to it?

: The statute arguably encroaches upon the most sen51t1ve area
of Presidential power, app01ntment authority, most particularly
in the area of his personal staff. - In a recent district court
hearlng, Judge- Stanley Sporkin questioned the constitutionality
of the Act as applled to the Pres1dent’s personal staff. :

. However, mountlng a court challenge would only be
politically palatable if we ‘had an Executive Order in place that
addressed the-Same‘issues. This is partlcularly true in light of

the fact that the Act, in addition to covering Presidential
appointees, also covers Senate employees, as well as state and

- 'local government employees. We should be mindful, however, that’
~not challenging the Act might walve the argument for future '
pres1dents.

2. If we do not challenge the statute, should we allow the EEOC
0 administer it or_ should weeestablish‘a different process?

: The Act allows the President to des1gnate another entity to
administer the process, which could be the Equal Opportunity
_Officer for the Executive Office of the President ("EOP") w1th1n

the Office of Administration or another agency or office
entirely. While the EEOC does have experience in administering
such complaints, it does not have a reputation for speedy
resolution and relying upon their 1nvest1gators could raise
prlvacy and privilege concerns.

3. Should we_include sexual orlentatlon as a protected class in

. the White House Equalglpportunltv Policy?

None of the relevant anti-discrimination laws include. sexual
orientation as a protected class; nevertheless, including it in
- an Executive Order would emphasize this Administration’s
"~ commitment to equal opportunity for homosexuals. We should point
out that the Department of Agriculture’s new Equal Opportunity
Employment Policy, see attached, prOhlbltS dlscrlmlnatlon on the
basis of sexual orlentatlon.

The EEOC presumably could not legally enforce this
protection, so we would need to establish two tracks if we
included sexual orientation as a protected class and wanted the
EEOC to enforce the law. And, even if we set up an internal
. process, complainants ra1s1ng dlscrlmlnatlon claims on the basis
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of sexual orientation would be unable to seek the jud1c1al review
.prov1ded for in the Act. :

4. Who is a Pre51dent1al appointee under the Act?

The Act defines Presidential app01ntee broadly, and the
legislative history provides little quidance as to whom Congress .
intended to cover. The statutory‘language could be read to
include any appointee in the EOP and the Executive Branch, which
arguably encompasses members of Boards and Comm1551ons, interns,
and even some volunteers. : :

- Prior to 1991, Tltle VII of the Civil Rights Act of 1964
covered employees of federal agencies. . It is our understanding
from an EEOC staff member that the Commission assumed that the
Act covered Schedule C political appointees at each agency:
although no such complaints apparently reached the EEOC. The
EEOC assumes that the 1991 Act does not change that situation,
although their counsel admitted that their draft EEOC regulations
do not clarify the scope of "Presidential appointee," but rather
-merely track the Act’s language.

5.__ Who is an applicant for a Presidential appointment?

. ~'Under the Act, appllcants for presidentially app01nted

- positions also enjoy coverage. . The Act provides no guidance as
to the scope of this class of individuals. However, EEOC
practice and case law tend to construe this term broadly. Thus,
the EEOC told us that someone who sent in a resume for an
unadvertised position in the EOP would be considered an applicant
under their draft regulations and under analogous regulatlons for
c1v1l service and prlvate sector jobs. -

‘There does not appear to be any principled line that can'be
drawn that would limit the definition of applicant and remain
consistent with the statute and precedent '

6. Assumlnq that we choose to.de51qn an_internal process, who

should be responsible for administering complaints?

, The Senate procedures, which are outlined in the Act,
specify that the Senate Office for Fair Employment Practices
counsels employees, with any formal complaints heard by three

independent hearlng board offlcers.

. We could rely on the Equal Employment Offlcer for the EOP (a
civil servant) for counsellng ‘and mediation of White House
- complaints, and then use an administrative law judge for hearings
and/or an independent board for appeals (possible sources for
such board members include the EEOC, the Merit Systems Protection
Board, and the Office of Personnel Management) Another. :
p0551b111ty would -be to designate a Pres1dent1a1 app01ntee (e.

.13'
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Chief of staff) and/or a board w1th1n the EOP to hear these
complaints. , .

7. How should the scope of diSc@very be limited to protect
: executive privilege and.privacz concerns? :

: The EEOC draft regulations allow their investigators to
subpoena witnesses and documents before any formal hearlng
These draft requlations also give both parties to a complaint
‘subpoena power (discovery). Disputes between the parties are
handled by an Administrative Law Judge ("ALJ") and the
Commission. Thus, the draft regulations raise executive
privilege issues. The Senate procedures allow subpoenas by the
hearing board; objections on the grounds of privilege go to the
‘hearlng board and then, on appeal, to the Senate Committee on
"Ethics.

In addition to privilege issues, existing EEOC practice is
to turn over the entire file of a complaint to -both parties,
exposing the documents to Freedom of Information Act ("FOIA")
requests. Also, the EEOC. is subject to FOIA.  Moreover, such
requests arguably implicate prlvacy concerns on behalf of both
parties. . :

For any internal procedure, we would want to recognize
executive privilege and privacy concerns. However, even if our
internal procedure was more restrictive in discovery, there would
still be concerns over privacy, since any outside ALJ or hearing
board officers would have access to the documents and testimony.
And, even if we were to keep the process entirely within the EOP, -
all privacy and FOIA concerns still would not be eliminated.

8. If administered within the EOP, where would the funds come

from to pay for these procedures? Whether administered

internally or by the EEOC, where would the funds come from
to pay any relief ordered and attorneys’ fees?

It appears that'thg costs of administering an internal
complaint process would be born by the White House. However, it
is unclear what funds properly are available to cover such costs.

: Additionally, EEOC procedures currently allow remedies in
the form of both back pay awards as well as specific performance,
i.e., hiring, elevating or restoring an injured complainant to
his or her job. The Act allows a prevailing complainant to
recover attorneys’ fees, and provides that the President must
reimburse the appropriate federal account for any payment made to
compensate for a violation. The provision governing Presidential
reimbursement clearly raises constitutional concerns.

4
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CHRIS EDLEY

JIM JUKES
FROM -~ CAROL H. RASCO
. SUBJECT = DOJ Asylum Reform Briefing

On July 27, the President directed the Attorney General to
review the administrative asylum process, which is the subject of
.continuing abuse. DOJ was to present its plan for streamlining
and reformlng the asylum process within 60 days.. Attached is
DOJ's draft of the proposed plan .for reformlng the asylum
process.

BACKGROUND

Currently, the asylum process is being abused by aliens who
claim asylum with no likelihood of succeeding on the merits.
However, the lengthy process and procedures, lack of detention
and work authorization while the case is adjudicated often acts
as a magnet for newcomers. More than 140,000 claims for asylum
were filed with INS in FY '93.

- There are two separate and distinct asylum processes. The
two processes are the INS "affirmative" process, and the EOIR
"defensive" process. Defensive applicants use asylum as a
defense against deportation or exclusion from the country.
Affirmative applicants apply of their volition, before any .
adverse 1mm1grat10n action is taken agalnst them.

Each process has a backlog. Defensive: 125 000 cases -=-
Affirmative: 275,000 cases.-

There are 150 asylum corp officers that adjudicate the
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afflrmatlve asylum cases.

There are 86 EOIR 1mm1gratlon judges that handle defen51ve
cases. - _ :

The expedited exclusion legislation developed by the
Administration deals solely with asylum claims made at ports
of entry. There are about 10,000-15,000 of these claims
-presented every year. '

CURRENT AFFIRMATIVE ASYLUM ADJUDICATORY PROCESS

~ Under the current system, individuals who have entered the
country without INS inspection but were not apprehended, or
entered the country legally and remain in status or whose status
has lapsed, come forward and file a claim for asylum w1th INS.
“The. clalm is adjudicated by the INS Asylum Corp.

_ Asylum claims denied by the Asylum Corp. can be appealed to
an Immigration Judge who will hear the claim de novo or anew.
These hearings are adversarial and 1nvolve INS counsel and
defense attorneys.

Further review is available to those denied asylum by an
Immigration Judge before the Board of Immigration Appeals. BIA
decisions are administratively final, however, an individual may
appeal to the Federal courts in certain instances.

A judicial appeal automatically stays the execution of a
deportation or exclusion order. If an alien is successful she
may be allowed to become a permanent resident after the statutory
time period.

T kk%k

Many in Congress would prefer to dispense with the current
combination statutory/regulatory asylum scheme. Several bills
have been introduced to reform and revise asylum completely;
remove layers review or appellate relief; change the standard of
review for asylum claims; or consolidate most aspects of the _
process into one. If the Administration proposal is not credible
as genuine reform, the Administration's expedited exclusion -
legislation will probably be amended to reflect the changes
sought. The Administration's legislation has been introduced by
Senator Kennedy and Representative Brooks. So far the strategy
has been to refrain from marking-up any legislation until DOJ
presented its plan for asylum reform in order to present the
Administration's leglslatlon and regulatory changes as a reform
package. '
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COI\'[PREHENSIVE ASYLUM REF ORM

I. POLITICAL ASYLUM - ADDRESSING OUR ENFORCEMENT
VULNERABILITY

L our country's historic tradition and adherence to
international treaties establishes the United States'
commitment to adjudlcating claims of political asylum and
protecting those who are determined to have a "well-founded
fear of persecution."

"o . Although asylum adjudication has been the topic of
heated debate and reform efforts as recently as 1990,
asylum has not been given priority in the context of
‘overall immigration policy and enforcement.

. As confirmed by recent studles,_grossly insufficient
resources -- personnel, technological and administrative.
support -- have been devoted to this difficult and dellcate
task. : ‘

‘0 lelng celllngs for the Asylum Corps 'in 1990 were
sufficient to meet only 1/3 of workload assumptions.
Increases to the Corps in 1991°still did not match caselcad
demands. Emergencies such as Haitian refugee processing at
Guantanamo diverted scarce resources, and class action
- settlements requiring second adjudications added cases to
the backlog of 100 000 the Asylum cOrps initially
1nher1ted.

) More~than_140,000 political asylum claims were filed with
INS in FY '93, two and a half times as many as were
received in FY '91 (56,000). The Asylum Corps had the
capacity to adjudicate or otherwise administratively close
only 36,000. The remainder were added to the backlog which
now totals over 300,000 cases. These backlogged applicants
currently have no meanlngful prospect for receiving an
1nterv1ew, much less hav1ng their claims adjudlcated

.. Compounding the present system s 1nab111ty to keep current
with receipts is the fact that pursuant to regulations
interim work authorization must be issued to non-frivolous
asylum claimants whose claims are not heard within 90 days.
(8 CFR 208 7) : : :

L As a consequence, v1rtually anyone who applies for asylum,
.whether or not they have a legitimate application, receives
this valuable benefit. Increasingly, boilerplate
applications are being filed. Work authorization has
‘become a magnet for appllcatlons, -and no real dlSlncentives
for - flllng exlst
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o ‘The result is that the system 1ntended to give protectlon
‘to bona fide refugees has presented a rich opportunity for
abuse to those who wish to come to and remain in our
country illegally. .-

. THE PRESIDENT'S INITIATIVE AND CALL FOR REFORM

° Proposed expedited exclusion legislation announced in the
President's July 27th anti-smuggling initiative addresses
one aspect of the asylunm adjudlcatlon problem: - the highly
visible problem of individuals arriving at our airports or
by vessel with fraudulent or no documentation.

° The President's initiative also tasked the Department of
Justice (DOJ) to study and propose reform for the much
larger component for the asylum problem, "affirmative
asylum." The affirmative asylum system allows individuals
1) who have entered the country without inspection but were
not apprehended or 2) entered the country legally and
remain in legal status or whose status has lapsed, to come
forward and file a claim for political asylum.

. The Department of Justice studied 1) the regulatory and

' statutory framework for asylum adjudications; 2) the
productivity of the DOJ components charged with this duty;
and 3) the applicant profile. The. Department ‘also pursued
an expansive consultation process, receiving input form~the
Hill, federal agencies and non-governmental organizations
involved in asylum issues.

. A set of prlhcxples was developed to guide the reform
process:

o Asylum adjudications must be fair and timely.

o A good asylum system must quickly 1dent1fy bona-flde
refugees. g

O _To deter abuse and to‘preserve the 1ntegr1ty of the
process, an asylum system must have the capac1ty to remain
current with recelpts. i, _

© In the context of ever-~increasing migration of people
with mixed and often complex reasons for departure, asylum
- adjudications require adjudicators with spec1allzed
training and access to up-to-date country of origin
information.
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O A fully efficient asylum system must have a credible
deportation capacity at the end of the-process.v

O Asylum cannot be treated in a vacuum but must be seen as
part of a larger immigration pollcy agenda.

1. THE CURRENT ASYLUM ADJUDICATORY PROCESS

The current statutory framework gives the Attorney General

‘broad authority to establish asylum adjudlcatlon
- procedures. These procedures. are contalned in regulatlons
at 8 CFR Part 208.

Pursuant to those requlations, asylum adjudications are
initially adjudicated by two Department of Justice
entities: 1) the INS Asylum Corps, and 2) Immigration

_Judges, part of the Executive Office for Immlgratlon Review
(EOIR) . , :

1) INS Asylum Corps

Created in 1990, the Corps now ‘has 150 spec1ally tralned
officers. They have primary jurisdiction over
approximately 90% of the total political asylum claims

- filed annually. Applying non-adversarial interviewing

techniques and utilizing country condition information made
available through the INS Asylum Resource Information
Center, their task is to render an asylum decision free of
foreign policy or immigration bias. Despite its resource

‘constraints, the Corps has successfully established its

credibility for fair adjudications.

~-2) Immigration Judges

A claim denied by the Asylum Corps Officer may be heard de
novo by Immigration Judges in the context -of deportation or
exclusion hearings. These proceedings are adversarial in
nature and generally involve the part1c1patlon of 'INS

counsel and defense attorneys.

Imm1grat10n judges also have prlmary jurisdiction over

. claims filed by 1nd1v1duals after deportation or exclusion

proceedings begin (approximately 10% of the total combined

asylum caseload). Average processing time from receipt to
‘final dec151on for non—detalned cases is one year. ,
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3) Board of Immigration Appeals (BIA)

Administrative appellate review of Immlgratlon Judge
decisions is available before the Board of Immigration

. Appeals. The BIA receives approximately ‘13,000 cases

annually,iand 30% of the caseload is made up of asylum

claims. Average processing time from receipt to final

decision for non-detained cases is two years. (Detalned
cases make up 15% of caseload and are completed in 4
months.)

~ 4) Judicial Review

Judicial Review of BIA decisions ‘in deportation proceedings
- is available in the Courts of Appeals. For exclusion cases

review is avallable in the District Courts on habeas
corpus.

Iv. IDENTIFYING THE PROBLEMS IN THE SYSTEM AND CAUSES FOR
DELAY

In addition to the central problem of 1h$uff1c1ent resources,
the following ma]or stumbllng blocks to expedlent adjud1cat10ns were
identified:

The Snowball Effect of "Work Authorization" and Backlog

Boile:plate applications clog the sYsteh

o ‘Applications are filed by mail at 4 INS Regional Service
Centers. Numerous claims, valid on their face but lacking

factual foundation, have routinely been accepted.

"Availability'of Work Authorization Serves as a Magnet

O Because work authorization is granted within 90 days of
filing and the growing asylum caseload precludes all but

30% of claimants from even getting an interview, anyone can
‘file an asylum claim and have an excellent chance of

gaining the right to live and work in the United States for

' extended periods. This loop~hole in the system has become
~well known and has ‘been exp101ted by smugglers and other

organizers.
No'Disincentivestxist'for.Filing Spurious Claims

B
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O Sanctions for filing claims fraudulently have not been
effectively instituted or enforced. Nor are there other
negative consequences for abusing the system.

Delays in Asylum Procwsmg

The Asylum Officer Corps process gets bogged down .by:

0 The regulatory requirement of a detailed wrltten denial
by an Asylum Officer, which serves little concrete purpose
in light of the ‘availability of a de-novo review by an
immigration ]udge before an order of deportation can be

~ issued.

O The 60 day perlod allowed for the State Department to'
prov1de a letter commenting on each individual case; in the
great majority of cases these letters contain only generic
country-condition information.

O The lack of automation and clerical support available to
support the Asylum Corps and the drain on officer resources
caused by the process for issuing employment authorization
documents (EADs). :

The Immlgratlon ‘Judge system must deal with procedural
complexities and delays:

0 Until recently, automated scheduling was not available.

‘Under current capacity, charging documents issued by the

asylum office ordinarily do not contain the date and place
of the initial Immigration Judge hearing, and a second
mailing from immigration court is necessary to establish a
date for the master calendar hearing. Unless .a notice

containing date and place is effectively served, an.in-

absentia deportation order cannot issue against those
applicants who choose not to appear.

O Average asylum case completion time averages over one
. year due to crowded dockets, delays between master calendar

and merits hearings due to the irregular availability of
pro-bono_counsel and interpreters and the necessity to
assign prlorlty to detained cases and to deportation

~hear1ngs held in prisons before release of prlsoners who

are aliens.

The Board of Immigration Appeals prov1des a third

_opportunity for consideration of the case and attendant
‘delays. .
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O Two-thirds of the asylum denlals by Immlgratlon Judges

are appealed and requlre a full written declslon

© The average non-detained case decided by the BIA in 1992
had been filed more than two years earlier.

Judicial review automatically stays deportation of denied
appllcants during whlch time work authorlzatlon remalns

'valld.

Lack of Coordination and Integration between Adjudications

Systems for definitively identifying and tracking '
applicants and claims within the Asylum Corps and between
the Asylum Corps and Immigration Judge system do not exist.

The ﬁajorlty of appllcants are free to “"drop out of the
process" with impunity. There is little or no consequence

‘to filing an asylum claim, having it denied, changing the
~ basis of the claim before the immigration judge, or for

failing to "“show" at different stages of the proceeding.

V. ..THE NEED FOR AN INTEGRATED SYSTEM AND SECURING AN
ENFORCEABLE RESULT

hlthough.the multi-tiered adjudlcatlon structure is

'_commonly assumed to be the primary cause for prolonged and

ineffective asylum adjudications, in fact the major problem
is the failure to interview all applicants in a timely
manner.

'The failure of the system means that bona fide clalms as

well as non-meritorious claims are languishing

- unadjudicated. Deserving individuals are prevented from

securing the protection they require and being given the
chance to restart their lives and to reunite with their

families who may be facing significant dangers.

In addition, INS and EOIR processes are not linked, and
neither has sufficient resources. According to available
statistics, in FY '92, only 54% of denials by the Asylum
Corps resulted in charging documents filed with EOIR. A
16% no-show rate at Asylum Corps interviews also indicates
that claimants "fall-out" rather than exercise thelr right
to pursue thelr claim further. '
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¢ The most cost-effective and tlmely way to effect
comprehensive asylum reform is a system that interviews all
applicants quickly, granting asylum to bona fide refugées
and linking failed appllcants to deportation or exclusion
proceedings if asylum is not granted by the INS Asylum
- Officer. _

VI. WHAT NEEDS TO BE DONE TO MAKE THE SYSTEM WORK

Speed up Deportafidn Process: for Non-meritorious cases through
- Integration of Adjudications and Streamlining

~ . Modify Function of Asy_luni Corps - Double Productivity

. - The principal function of the asylum officers must be to
focus on the speedy grant of asylum to meritorious
applicants. This can be done by eliminating the
requirement for a detailed written denial if the officer

. cannot grant the claim. These cases instead will be
referred to the Immigration Court accordlng to the
following procedures:

O - Upon initial receipt of the application at the Regional -
Service Center, an order to show cause -- the charging
document required for initiation of deportation proceedings
-- will be prepared and transferred electronically to the
Asylum Corps with the appllcant's file.

O At the time of interview, appllcants' deflnltlve'
1dent1ty will be established through fingerprints or hand
imaging, ellmlnatlng the possibility of. multlple
applications.

"0 . After the interview, if unable to grant asylum, the
‘Asylum Officer will serve the charging document upon the

applicant either in person or by certified mail within 7
- days.

O By linking asylum offices and immigration courts through
automation, each order to show cause will contain a firm
hearing date before an Immigration Judge. Failure to
appear before the Immigration Judge w1ll result in an order
of deportatlon in absentla. :
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O As a result, each affirmative asylum applicant has the
opportunity for a full and timely hearing before an
Immigration Judge if the Asylum Officer was unable to grant -
asylum. However, the applicant cannot defeat deportation
by simply dropping out, and his appllcatlon “carries
consequences “

)

e ' The time-consuming referral of 1nd1v1dual cases to the
State Department will be eliminated. Instead, the State
Department will utilize the DOJ Resource Information Center
(RIC) for transferring fully current country condition
1nformatlon to Asylum Officers and Immigration Judges.

Improvements at the Immigration Judge Level

L Change the regulations to provide that the same I~589
asylum application form will serve as the basis for an
asylum claim throughout the Asylum Offlcer and Immigration
Judge process.

. Double Immigration Judge resources to allow for completion
of most cases within 90 days from the date of referral from
the Asylum Office. .

e Establish master calendars devoted to cases involving

‘asylum adjudications so that the hearings are commenced
expeditiously. .
. ‘Devote additional Immlgratlon Judge, support resources and

priority to the ad)udlcatlon of asylum claims, thereby
focusing the maximum amocunt of resources to expeditiously
complete these matters..

] Prioritize asylum adjudications in a 51m11ar fashion to the
‘prlorlty given detalned cases.

. Provide additional comprehensive training to Immigration
Judges in country conditions and other asylum related
topics, and assure regqular comprehensive use of the latest

information available from the Resource Information Center

(RIC)
Streamlmmg at the BIA Level
. Change BIA procedure, by statute, so that all appellants

must first file a motion for leave to appeal. If the-
motion is granted by the BIA, the applicant will receive
work authorization and INS will prepare ‘a responsive brief.
Motion will be denied by crder, and the Immlgratlon Judge s
decision becomes the ba51s for judicial review.
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° Devote 1ncreased staff resources to adjudlcatlon of asylum :
claims. ‘

e Modify BIA procedure by requlrlng priority treatment of ,

. asylum adjudlcatlons similar to treatment of detained cases _
in areas such as transcription, briefing schedules, and o
transmission of files to the Board.

. ‘Institute last in-first out (LIFO) treatment of asylum
appeals so that recent filings are expeditiously completed.

Decouple Work Authonmtxon from Asylum Apphcatlomi

° Work authorization will be decoupled from the asylum .

' * application process and provided only if asylum is granted
or if the government is unable to issue a decision within
an initial processing tlme of 180 days for a unified INS/IJ
adjudication.

- ¢ - There will pe no work authorization while a case denied by
an Immigration Judge within 180 days is under review at the
BIA or on judicial review. Only upon a grant of asylum or
- other order. favorable to the applicant will work
authorization be issued.

. Withholding of work authorization is justified by our
analysis of existing caseload which shows that applicants
for affirmative asylum have already been in the United
States an average of 14 months at the time of filing,
indicating that they already have some support base.

' Eliminate Boﬂerplate

L] ‘A w1dely pub11c1zed sanctions campaign against preparers of
"boilerplate" applications and other fraudulent
. applications should be conducted. INS and U.S. Attorney
' teams should immediately be established for this purpose.

s 'Regulatlons to ensure that INS Service Centers 1mmediately-
reject boilerplate and incomplete appllcatlons are now in
the expedited clearance process.

'Devote Sufficxent Resources to Avoxd Backlogs by Creatmg a System which Stays Current
with Receipts” S

] To address our enforcement vulnerability, the cycle of

recurring backlogs and protracted asylum adjudications must
' be broken. Good claims must be promptly identified and

coby




10/04/93

VII.

18:23  ©202 514 0055 o — .- VHITE HOUSE  _  lgo1

l ;. & \,N

i3

n.—'ﬂ "‘i

' spurious claims definitively adjudicated. This can only be
done by assigning personnel and support resources
sufficient to meet the full dimensions of the workload.

A firm guideline of 90 days per admlnlstratlve stage must
" be establlshed.

FOLLOW-UP TASKS: PROBLEMS WITH ASYLUM CANNOT BE
CURED IN A VACUUM

‘Deportation and Removal must be Strengthened

O No reform to the asylum system is complete without a
credible capacity to deport denied applicants at the end of
. the process. INS's capacity to remove non-detained 4
applicants is quite limited. This issue was too complex to

resolve as part of this asylum initiative, but the
Department of Justice, along with the State Department,
should establish a task force to develop options for
implementation within six months. :

O In the meantime, more modest but important statutory
changes that could be qulckly implemented have been
prepared for inclusion in the statutory package of asylum
reforms. v

O. The State Department should, as a matter of high
priority, negotiate bilateral or multilateral agreements
alloWing the return of asylum applicants who have spent
time in another treaty-adherent country When these are in
-place, such applicants could be speedily deported to the
"safe third country" without our hav1ng to adjudlcate the
merits of the asylum claim. :

Judicial Review of all Immigration Matters Must be Reformed

0 Cures to the administrative asylum process will be
defeated unless sound reforms to judicial review of all

. mmigration cases are instituted. Solid analysis of
various alternatives should be undertaken by a combined
commission involving the Department and the Federal
Jud1c1ary. Statutory language has. been prepared to launch
thls commission.

The Role of Non_governmentai Organimfioms ‘

. 0 Pro bono ceunsel and other nongovernmental organizations
can play a useful role in an efficient asylum adjudication

010]20%
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process, both in helping the applicant articulate the claim
‘and in advising those without valid claims not to burden
-the system. Existing cooperative efforts in certain
districts may be expandable to improve this function o
nationwide. The new INS commissioner will place a priority
on improved coordination with NGOs. ‘ _ '

e  Emergency Asylum Flows
O - An emergency mechanism'must be available to prevent

wipe-outs of the system posed by sudden influxes of asylum
seekers. o : o
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. ASYLUM REFORM
PROPOSED STATUTORY AMENDMENTS
EIJBIHEATﬁIBCHIJH{ELAIE:A$ﬂ)lIﬂIAb“3EA&NTTIQLAIHDIﬁ“)VﬂEﬂNNS

Amend INA section 274C to increase penaltles and to ensure
that it applies to preparers and applicants using b01lerplate
or other fraudulent appllcatlons.

IDEIKIUPIJEVVOﬂUKQAUHIRIRIZAﬂJIHWIﬂHJhIAuFKEUhIAUHHEKLAJJIHWS

' Amend INA section 208 to clarify Attorney General's statutory
authority to deny or suspend work authorization during asylum
processing, within certain 1limits -~ adjustable in AG's
discretion as needed to respond to sudden surges in
applications or novel forms of abuse.

CHANGE BIA APPEAL PROCESS

Amend INA to allow BIA appeal only on an approved motion for
leave to appeal thus, ellmlnatlng one layer of adminstrative
consideratlon in a great many asylum cases. .

MAXIMIZE STRATEGIC USE OF RESOURCES TO ENHANCE ASYLUM
ADJUDICATION CAPACITY AND DETER ABUSE .

. Through statute, establish congressional mandate and/or waive

restrictions on hiring, space acquisition and equipment
purchasing to enable fastest possible increase in capacity of
asylum adjudication units '(both INS and EOIR).

SPEED UP THE DEPORTATION PROCESS

- Speed initial phases. Amend INA section 242B: (1) to
eliminate requirement that charging document be printed in-
both English and Spanish (saves time and cost, and fewer than
50 of new cases are now Spanish-language anyway), (2) to
‘allow hearing in detained cases 3 days after service of
charging document (rather than current 14). :

- Honor counsel rights but reduce attendant delays. Amend
INA to allow counsel at no expense to the Government (current
© provision) and at no delay to the process (new) ([sections.
242(b) and 292], and to limit continuances for purposes of
securing counsel ([section 242B] =~- in order to provide
reasonable accommodation for applicant to seek counsel, while
‘assuring that the process can move ahead swiftly even if
counsel is not avallable.'
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- Speed completion of deportation process. (1) Amend INA.
sections 106(a) and 242B to reduce the time permitted to file-
a petition for judicial review to 30 days (from 90) or 15 days
(from 30) in the case of an aggravated felon. (2) Amend INA
section 212(c) (waiver for permanent resident) to ban this
relief for aggravated felons sentenced to 5 years, 1nstead of
those who serve 5 years (present provision often requires
waltlng to see just how much time will actually be served).

- Hlnlmlze incentives for-delayu Amend INA sections 212(c)'
(waiver for permanent resident) and 244 (suspension of
deportation) to require that the seven years needed for these
forms of relief must have run before the issuance of a
charging document (this change greatly reduces the utility of
delays once proceedings have started, and eliminates many
motions to recpen that now must be fully lltlgated and may be
appealed) . ,

i

- Increase penalties for defaults. Amend INA section
242B(e) to bar most forms of relief in perpetuity (rather than’
only for 5 years) for those who commit the specified defaults
specified (e.g. agreeing to voluntary departure but fa111ng to .
depart; failing to show up for asylum hearing). :

PTUDHUREHREItﬂHWS(IFJIEHIJAI.ANTDADbﬂDﬂSTRAJIVEKRENUEWV

To assure sound review system for the coming decades, in light
of likely immigration pressures, establish a body by statute,
including DOJ and Judicial Branch representatives, to study
and propose thoroughg01ng reform of @ Jjudicial and
administrative rev1ew. .
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‘Washington, D.C. 20530
August 5, 1994

Memorandum for Carol Rasco
Assistant to the President for Domestic Pohcy _

From: Robert S. tht :
Deputy. Assistant Attorney General, Cnmmal Division
Dawn Johnsen g
Deputy Assistant Attorney Genera.l Office of Legal Counse]

Re: Flonda Hca.lth Security/ Ant1-K1ckback Stamute

- Florida’s proposcd Heaith Security plah provides for the use of Medicaid funds to
purchase private insurance policies for individuals who are now uninsured. Florida proposes

_ to bave these policies marketed to md1v1dua.ls and employers by private insurance agents,

who will be compensated according to the existing commercial system of commissions set by .
the companies, typically as a percentage of the premium amount. HHS and DO] have
concluded that this proposal violates- federal criminal law. .

The anti-kickback statutc, 42 U.S.C. § 1320&-7b makes it ﬂlegal to offer or pay “any
remuneration . . . to any person to induce such person” either "to refer an individual to a
person” for thé provision of "any item or service" paid for by Medicaid or Medicare or to .
"arrange for or recommend purchasmg" any such service. It also prohibits the receipt-or
solicitation of any such payment. A core purpose of the statute is to ensure that decisions
about medical care for beneﬁmanes of Federal programs are not mﬂuenced by ﬁnanc1a.l
incentives from tlurd parties.!

The statute’s language is broad and plainly covers the payment of any commissions -
[ixed or variable -- to insurance agents in exchange for enrolling customers when Medicare
or Medicaid pays for the policy; such payments would be "remuneration . . . to any person

! Numerous prosecutions. have been brought under this statute against, for example,
doctors who bave been paid "consulting fees" by drug companies or hospitals in exchange for
prescnbmg parnculdr mechcar.mns or referring patients to particular hospitals.
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. to refer an individual" to a provider paid by Medicaid. We do not understand Florida to
d1sputc that jts proposal falls within the statutory language. However, the statute permits the.
Secretary of HHS, with DOJ approval, to promulgate regulations that “safe harbor” conduct -
that might otherwise violate the stamte. 42 US.C. § 1320a—7b(b)(e)(E) 2 Florida has asked
for a safe harbor for its proposal. '

_ The payment of vanable commissions creates precisely the smlatlon that the statute is
designed to prohibit. ‘An agent has an incentive to induce a customer to choose a policy that
would pay a higher commission to the agent. Those companies that prov1de lesser benefits
can spend more money on commissions, which do not benefit the consumer.> Thus, for
policy rcasons, neither HHS nor DOJ would approve a safe harbor for the present proposal.
Moreover, a safe harbor for conduct that is so squarely at the heart of the statute would be.
difficult to defend against a clajm that it is "arbitrary and capricious."

- Florida. argues that it has erected safegua.rds that w1]l prevenl 'steering”; that variable
commissions are needed to permit small companies to compete with the marketmg strength of
large companies; and that the payment of variablc commissions under the Medicaid and
Medicare programs is permitted in other contexts. These uguments are not persuasive:

o : Flonda’s proposed safeguards do oot change the fact that cominissions
' constitute remuneration that is prohlblted by the anti-kickback statute.

o The argument that variable conunissions are needed to ‘support sma]l
N companies is in effect.a concession that steering will occur regardless of
Florida’s safeguards and indeed is the pulpose’of variable commissions.
Assisting small companies in this manner is an optnon that Congress foreclosed -
when it passed the anu-hckback statute

0 HHS and DOJ have never approved and were previously unaware of any cases
in which payment of variable commissions to insurance agents under Medicare
or Medicaid is permitted; in fact HHS refuscd to grant a waiver to the State of

~ California two years ago precisely because variable commissions were '
‘ perm1tted HHS is looking into the situations raised by Flonda to see if action

is required.

?  Florida recognizes that 1ts pmposal does not quahfy for any emstmg safe harbor Sec
42 C.F. R §1001.952. :

3 HHS has mformed us, in fact, that there have been instances in Florida of plans that
spend little on patients’ benefits and themby generate hlgh proﬁts Whlch could be used to

pay high commlssmns
-2-
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HHS and DOJ have proposed to Florida that a safe harbor for the payment of fixed .
~ dollar amount commissions, related to the amouot of work involved in enrolling pcrsdns '
. would be appropriate and legally defensible. + HHS and DOJ have also invited Florida to -
make a countc1-proposa.l but none has been fo:thcommg '

* While even fixed dollar amount commissions would violate the letter of the anti-
~ kickback statute, they do not appear to offend the pohcy underlying the statute. The
payments would still induce agents to enroll individuals in a. health plan, but they would not
induce agents. to steer individuals toward any particular plan.. As a result, although
inducement to participate in the Medicaid system would exist, the apparent purpose of the
anti-kickback statute would not be frustrated, because agents would have no monetary
inducement to recommend any particular pohcy over. another

-3-
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THE WHITE HOUSE

WASHINGTON

August 4, 1994

MEMORANDUM FOR LEON PANETTA

FROM: Carol H. Rasco Q;NZ/‘

SUBJECT: Request from'Governorpchiles

 Governor Chiles has'aékedbfor a joint meeting early next week
with you and me. Please read below for an update on the waiver
and proposed action steps.

Before I could even call the Florida Governor’s D.C. office this
morning to sort through your call with Buddy McKay, the director
of the D.C. office called me. She had received a report on the
‘Buddy McKay call and says he is on vacation, he had not received
an update in almost 10 days. Certainly this fits as the matter
was in our General Counsel’s office approximately 10 days ago as
Joel Klein at Lloyd’s direction was assisting me in pulllng
Justice and HHS together.

HHS, Justice and Florlda officials met about a week ago, and
~Florida was told by all (and our General Counsel concurred to me
privately) that the issue of competitive commission rates for
insurance agents is not allowable under the law. Florida left
the meeting (a) very appreciative of Justice and inparticular,

- Walter Dellinger, and their knowledge and attitude, and (b) with
a request by Justice to draw up an alternative on a "range" for
insurance agent commissions. :

‘According to my staff, the indication is that Governor Chiles is
adverse to the "range" as an option and has his health staff
preparing another alternative. The D.C. director alluded to this
- when she said to me this morning that Florida does not feel HHS
and probably even Justice w111 accept the alternative being
written by Florlda. ‘

Besides the "range,“ the other alternative avallable is the "safe
harbor" concept the HHS Secretary can provide Florida. . Because
this allows an exception to the law, the safe harbor concept is
very frightening to HHS due to the onslaught of requests it might
‘create by other states. I agree at this p01nt with HHS 1n ‘regard
to the dangerous precedent that would be set in allowing a safe
‘harbor. -
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Governor Chiles has, as of this morning, asked for a joint
meetlng with you and me next week on Monday evening late when he
"arrives in D.C., early Tuesday a.m., or he will stay over Tuesday
evening after his fundraiser for a late meetlng that evening or-
early Wednesday.

The D C. director volunteered to me that she has warned Governor
Chiles that White House schedules next week may be awful due to
‘health reform escalation. 1In the meantime, there is nothlng new
you and I can say to him at this point on the commission issue _
given that (a) Justlce, HHS and our own General Counsel have said
it cannot be approved as written and (b) Florida doesn’t seem to
want to move on the "range" concept. ,

I propose:j

= Ve tell Florida we cannot meet Monday evening, but we will
»call on Monday to confirm a time for Tuesday a.m. (he is
available until 10:00 a.m. Tuesday).

.or

" We can tell them you are booked solld I will see h1m durlng
one of hlS avallable times. :

I will have a meeting tomorrow of HHS, Justlce, OMB, WH
General Counsel and my staff to make sure they (prlmarlly
HHS) are all once again fully aware of the need to finalize
this waiver. I will call the meeting with the stated
purpose of'belng briefed for the meeting with the Governor
so there is no reason for anyone to characterlze the meeting
otherwise. :

You may need to make a call to Donna Shalala after my
meeting listed above (2) if I feel HHS needs further

%, emphasis placed on the waiver.
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Offica of the Genaral Counsel
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Kevin Thurm -

Té .. 3 !
B Chlef of Staff _
" Through ES 7}»‘/;;’
FROM :-Deputy General cQunsel
'SUBJEcr- eno V. 5 lala - Hhether to request rehearlng

. The Ninth circult cOurt of Appeals has’ decided Beng V.. shglala,,
which involved a challenge €0 the Department's 1952 approval of a
 welfare demonstratlon project pursuant to Section 1115 of the -
‘Social . Security Act.  Reversing a trial court, the appellate

'iupanel held that, under the facts of this case,,the Department C

could not. legally grant the wvaivers: needed to implement the.
- proposed .demonstration in the absence of :an adeguate. documentary
‘record to‘support its dGClSlOD.H Hh;le tne dlscussion in the s
" ‘opinion is-broad-ranging, =2E5NaL i DALEGE, -
. Specifically, the court held that because o 'tne“ n?brtaheé“of
»the ob;ecticns ZalSEd by, crltics of th¢ demonstratmon and the

A request for a rehearzng af- thls deczsion, elther by the panel
‘that decided the case or gg_pgng by the full Ninth Cchu;t, nust
be made hy Hednesday, July 27th : o _ ,

4--lThe follovxng reasons argue against requestxng furtner rev1ew°'

”1 ‘There is no basis for seekan a revzew only by the panel that
. decided the case. There are no issues that we cculd ralse
. that were not addressed in the dee;sxon.l .

. 2. Successful requests for hearing en bapg generally requira a ’
strong facthal case, where the holding of the court raises
important issues of law or the threat of sxgnzflcant harm to
the losing party. The racts in this case may nat ‘meet th1e

_test. : .

‘HoreOVer, the precise legal haldlng is quite limited. It only
equires the Department to create some administrative racorad
o support its decision. To maké a credible case for hearing
b , hovever, DOJ might need to refer to the broad

\anguage in the decision and teo ¢haracterlze the declslon as
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having wider 1mplications than a careful readxng of the

specific holding of the court would require. “For example, it | .

might be necessary to argue that the dec151on 1ncorrect1y
requires the Department to. develop an extensive adminlstrative
record suppcrting the . approval of any demonstration. Filing
1?ﬁsxnce, if a. rehearing is not granted, the. Department uould
have.- made unnecessary concessions 1n this regard. .

1;'Because tne Spec1fic holding is narrow, the Department should

¢ be able te comply with the mandate ‘without a substantial .

:'change in- pOllCleS or proceduree ‘and’ uithout 1ncreasing the -
“time 1 needed to rev1ew applications. R N, :

:,:_4.'In fact, the standards for waiver review spec1fied by the

”dpapers that read the, opinion. broadly would be very. undeeirable" -“':-'

.'court are simllar to those already adopted by the Department o
in the: Section 11l 115 Policy Principles’ -adopted- .last ' August. The

jprocedures spec1fied by the court generally are consistent
with Section 1115 Procedural Principles. currently being
'consxdered for adoption by the Department.

'5.-There is @ pOSSLblllty that an. eﬂ b':c revxew could result in o
oa decision that .is- adverse. to the Department on. issues that
"were argued before, but not decided by, the current panel.._:

'1_6;“Even if- the. dircuit: )uet affirmed the decisxon, this. could
expand the impact of the decxsxon. ' : .

_ Michael S. Wald
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WITHDRAWAL SHEET .
Clinton Library

Collection: Doméstic Policy Co‘uncil', Carol Rasco | . Archivist: rfw
OA/Box:- OA 7680 - o
File Folder: Arkansas Abortlon 1993 , } Date: 3/25/04

1. Memo To Susan Brophy, et al, re: draft for POTUS, 2p 4/10/93 P5 gZ),;LC(
) ’ RESTRICTIONS
P1 National security classified information [(a)(1) of the PRA]. . . B1 National security.classified mformatlon [() (1) of the FOLA]
P2 Relating to appointment to Federal office [(a)(2) of the PRA]. B2 Release could disclose internal personnel mles and practices of an
' ' ‘ ' - agency [(b)Q) of the FOIA].
P3 Release would violate a Federal statute [(a)(3) of the PRA]. - B3 Release would violate a Federal statute [(B)(3) of the FOIA]. )
P4 Release would disclose trade secrets or confidential commercial : B4 Release would disclose trade secrets or confidential commercial financial information
or financial information [(a)(4) of the PRA]. : ’ [(b)(4) of the FOIA].
‘PS5 Release would disclose confidential advice between the President and B6 Release would constitute a clearly unwarranted invasion of
his advisors, or between such advisors [(a)(5) of the PRA]J. C } vpersonal pnvacy [(b)(6) of the FOIA].
P6 Release would constitute a clearly unwarranted invasion of pers gnformation compiled for law enforce-

privacy [(2)(6) of the PRA]. » o) e FOIAL

PRM Personal records misfile defined in accordance with 44 USC 2201 (3). elease would dlSC ose geologmal or geophysical 1uformat|on




INFORMATION

MEMORANDUM FOR THE PRESIDENT
FROM: HOWARD PASTER

SUBJECT: . FREEDOM OF CHOICE LOBBY AND THE LEGISLATIVE CALENDAR

' We are coming under increased pressure from the Freedom of Choice
lobby to press Speaker Foley and Majority Leaders Gephardt and
Mitchell to take up the Freedom of Choice Act as early as next
month. In deciding how to respond to that request it is _
necessary to take a look at how the broader issues of abortion
and choice will play out during the balarce of the year.

It is likely that abortlon-related debates and votes will develop'
- 'in the House and/or the Senate on four separate appropriations
bills:

, - The Labor-HHS approprlatlons from which you have deleted
the Hyde amendment and where there will certainly be a battle
about the appropriate use of federal funds to finance abortions;

- The Treasury, Post Office, General Government
appropriations from which you have deleted a provision that
precluded health plans for federal employees from including
abortion as an available benefit in such plans; o

- The Defense. approprlatlons where there is often a debate
-on ‘the terms and conditions under which abortions may be
performed in m111tary hospltals, and

- The District of Columbla appropriations which Pres1dent
Bush vetoed because it did not limit abortion rights in the
District desplte the federal payment to the Dlstrlct.

In addition, the forelgn aid bill may engender addltlonal debate
_because of pollcy changes you have fade in thls area.

Also, however abortlon rlghts are dealt w1th in the health care
reform initiative, we know in advance there will be an intense
debate on this question. Already we have health care reform ‘
allies weighing in passionately on both sides of the issue. This
dehate will take place in several committees throughout the -
hearlng and mark-up process and on the floor for the balance of
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In the face of all of this we are confronted with intense and
growing pressure from Clinton.supporters who maintain the Freedom
of Choice Act (FOCA) was not taken up last year as a courtesy to.
the Clinton campaign. The argument being. made is quite simple:
you told us last fall it was a bad time to have FOCA debated in
the House and Senate and we accepted your recommendation in order
to help elect a pro-choice ticket. Now you owe it to us to
encourage the Hill leadership to move the bill quickly. If you
do not help us press for quick'action on this most fundamental
measure, we will then wonder what is the value of hav1ng helped
to elect a pro-choice ticket.

The counter argument, made by some, is that it is not in the
interests of the Administration to have a. substantial national
debate on abortion at a time when we want to refocus attention on
the economy and health care reform. Those who hold this point of
view argue that we will have a good many abortion debates and
votes in the months ahead; it does not make sense for us to’
unnecessarily bring attention to this issue. -In the words of one
Member of Congress with whom I spoke, "This, along with gays in
the military, will worsen your cultural disconnection w1th urban,
ethnic, and other SW1ng voters."

While not dlrectly related, there is nonetheless a connection
between this issue and your selection of a nominee for the
Supreme Court. If you do not nominate a woman it will probably
further complicate the.gender politics raised by the choice
advocates. There will likely be even more agitation if you
nominate a man whose choice position is not clear.

While this memo ~- which I showed in draft form to ‘a number of
senior staff -- is not designed to elicit a decision, I hope. this
background will help should you be confronted with a question on
this issue before a firm policy is determined. Also, I will seek
" to have this memo serve as the catalyst for a staff process that
will bring a more carefully delineated set of options to you.
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WITHDRAWAL SHEET
Clinton Library

Collection: Domestic Pdlicy Council - Rasco, Carol S
: ' Archivist: rfw

OA/Box: OA 7453 - - ' -
File Folder: Chinese Immigrant Smuggling o Date: 3/27/04

For V.P, Chief of Staff, et al., from Abner Mikva Re: Chmese Immigration | 12/7/94 | P5 @) ;2—
L1t1gat10n, Ip ' )
2. Memo " | For V.P., DPC, NSC, Office of Comm From Bernard Nussbaum Clifford | 12/20/93 | P5 - ‘
' - Sloan, MarvincKrislov re: Chinese Immigration Legislation, 4p
3. Memo For POTUS from V.P. re: Chinese Smuggling, 3p. o nd |ps A 099
4 Memo For Carol Rasco from Donsia Strong re: Chinese Migrant Smuggling, 3p 5/17/93 P5
. : N RESTRICTIONS
P1 National security classified information [(a)(1) of the PRA]. B1 National security classified information [(b) (1) of the FOIA].
P2 Relating to appointment to Federal office [(a)(2) of the PRA]. h B2 Release could disclose internal personnel rules and practices of an
' ) . agency [(b)(2) of the FOIA]. )
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ATTORNEY CLIENT COMMUNI]
ATTORNEY WORK PRODUCT
PRIVILEGED AND CONFIDE?

MEMORANDUM FOR OFFICE (
"OFFICE (
DOMESTI(

orrrert 3 e g )w@azd ﬁaﬁa%

OFFICE OF MANAGEMENT ANU Dovoox
OFFICE OF THE STAFF SECRETARY

FROM: ABNER J. MIKVA X
' : COUNSEL TO THE PRESIDENT

RE: 4 Chinese Immigration Litlgation"

A recent order in the Golden Venture litigation requires the
White House to further comply with the plaintiffs’ discovery
requests. As you may recall, there have been three document
requests in this litigation (November 10, 1993, November 30,

1993, and May 27, 1994). The Department of Justlce has adv1sed
‘us that responsive documents dating until October 25, 1994 should
be provided: You may be reviewing some documents from July 1994
through October 1994 for the first time. Please review all of
your documents to ensure that all relevant documents are
produced. If there is doubt whether a document has prev1ously
been given to ‘this office, please provide it for our review.

Copieé of the document requests are attached. While
reviewing your documents, please look closely at the following
specific requests: November 10, 1993 Document Requests 11, 17,
18, 28, and 30; and May 27, 1994 Document Requests 5, 8, and 10.
The judge has ruled explicitly that these requests calling, for
EOP documents are relevant and fall: w1th1n the scope of the

discovery. _

The judge has also ruled that the following are not relevant
and need not be complied with: November 30, 1993 Document
Requests 1, 3, and 5; and May 27, 1994 Document Request 11.

‘Please provide any and all responsive documents (other than
those that you previously produced) to Marvin Krislov in Room 128
as soon as possible, but not later than the close of business on
Thursday, December 16, 1994. :

If you have any questions on this métter, please contact me
at 6-2632 or Marvin at 6-7903.

COPY
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ATTORNEY CLIENT COMMUNICATION
'ATTORNEY WORK PRODUCT
PRIVILEGED AND EENFTDENTtkLTLJ

THE WHITE HOUSE . : % 69,8/

WASHINGTON

DETERMINED TO BE AN
ADMINISTRATIVE MARKING
INITIALS; ~MDATE : 3l fod

December 20, 1993
MEHORANDUH FOR OFFICE OF THE VICE PRESIDBNT
DOMESTIC POLICY COUNCIL
NATIONAL SECURITY COUNCIL

OFFICE OF COMMUNICATIONG

FROM: ' - BERNARD W. NUSSBAUM
CLIFFORD M. SLOAN
MARVIN KRISLOVZ >,

RE: ' 'Chinesa Inmigration Litigation

In a lawsuit where Chinese nationals are asserting their
right to political asylum, a federal judge in the Middle District
of Pennsylvania has granted a discovery request for documents
that allegedly show White House "“interference® with the
processing of these claims, No decisions have been made about
the possibility of further challenges to the discovery order, but
ve need to obtaln all possibly responsive documents now. .

Accordingly, we are asking all white House components that
may have been involved with the formulation or enunciation of
policy to search your flles and provide copies of any possibly

. responsive documents to Marvin Krislov at the Counsel’s Office,

.'126 OEOB, po_.later than close of business on Wednesday, December

22, 1993. The plaintiffs’ document request includes memoranda,
working drafts, cables, electronic mail communications, messages,
and notes of meetlngs. If you have any questions about this’
;gggest, please contact Cliff Sloan at 7900 or Marvin Krislov at

Attached is a llstlng of plalntiffs' document requests
appllcable to the White House (as provided in court documents)
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1) "documents created after May 1, 1593, which direct, encourage‘
or order that illegal Chinese immlqrants will be malntalned in
confinement pendlng the resolution of thEII asylum applicatlons"'

2) "documents dlrectlng the Executlve Office of Immlqratlon :

Review and/or the Immlgratlon Judges to expedite the asylum
hearinigs for the Chinese nationals who arrlved aboard the Golden

, Venture on Juna 1993“~

3) ndocuments sent to the Executive office of Immigration

Review, the Board of Immigration Appeals or the Immigration
Judges . . . between May 1993 to the present vhich discusses the
pelitical consequences of granting or denying asylum to Chinese
asylun seeckers%:

4) "documents which communicated to the Immigration Judges that
the United States considered the handling of the Golden Ventn;g

cacges @ prlorlty"'

5) "documents which contain references to the grantlng or
denial of continuance requests from attorneys representing asylum

. applisante from the Golden thtg;g"'

6) ndocuments created aftar June 5, 1893 which raveal the terms
of an agreement batwseen the United States and the PRC to return .

~illegal Chinese immigrants to the PRC";

7) M“documents created since June 6, 1993, stating deadlines or
time requirements by which the Immigration Judges or Board of
Immigration Appeals had to rule upon asylum applicatione or
appeals from Chinese asylum applicants;"

B)' "documents created since May 1993 statihq the treatment
received by Chinese nationals who have been deported to the
People’s Republic of China by the United. States or Hexxco":

9) "directives, orders, and pollcy quidellnes izsued by the

" White House to the Executive Office of Immlgratlon Review,

Department of Justice, INS, ox Office of Immigration Judges,
regarding the desired processing times for Chinese asylum
applications filed after June 1, 1993%; :

10) "documents reflectlng schedules oz 'tarqet dates’ for
deportation of chinese detainees arriving in the Unlted States

_since June 6, 1%$9%37;

- 11) wdocuments sent to the office of Immigration Judges in
Baltimore, Maryland since June 6, 1993 by the White House,

stating the procedures to process and/or adjudlcata asylum
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applications ror Cninese asylum applicants from the Goldeg
Venture"; .

12) “documents since June 6, 1953 sent from the White House to
Associate Attorney General Webster Hubbell or Attorney General
Janet Reno, directing or encouraging the deportation of the
asylum applicants from the G olden venture¥:

13) "documents in the possession of . , . the National Security
Council [or] the White House evidencing or stating that Chinese
deportees from the United States have undergone rforced :
sterilizations or abortions, imprisonment, re-education through

- labor, or physical abuse upon thelr deportation to the PRC since

January 1, 1993"'

14) "documents in the’ Whlte House, dlscussing the impact of
national media attention on the likelihood of persecution of
- Bolden Venture detainees upon their return to the PRC";

15) "documents reflecting data on asylum grants and denials to
Golden Venture passengers, and data on asylum grants and denials
to Chinese applicants from January 1, 1992-January 31, 1992, and
from January 1, 1993 to June 5, 1993"- v

le) "“all Whlte House documents statlng the scope and terms of
‘the President’s new policy (announced in mid-June) designed to
stop 111sqa1 immigration®; _

17) ‘“all documents through which the President’s policy to stop
111ega1 immigration was communicated or transmitted to the '
Executive 0ffice of- Immlgratlon Rev1sw, Board of Immigration
Appeals, or the Office of Imnigration Judges*®; :

18) "documents originating within the White House . . . which
‘were communicated to the Executive Office of Immigration Review
. of Immlgratlon Judges, which discuss[] or characterize() the
credibility of the asylum appllcants from the lgen Venture-“

19) "documents reflecting a policy decision to enforce the
‘helding in Matter of Chang, BIA No, 3107 (1989) in asylum cases
arising after May 1993" :

20) "documents establlshlng and statlng the plan/policy to bring
Immigration Judges to York, Penmnsylvania to reselve the asylum
petitions for Chinese appllcants from the ﬁglden Venture";

21) "documents containing the name of Yang You Yi (the petltloner '
in the Pennsylvania case) not prev1ously prov1ded by the INS or
State Department ne .

- 22) "all documents created sinée June 1, 19293 proposing or
directing the development of an information program to be

3
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'hrdadcast/publiéhad to or within the PRC by the United States

Information Agency/Voice of Amarica stating dangers and adverse
coneaquences of saeking illegal immigration to the United '
StatasV; : _

23) ®all doocuments directing the preparation of programs
intended for broadoast/publication to or within the PRC,
stat{ing]the peolicy reasons for production of these programs, and
actual transcripts oxr racordinge of programs intended for [such
broadoast/publication]"; and ‘

24) "all documents reflecting an agreement between the PRC and
the United States for the production and/or broadcast of
information programs in or into China (as dasoribed in #22,
above) . ¥ " : ' : :

- COPY




MEMORANDUM FOR THE PRESIDENT | o - ?@ Q-q
'FROM: - THE VICE PRESIDENT
SUBJECT: - - Chinese Zlien Smuggling

You asked me to look into the immigration issue while you were
‘gone, and I will have a report for you shortly on where we stand.
However, we have an immediate problem on Chinese alien smuggling.

There are three ships of uncertain registry off Baja California
on the Mexican Pacific coast. These vessels have 650 Chinese
aboard, all intending to come to the U.S., apparently under the
-auspices of criminally organized alien smugglers. The Coast
Guard -- which has heightened surveillance since your policy
directive on alien smuggling -- is on scene, on board the
vessels, and in control. There had been a hurrlcane threat; it
appears now to have dissipated.

- These migrants have been at sea for. over six weeks .in intolerable
conditions, and we need to decide quickly what to do. A forceful
response. is necessary. for deterrent value with the smugglers.

The issue 1s also in the press and we expect public pressures to
keep the mlgrants out but also pressures to treat them humanely..
Because the issue of funding is central ‘to any decision and
because there is interagency disagreement on the money, Carol
Rasco asked me to chair an interagency meeting to sort through
the issues and provide you with a proposal reflecting senlor
level views. :

All agreed that we want to avoid allowing these aliens to enter
.the U.S. It would cost $3.4 million to detain them while
processing for exclusion, and use of personnel and detention
space as well as the cost of deportation would be considerable.
Two alternatives were considered: landing the migrants in Mexico
and repatriating them from there by plane or meeting at sea with
a US Navy amphibious ship which would repatriate the migrants.

All preferred that we approach Mexico, with refugee processing by
UNHCR and repatriation by plane of those not qualifying as
refugees. This will require discussions about who pays. -In a
June incident in the Mexican city of-Calexico involving Chinese
migrants, we agréed to share the costs, but the costs were higher
than anticipated and we did not have additional funds for
reimbursement of Mexico. Thus Mexico paid twice as much as we
did. State believes that we will have to promise to pay the full
‘cost of the aircraft for this incident ($1-1.5 million) and make
some restitution for the last time (up to $400,000) in order to
gain Mexican agreement. All agreed that this was necessary
because we will certainly need to work with Mexico again on alien
smuggling and a solid base for cooperation will be essentlal in
the months ahead. : '

All -agreed further that in approaching the Mexicans, we would

also want to ensure that security would be adequate, given that
half the detainees escaped before repatriation in the Calexico
incident. We will ‘also ask that the Mexicans seize the smuggling
ships and that they apprehend and jail the crews or extradite

them to the U.S. to senCs@ﬁtho.the smugglers.




it

There was‘disagreement on- whether we should offer a U.S. military
aircraft or hire a civilian charter. Defense felt there was no

- security requirement for military air, that the mission was law

enforcement, and that military air ferrying smuggled aliens back
to China would send an inappropriate signal. Justice believed

- that military aircraft would send a signal of U.S. determination
. ' on this issue and that there might be an air security problem
“with non-military craft. State noted that there were no aircraft

security problems previously, but pointed out that chartering
civilian aircraft might be difficult to'effect quickly.

On funding, every agency agreed that}somébne else should pay.

" Justice argued that its Immigration Emergency Fund (which has

never been used in twelve years) requires you to declare an

"emergency (you would indeed have to make such a determination)
and that this incident did not meet that test. ' In addition,

states like Florida, Texas, and California have complained that
they have not been able to access the fund for what they would
argue were more serious problems -- Haitian HIV-positive entrants
and immigrant Salvadorans, Guatemalans and Cubans. Direct
congre551onal appeals have been made recently on this issue, and
it is possible that use of this fund for repatriation of Chinese

.and not for compensating states will anger members whose support
‘we-need on important legislative issues such as the’

reconciliation conference.

Finally, Justice also argued that there is no legal authority to

‘use the Immigration Emergency Fund to pay restltutlon for the

earller Calexio incident.

State argued that its refugee and'economic'assistance was already
programmed, that this was a law enforcement mission which should
be paid for as such, and that State had paid for similar actions

' the last three times out of scarce funds designated for

humanitarian assistance to places like Bosnia, and should not
have to pay again. Defense argued that if military air was used
it would have to be paid for out of operations and malntenance‘
funds cutting further into operatlonal readiness.

'RECOMMENDATION

I believe we have the right general approach with the Mexican
option so long as we are prepared to pay for the air transport
this time and make some settlement for last time. I lean toward
the civilian air charter rather than mllltary air which seems
inappropriate if we can av01d it. :

On funding, I have three recommendations. First, we ask State to

pay for whatever is necessary to resolve disagreement over the

Calexico payments ($400,000); they can choose the particular

“account from which to draw the money. Second, we ask Justice to

pay for the air transport and any other costs of this incident
($1.5 million) from the Emergency Fund. Third, because this will
not be the last of these incidents, we ‘make an addltlonal $4.5 :
million available from the Emergency Fund for future alien.
smuggling contingencies. To deal with state concerns, we should

~also ask Justice to recommend some disbursement ($10-15 million)

to those with immigration problems, e.g., California, Florida,

and Texas (under the law e o to states would not
require_ that you declar @ That will leave $9-14




million left in the Fund. Then we should ask legislators from

-those states which received funds to sponsor legislation to’

replenish the fund in FY 94 so that we and they can deal with
future contingencies. - (We would then have to offset the
replenishment with cuts elsewhere in the budget.)

If you agree on the funding, we will undertake the neeessary

paperwork and approach the Mexicans. On the worst case
assumption that the Mexicans balk, I would recommend ‘the military -
amphibious craft option, with support from Coast Guard. -

‘>Concnrrences by: Anthony Lake, Cdrol: Rasco, Leon Panetta
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OFFICE OF THE VICE PRESIDENT :
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April 6, 1994

VMEMORANDUM FOR LLOYD CUTLER
SPECIAL COUNSEL TO THE PRESIDENT

FROM: . . KUMIKI GIBSON\l’%
- ASSOCIATE COUNSEL TO 'THE VICE PRESIDENT

SUBJECT: COMMUNITY EMPOWERMENT

- At the request of Jack Quinn, I am forwardlng to you some
background information on the Empowerment Zones/Enterprise
Communities Program. - Attached are .(1l) fact sheets on the program
and the application process; (2) the President's September 9,
1993 memorandum which, among other things, directs the
Secretaries of HUD and USDA (the Cabinet members with the
statutory authority to select the zones and communities) to
consult with the Community Enterprise Board regarding the actual
designations; and (3) a draft memorandum regardlng the selection
and designation process. : :

As Jack Quinn mentioned to you, we have been struggling
with the issue of whether to establish rules governing contacts
betwéen White House staff (who do not serve on the Board) and
HUD/USDA regarding specific applications for designation.

We welcome the advice of your office on .this issue.

Please contact me 1f you have any questlons regarding this
matter (202 -456- 7020)

Attachments

cc: Bob Rubin (w/o attachments)

: Carol Rasco (w/o attachments)
Sheryll Cashin (w/o attachments)
Paul Weinstein (w/o attachments)
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OFFICE OF NATIONAL DRUG CONTROL POLICY Alic 30 RECD
EXECUTIVE OFFICE OF THE PRESIDENT :
Washington, D.C, 20500

'-AUG_ 30|993 - 8@3]

MEMORANDUM FOR: _THE VICE PRESIDENT
CAROL RASCO, ASSISTANT TO THE PRESIDENT

. FOR DOMESTIC POLICY
BOB- RUBIN, ASSISTANT TO THE PRESIDENT
FOR ECONQMIC POLICY

FROM:  LEE P. BROWN

fient Initiatives

SUBJECT: _ Community Efipowe

'I read with considerable interest your memorandum of August 10
(subject as above). The overall initiative, the guiding
principles as defined in your memoranduim, and the coordinating

. structure are, in my view, exactly what is needed to address the
myriad problems the Nation and its cities, towns, and communities
are now struggling to overcome. I heartily applaud the efforts
of your working group and offer both my full support for the
initiative and the complete cooperation and assistance of my
Office and my staff in ensuring its success.

. The level and effectlveness of communlty involvement are keys to
‘the success of this initiative. The "bottom up" aspect to which
you refer, that is, the principle of involving local communities
in solving their own problems, is especially important. The
“value of this involvement, both in defining the problems that
must be addressed and the priority each should be given, and in
developing sensible and real world solutions have been clearly
illustrated by the many successful community partnership programs
now in place in our communities. Developed principally using
Federal funds, these coalitions have generally been built around
efforts to reduce the impact of drug use, drug crime, and the
‘'related violence that plagues many of our communities. A strong-
base of both experience and expertise in communlty empowerment

- are certalnly to be found there.

Further, from my many years as a law enforcement official, I know
the value and utility of involving the police and other ‘

. components of the local criminal justice system in any effort at
community empowerment. Only in that area do I see any B
fundamental weakness in the principles you have developed. The
criminal justice system, and especially the police, working as
resources for and in close coordination with all components of
the communlty ~- with families, businessmen, social service
institutions, and community groups -- can play an important and,
'in many ways, pivotal role in any program to fully and
successfully empower our communlties.
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For years, the infrastructure of our c1t1es and communities has
. suffered a slow erosion. Now we must take the necessary steps to
reverse that erosion. Progress may be slow in coming, but '
through realistic and coordinated efforts such as.those that will
surely grow from this. initiative, we will have an immeéediate and
positive effect on the lives of our citizens. Further, we will

- give them the power, the tools, and the resolve to ensure that
these efforts are continued until the job is done.

I support your proposal to establish a Cabinet-level Community'
Empowerment Working Group and stand ready to provide whatever
‘'support you may require to ensure the success of this critical"

‘and challenging initiative.
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WH Bruce Lindsey (For the President)

| REBARKS: Bruce:

_ -The Vice President asked that the President look at
this today. Please advise as to the President's decision.
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THE WHITE Houst

WASHINGTON
September 4, 1993 3UF 6 e 23

MEMORANDUM FOR THE PRESIDENT AR 'Bbgg'
FROM: 'THE VICE PRESIDENT - =
» CAROL RASCO -
| BOB RUBIN .
RE ' PROPOSED PRESIDENTIAL MEMORANDUM ESTABLISHING

THE COMMUNITY ENTERPRISE BOARD

Attached is a proposed Presidential Memorandum establishing
an intergovernmental "Community Enterprise Board" to coordinate —
your Administration's community empowerment- strategy. The
Community Enterprise Board will be chaired by the Vice President,
with Carol Rasco and Bob Rubin serving as Vice-Chairs. The Board
will be comprised of the Secretaries of HUD, ‘Agriculture,
Treasury, Commerce, HHS, Interior, Education, Transportation, and
Labor; the Attorney General; the Administrator of EPA; the
Director of the Office of National Drug Control Policy; the
Administrator of SBA; the Director of OMB; and the Chair of the

Council of Economic Advisors.

. The Board will serve as a forum for (1) the development of
selection criteria for the designation of empowerment zones and
enterprise communities, (2) the discussion of proposed exemptlons,

from legislative and regulatory mandates requested by
‘communities, and (3) the coordination of existing programs that
promote community empowerment. Its first task will be to assist
Secretaries Cisneros and Espy in the successful implementation of
your empowerment zone legislation, which was signed into law as
part of the Omnibus Budget Reconciliation Act.

- In addltlon to establishing the Communlty Enterprise Board,
the proposed Memorandum also requires the Secretaries of HUD, .
Agriculture, and HHS to develop (by November 1, 1993) regulations
regarding the dispensation of the $1 billion in Title XX grants
provided for in the empowerment zone leglslatlon The directive
also requlres the participating agencies to 1dent1fy (within 15
.days of the issuance of the Memorandum} existing programs for the
use ln ~empowérment zones and enterprlse communities.

We hope you will be able to issue this Memorandum on
-Wednesday, September 9, 1993, as part of the community

' deveIopment event 1 in Clevéland . , : _
\Eyi_APprove. Discuss Further

Please indicate your de0131on

COPY
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- September 9, 1993

MEMORANDUM FOR THE VICE PRESIDENT

. THE SECRETARY OF THE TREASURY

- THE ATTORNEY GENERAL - .
THE SECRETARY OF THE INTERIOR
THE SECRETARY OF AGRICULTURE
THE SECRETARY OF COMMERCE
THE SECRETARY OF LABOR
THE SECRETARY OF HEALTH AND HUMAN SERVICES
'THE SECRETARY OF HOUSING AND URBAN DEVELOPMENT
THE SECRETARY OF TRANSPORTATION
THE SECRETARY OF EDUCATION
THE ADMINISTRATOR OF THE ENVIRONMENTAL PROTECTION

- AGENCY ,
THE DIRECTOR OF THE OFFICE OF NATIONAL DRUG
CONTROL POLICY '
THE ADMINISTRATOR OF THE SMALL BUSINESS
ADMINISTRATION

THE: ASSISTANT. TO THE PRESIDENT FOR DOMESTIC POLICY
THE ASSISTANT TO THE PRESIDENT FOR ECONOMIC POLICY
THE CHAIR OF THE COUNCIL OF ECONOMIC ADVISORS
THE DIRECTOR OF THE OFFICE ON MANAGEMENT AND

BUDGET

The Vlce Pre31dent and I strongly believe that the best way to .
serve distressed communities in urban and rural America is g
through a comprehensive, coordinated, and integrated approach .
that combines bottom-up initiatives and private sector
innovations with responsive Federal-State support. Today, I
direct the Federal agencies to work cooperatively to implement
- this approach in.a way that reflects the principles of the '
~ Vice President's National Performance Review -- i.e., meeting the
needs of local communities through a performance -measured,

- customer-driven philosophy and a cross-agency approach. I also
hereby establish the President's Community Enterprise Board

.-("Board") to advise and assist me in coordinating across agencies

the various Federal programs available (or potentially available)
to distressed communities and in developing further policies
related to the successful implementation of our community

-empowerment efforts.
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The Vice President has agreed to chair this Board, and the
‘Assistant to the President for Domestic Policy and the Assistant
to the President for Economic Policy have agreed to serve as
Vice-Chairs of the Board. I request the following Administration
officials to serve on this Board: . the Secretary of the Treasury,
“the Attorney General, the Secretary of Interior, the Secretary of
Agriculture, the Secretary of Commerce, the Secretary of Labor,
the Secretary of Health and Human Services, the Secretary of
Housing and Urban Development, the Secretary of Transportation,
the Secretary of Education, the Administrator of the
Environmental Protection Agency, the Director of the Office of
National Drug Control Policy, the Administrator of the Small
Business Administration, the Director of the Office of Management
and Budget, and the Chair of the Council of Economlc Advisors.

The first task of the Board is to assist in the successful
implementation of the Administration's empowerment zone
legislation, Subchapter C of Title XIII of the Omnibus Budget
Reconciliation Act of 1993, Pub. L. No. 103-66, reprinted at

139 Cong. Rec. H585]1 (daily ed. -Aug. 4, 1993) ("Empowerment
Zones, Enterprise Communities, and Rural Development Investment
Areas"). This Act authorizes the Secretaries of HUD and
Agriculture to designate certain localities as empowerment zones
and enterprise communities, thus enabling them to receive certain
federal funds and other benefits from the Federal'Government. ‘

Other programs, old and new, are similarly beneficial to local
communities. These programs, however, form an overly complex,
categorical, unworkable, and ineffective response to the needs of
distressed communities. - I hereby direct the Board to review
these programs in order to ascertain how we can make the entire
Federal effort more responsive to the needs of distressed
communities. In additicn, with respect to the empowerment zones
and enterprise communities, I direct the Secretary of the
Treasury, the Attorney General, the Secretary of the Interior,
the Secretary of Agriculture, the Secretary of Commerce, the
Secretary of Labor, the Secretary of Health and Human Services, -
the Secretary of Housing and Urban Development, the Secretary of
Transportation, the Secretary of Education, the Administrator of
the Environmental Protection Agency, the Director of the Office
of National Drug Control Policy, and the Administrator of the
Small Business Administration to (1) identify, within 15 days of
this directive, ex13t1ng programs that further the goals and
objectives set forth in this memorandum and the Act and
(2) make available, to the extent permitted by law, funds from
those programs for use in implementing the strategic plans of the
designated empowerment zones and community enterprises.
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In order to advise and assist me regardlng issues that relate to
community development and empowerment, I request that each Board

member -

(a) Provide me Wlth recommendatlons, consrstent ‘with
Section 13301 of the Omnibus Budget Reconciliation Act of 1993
" ("OBRA" or "the Act"™), on the criteria to be used for selection
- and desrgnation of empowerment zones and enterprise Communitlesl
as set forth in Section 13301 of the Act; .

(b) Identify additional leglslatlve mandates that further
the goals and objectives set forth in this memorandum and the Act-
and, where appropriate, develop for my consrderatlon
recommendations for further action,

(c) Identlfy legislative mandates that may be 1mped1ng
State, local, and tribal governments from meeting the goals and
objectives set forth in this memorandum and the Act, and, where
appropriate, develop for my con51derat10n recommendatlons for

further action; and

~(d)  Consult w1th the Board regardlng exemptions from
regulatory mandates for which the member agency has jurisdiction
and inform his or her decisions regarding any such exemptions
w1th the recommendations of the Board.

In addition, I direct each of the agencies to cooperate fully
with the Chair, the Vice Chairs, and the Secretaries-of HUD and
Agriculture in assisting designated zones and enterprise
communities in successfully 1mplement1ng their strategic plans
under Section 13301 of the Act. This inter-agency effort shall,
among other things, coordinate federal assistance and support
within each empowerment zone and enterprise community.

In order to meet the goals and objectives set forth above, I also
- request the Secretary of HUD and the Secretary of Agriculture to
consult with the Board regarding (1) the designation, under :
Section 13301 of the Act, of empowerment zones and enterprise
communities and (2) p0351ble revocation of de31gnatlons, as set

forth in Section 13301 of the Act.

Finally, I direct the Secretaries of HUD, Agriculture, and HHS
(in consultation with the Board) to take, by November 1, 1993,
the appropriate regulatory measures to ensure that the use of all -
Title XX grants awarded under the Act meets the criteria of
Section 13761 -of the Act, 1nclud1ng, specifically, that portion
of Subsection C that requlres, among other thlngs, loca11t1es to

,-3-
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use Title XX grants (1) in accordance with the strategic plans
approved DY the Secretaries of HUD and Agriculture, (2) for -
activities that directly benefit the residents within the
designated empowerment zones and enterprise communities, and
(3) to promote economic independence for low-income families and
individuals. B . ‘ ' o - .

¥ * ¥

‘With the Board members' commitmént to achieving community

empowerment and to providing our local communities with a single
Federal forum, we will be able to‘assist-distressed communities
and American families all across urban and rural America in
obtaining gconomic self-sufficiency.

Thank you.

- 4 -
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P2 Relating to appointment to Federal office [(a)(2) of the PRA].
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THE WHITE HOUSE

- WASHINGTON

May 23, 1994

. MEMORANDUM FOR ALL WHITE HOUSE STAFF

FROM: ' LLOYD CUTLER ;ﬁ;b?(i
: ' 'SPECIAL COUNSEL TO THE PRESIDENT

PROHIBITED CONTACTS REGARDING
" THE COMMUNITY EMPOWERMENT PROGRAM

SUBJECT:

_ As you may know, the community empowerment program
authorizes the Secretaries of HUD and USDA to select certain
localities as empowerment zones and enterprise communities, thus
enabling them to receive certain grant funds and other benefits
from the Federal Government. On September 9, 1993, the
‘President, among other things, designated the Vice President to
chair -the Community Enterprise Board (comprised of 15 executive
branch departments and agencies) to oversee the implementation of
‘the program and directed the Secretaries of HUD and USDA to
consult with the Board regardlng the actual ‘designations. - We
presently anticipate receiving close to 800 applications for the
104 slots; therefore, the application process will be extremely
competitive. ' I :

' Consistent with White House policy, referenced in prior -
memoranda from the Counsel's Office, and in order to ensure the
fairness of this competitive grant process, the following
procedures shall govern communications between White House staff
and executive branch agencies regarding the communlty empowerment
program: _ :

1. All comments concerning particular :
‘applications should be directed to Kumiki
Gibson, Associate Counsel to the Vice
President. As appropriate, Kumiki will

~transmit. the communication to the appropPT;Ee\\\
agency. With the exception of the staff of
the White House offices represented on the
~Board, no other member of the White House
staff should discuss a particular application
(planned, proposed, or pending) with any
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2. Other communications regarding the selection
process should be directed to one of the
three White House offices that :oversee the
Board (i.e., the.Office of the Vice
President, the Domestic Policy Council, or
the Natlonal Economic Council) -- ‘
specifically, Jack Qu;nn, Carol Rasco, or Bob'
Rubin. o :

3. Of course, members of the White House staff
‘may communicate directly with executive
branch agencies with respect to general.
policy matters or budgetary, admlnlstratlve,
or leglslatlve issues.

Please cooperate in observ1ng the guidelines discussed
above. If you have any questions regardlng these procedures,
~please feel free to contact Kum1k1 Gibson or me. :
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: i ‘ RESTRICTIONS
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May 4, 1993

TO: President BC

-THROUGRH: ' Raseo ‘

FROM: Gauldin P
-—"——‘-.

RE: Nuclear safety

This ls in response to your guestions about the Washington Post
article on nuclear safety faxed to me yesterday.

ur 57 unsafe incidents cited in the report, all but 13 had been
corrected to the satisfaction of Blush’'s office before the report
was written. The remalnder are in the process of being corrected.

As soon as she took office, Secretary O’Leary determined that the
Department’s safety policies and procedures were inadeguate. '
Responsibility for various areas of safety (muclear safety.
worker safety, chemical and fire hazards, etc.) were split up
between four departments that did not coordinate with each other.
About 20 people were killed in the Department of Energy under
Secretary Watkins and many more were seriously injured, a
situation that Secretary O'Leary found unacceptable.

O’'Leary has restructured the Department, combining all sefety
functions into one office that reports directly to her. She has
directed that office to develop a comprehensive ("cross-cutting”)
safety policy that focuses on correcting unsafe situation rather
tihan Jjust counting them. :

Tomorrow, May 5, Secretary O‘Leary willl announce a major
department-wide safety initiative. Attached is a draft copy of
the initiative.




o | © Aprfl 30, 1993
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MEHORANDUM TO THE SECRETARY o | . -
-~ FROM: | Dan Relicher', Petér BrﬁW o X/fbgq—
SUBJECT: . Safety Inttiatives . S
ISSUE: " suggest possible components 'oan Safety Initiative that. :
- .could‘include: '

1. Imediate steps that will be taken to emphasize that
protection of DOE workers and members of the public
residing near DOE facilities is the top prierity of

* the Department; and ,

2..  Announcement of elements of a longer term strategy
- that signals the Department’s determination to
establish a new erd of openness in matters of

-environment, health and safety.

BACKGROUND: The proposed realignment has stimulated concern in
' - some quarters that the Department has a reduced
commitment to safety. The Attachment contains poessible
‘compenents of a comprehensive safety initiative, .
- ‘addressing both short and long-term actions which
. would underscore your commitment to strong safety -
-programs and emphasize the benefits of the
Departmental realignment as it relates to safety and
health issues. This initiative was prepared with
fnput from Environment, Safety and Health, Nuclear
" -Safety, Defense Programs, Environmental Restoration
- and Waste Hamagement, Public Affairs and Congressional
- Affairs. Not included is an {initiative on the Nuclear
Safety "White Paper® which will be briefed to you
~separately.. The proposed initiatives which you could
select include: - ' o

A. IHHEDIAT£ INITIATIVES

o Develop a Comprehznsive Departmentél Safety and
-Health Policy. : '

o FEstablish the Authority of the Assistant Secretary
for Environment, Safety and Health to Force
Cessation of Unsafe Operations.

o Rescind the 60-Day Notice Requirement established
by Secretary ¥atkins for Environment, Safety and
Health assessment.

o Develop 2 Departmental "Fatality Policy"
with Strengthened Investigation Procedures.

0 Establish Employee-Management Health and Safety
-~ Committees at All DOE sites, L

-
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RECOMMENDAT ION

- APPROYED:

Seek to Accelerate Istuance of the Price-Anderson
Nuclear Safety Rules.

Strangthen DOE’s Federa1 Emp]oyee Occupational
Safety and Health Program.

Call for Transition to Occupational Safety and
Health Administration Regulation at DOE sites.

. LONG-TERM INITIATIVES

Review A1l DGE Classification Procedures and

Policies to Enhance Free Flow of Environment
Safety an Health information to the Public.

Develop Specific Act1ons to Institutionalize
Responsibility for Environment, Safety and Health
at A1l Levels of DOE Including Contractors. -

That you determine which of these are to be included in your
overall Saféty and HeaTth Initfatives.

'DISAPPROVED.

DATE:
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: August 1i, 1993

MEMORANDUM FOR THE PRESIDENT

FROM: THE VICE PRESIDENT |

SUBJECT: ‘ GOVERNOR'WILSON'S IMMIGRATION'PROPOSALS

You asked me to comment on the major 1mm1gration proposals
being urged by Pete Wilson, Governor of California. In short, we
should reject his recommendation to fight illegal immigration by
denying citizenship to children born in the United  States.
Certain aspects of his. proposal regarding benefits and
. identification cards, however, may warrant review by the inter-

agency worklng group on 1mm1grat10n. -

I. Deny;nq Cltlzenshlp to Children Born in the'United States

Governor Wilson. contends that automatic citizenship
encourages illegal immigrants to have children in this country
and recommends that the Constitution be amended so as to allow us
to deny 01tlzensh1p to chlldren (of 1llega1 immigrants) who are
born in the United States. (As you know, the fourteenth
amendment provides: "All persons born or naturalized in the
.United States, and subject to the jurisdiction thereof, are
citizens of the Unlted States and the State wherein they
res1de ") .

. We must reject this idea. - First, the United States has
never carved out an exception to the citizenship clause 6f the
fourteenth amendment for children of foreign nationals -- even if
‘the parents are in the United States illegally. Second, limiting
birthright citizenship because of lineage and ancestry would link
us to the days before the passage of the fourteenth amendment,
when this country was bound to the Dred Scott decision (the case
in which the Supreme Court held that- African-Americans were not’
."citizens” under the Constitution). Third, 'Governor Wilson's
proposal punishes children who have done nothing to violate the
laws of the United States. And finally, no evidence exists that
such an amendment would actually reduce the number of children
born in this country to illegal immigrant parents.
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II. Denvinq Education and Soeial Services to Illeqél Immigrants

, Governor Wilson belleves that we w1ll reduce illegal
mlgratlon if. we deny 1llegal immigrants the right to education
and other social services. This proposal is also generally
unacceptable. ' .

While there are no federal statutes that require states to
provide illegal immigrants with an education, in 1982, the
Supreme Court held, in Plyler v. Doe, that the equal protection
clause prohibits a state from withholding education to children
who are not "legally admitted" to the state. To effectuate
Governor Wilson's proposal would therefore require the Supreme
Court to reverse itself. In addition, to deny education to’

- children of illegal immigrants would guarantee their membership
" in a permanent underclass in this country.

Illegal immigrants are also currently eligible for certain
federal benefits under the Stafford Disaster Relief Act, the
Medicaid laws, and a Department of Justice directive regarding
public housing. The Stafford Disaster Relief Act allows an.
illegal immigrant to receive the following assistance during or
because of a Presidential declared disaster: (1) temporary
-housing assistance; (2) individual family grants of up to
$11,000; and (3) unemployment assistance for up to 26 weeks.
(The Act explicitly prohibits discrimination based upon national
origin.) No sound reason exists to tamper with this legislation,
which provides assistance to individuals struck by disaster.

In addition, the 1986 Omnibus Budget Reconciliation Act
amendments to the Medicaid statute make federal financial
participation available for states where illegal immigrants are
treated for an emergency medical condition."” The level of
assistance mandated by this statute is minimal, ‘but this aid is
quite important. Without such assistance, 1llega1 1mm1grants may
be unable to receive treatment for serious medical problems. The
Administration may nonetheless want to consider examining current
‘practices and program guidelines so to discourage illegal
immigrants from using these emergency funds for general medical
assistance. I will ask the inter-agency working group to
consider this issue. (The Welfare Reform Group may have already
;begun to consider this issue.) :

Finally, in- 1989, the Department of Justice found that no
_HUD regulation ex1sted so as to bar illegal immigrants from
public housing. (In 1988, HUD proposed a regulation restricting
illegal immigrants' access to public housing; however, this
regulation was never finalized because then-Secretary Kemp
believed that such a regulation would add to the homeless
population.) This Administration has proposed a final rule
similar to HUD's 1988 proposed regulation -- i.e., the proposed
regulation would prohibit illegal immigrants from renting public
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housing. This proposed reéulation is current1Y'under review at
HUD and may be forwarded to OMB as early as September 1993.

In sum, while some evidence exists to support Governor
Wilson's claim that federal benefits create an incentive for
illegal mlgratlon I believe that the Administration should focus
on reviewing and enforc1ng employer sanctions and labor laws to
deter illegal immigration. This will allow us to affect what we
know to be a major incentive for illegal migration (work) without
. resorting to the more difficult and dangerous response of
revoking federal benefits. §Staff on the inter-agency working
group will be ‘working with immigrant rights groups in fashioning
changes to employer sanctions and labor laws that are hoth '
acceptable and successful. C

IIi. ' Identification Cards

Governor Wilson recommends that the federal government issue
a national identification card to citizens and legal residents to
enable the government, employers, and social service
organizations to identify these individuals and to deny beneflts
to those without such a card - 111ega1 1mm1grants.

-During the inter- agency review process on asylum reform we
discussed the concept of creating an identification card for
- employment. It was abandoned at that juncture for two reasons.
First, the health care task force is contemplating using an
- identification card for health care, which may be appropriate for
. use in seeking employment. Second, during the 1986 and 1990
immigration reform process, the Hispanic Caucus actively fought
the implementation of national identification cards. (Hispanic
‘rights groups have assalled Governor Wilson's identification card
proposal. recounting stories about Hispanic Americans who were
forced to carry such cards in the 1950s and 1960s and the
. discrimination and police harassment that resulted.) Because
- this idea may have some merit in the employment context (it has
been proposed, tentatively, by the Reinventing Government
immigration team), I will ask the inter- agency worklng group to -
resume its rev1ew of this issue.

* * *

In sum, Governor Wilson's recommendations have nativist and-
.Xenophobic overtones and, thus, should not be endorsed. The
inter-~agency working group (along with other appropriate staff
- members) should, however, review the Medicaid provisions and the
appropriateness of instituting a national 1dent1f1catlon card
system.

I look forward to discussing these issues further with you.
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‘Tne Ninth circuxt Court. of Appeals has decided eng V. S

Office of the Secrauwy |

Office of the Genanl Consel
Washingon, C. €. 200

 July 2z, 199 &37 |
vRevlh'Thurﬁ . ' ‘ S -
Chxef of s:aff

o To

‘[ Through ES {

FROM  : Deputy General Counsel - -
1sﬁBJECT' eno v § lgla - Hhether to request rehearlng

which involved a challenge to. the Department's 1532 approval of a:
‘welfare- demonstrutlon project pursuant to Section 1115 of the .
-iSoclal Security Act.. Reverszng a. triai ceurt the appellate

o . . Y ‘ Cthe ,

. that dacide ne' case or en bang by ‘the full Ninth Clrcu:.t,- nus.;,, A
ﬁbe made by Hednesday, July 27th : S _ '

-The followzng reasons argue against requestxng furtner revxew-"

‘5‘1 Theze is ne basis for seekznq a revzev only" by the panel that}
' decided the case. - There are - no issues that we cnuld ralse IR
fthat vere nct addressed 1n the deczslon., : .

2. Successful requests for hearing en bape’ generally require a
'strong factual case, where the holding of the court raises
important issues of law or the threat of sxgnzflcant harm to -
- the losing. party. The facts in thxs case may not meet thls '
test.A - .

Horeover, the precise 1egal holdlng is quite limited. It only
requires the Department to create g some administrative record -
to support its decision. To maké a credible case for hearing
en bang, however, DOJ might need to refer to the broad
language in the decision and to éharacterlze the deczslon as
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. 'Page 2.

hav;ng wider xnpllcatlons than a careful readxng of the _
specific: holdlng of the. court would reguire. For example, it

~ . might be necessary to. argue that the decision incorrectly: -
- requires the Department to develop an extensive. adninistrative
record supporting the appraoval of any demonstration. Filing
' papers that read the opinlon broadly would: be very undesxrable
'since, if a rehearing is not. granted, the. Department wculd

- have made unnecessary concessions in this regard

. Because the spec1fic holding is narrow, the Department should
'be able to comply with the mandate without a substantial- -
change in policies or procedures and wzthout xncreasxng the
_ tzme needed to rev1ew appllcations. “ .

N\

aIn fact ‘the standards for. wa;ver rev1ew spec1fied by ‘the
,*court are. similar to those already adopted by the Department. =
'n.Ln the Sectlon 1115 Pollcy Principles adopted. last August. The- -

" with Section 1115 Procedural Principles currently belng
‘con51dered for adoptxon by the Department '

.vThere 1s a pOSSlblllty that an eg bgnc review could result ln

a decision that is adverse to the Department on issues that

',uere argued before, but not decided by, the current panel

Even if the CerUlt )uet afflrmed the decxsxon, thls could

: expand the. 1mpact of the dec;slon.

~ Michael S. Wala
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© U. S. Department of Justice

_ Wmhbxgran,D.C.ﬁ.’lUSSO o -
- August 5, 1994 o gbqo

Memorandum for Carol Rasco | -
Assxstant to the Presldent for Domestic Pohcy

From: Robert S. Litt
- Deputy Assistant Attorney General, Cnmmal DlVISlon
Dawn Johnsen
Deputy Assistant Attnmey General, Ofﬂce of I.zgal Counsel

‘Re: ~Florida Health Secunty/Antl—chkback Statute |

. Florida’s proposed Health Security plan provides for the use of Medicaid funds to
_purchase private insurance policies for individuals who are now uninsured. Florida proposes .
to have these policies marketed to individuals and employers by pnvate insurance agents,
who will be compensated according to the existing commercial system of commissions set by
the companies, typically as a percentage of the premium amount. HHS and DOJ bave
concluded that this proposal violates federal criminal law.

The anu-luckback statute, 42 U.S.C. § 1320a-7b, makes it ﬂlega.l to offer or pay “any
remuneration . . . to any person to induce such person” either "to refer an individual to a
person” for the provision of "any item or service" paid for by Medicaid or Medicare or to
"arrange for or recommend purchasing" any such service. It also prohibits the receipt or

- solicitation of any such payment. A core purpose of the statute is to ensure that decisions
. about medical care for beneficxanes of Federal programs are not influenced by fmancml o
incentives from third partles .

The statute’s language is brohd and plainly covers the payment of any commissions --
fixed or variable -- to insurance agents in exchange for enrolling customers when Medicare
or Medicaid pays for the policy; such payments would be "remuneration . . . to any person

! Numerous prosecuuons have becn brought under this statute against, for example,
doctors who have been paid “consulting fees" by drug companies or hospitals in exchange for
prescribing particular medications or referring patients to particular hospitals.
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. . to refer an individual® to a provider paid by Medicaid. "We do not understand Florida to

dispute that its proposal falls within the statutory language. However, the statute permits the
- Secretary of HHS, with DOJ approval, to promulgate regulations that “safe harbor" conduct -

that might otherwise violate the statute. 42 US C § 1320&-7b(b)(e)(E) Flondd has asked

for a safe harbor for 1ts pmposal

The payment of va.uable commissions creates prec15ely the 51tuauon that the statute is
designed to prohibit. An agent has an incentive to induce a customer to choose a policy that
woulld pay a higher commission to the agent. Those companies that prowde lesser benefits
can spend more money on commissions, which do not benefit the consumer.® Tbus, for
policy reasons, neither HHS nor DOJ would approve a safe harbor for the present proposal.
Moreover, a safe harbor for conduct that is so squarely at the beart of the statute would bc ‘
dxfﬁcult to defend aga.mst a claim that it is "arbitrary and capricious." _

Florida argues that it has erccted safegua.’rds that will prevent ' stee:ing" that variable
commissions are needed to permit small companies to compete with the marketing strength of
large companies; and that the payment of variable commissions under the Medicaid and

~ Medicare programs is pemutted in other contexts. These arguments are miot pemuaswe

0 "Flonda’s proposed safeguaxds do not change the fact that commissions

constitute remuneration that is prohibited by the anti-kickback statute.

0 The argument that variable commissions are needed to support small -
companies is in efféct a concession that steering will occur regardless of-
Florida’s safeguards and indeed is the purpose of variable commissions.
Assisting small companies in this manner is an option that Congress foreclosed .
when it passed the anti-kickback statute.

o HHS end DOJ heve never apprbved and were prewously unaware of any cases

~ in which payment of variable commissions to insurance agents under Medicare
or Medicaid is permitted; in fact HHS refused to graant a waiver to the State of
California two-years ago preciscly because variable commissions were
permitted. HHS is looking into the situations raised by Florida to see if action
1$ required. :

2 Florida recognizes that its proposal does not qualify for any emstmg safe ha.rbor See
42 C.F.R. §1001.952. o _ _

-3 HHS has informed us, 'ih fact,. that ihere have been insté.nces in Florida of plans that
spend little on patlents benefits and thereby generate: h1gh proﬁts thch could be used to
pay high commissions. .

_2_
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~ HHS and DOJ have proposed to Florida that a safe barbor for the payment of fixed'
 dollar amount commissions, related to the amount of work involved in enrolling persons,
would be appropriate and legally defensible.* HHS and DOJ have also invited Florida to

make 2 counter-proposal bul none has been forthcoming. e -

"4 While even fixed dollar amount commissions would violate the letter of the anti-
Kickback statute, they do not appear to offend the policy underlying the statutc. The o
payments would still induce agents to enroll individuals in a health plan, but they would not
‘induce agents to steer individuals toward any particular plan. As a result, although - ,
inducement to participate in the Medicaid system would exist, the apparent purpose of the
anti-kickback statute would not be frustrated, because agents would have no monetary '
inducement to recommend any particular policy over another. '

_3-
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DEPARTMENTOF HEALTH & HUMANSERVICES  Office of the Souremry .

 Washington, UG, 20201 B
 December 7, 1994 YT

T0; - o Kevin Thurm
-  Chief of statf

ftbmx- Bruce Vledeck, Auministrator _
' ,Health Care Pinancing Adminietration

‘michael wald Qasle)
-Deputy General Couneel

: BUBJHCT: Lavsuit or- National Associatlon or Lommunity heaitn :
S Centers (NACHC) ’ : . :

'Last July, NACHC filed a lawsuit. cnallenglng five statewide
Medicaid health reform demonstration projects implemented through
;. section 1115 Madicaid waivers. NACHC agserts that the current.
- walver policy. will drive Federally Qualified Health Centers
: o '(FQHCe) out of -business.. In the lawsuit, they have challenged
. the entire process used by the. Department in reviewing and
'jappvoving statewide health rerorm demonstration projects°

'Both sides have filed motions for summary judgment and the case
vfew monthe,‘ Diecueeione with NACHC representatives, both before. .
.and after the lawsuit was filed, have not’ identified any mutually
"acceptable policies for resolving the situation._ ‘Several weeks
ago;’, Department representatives met with representatives of NACHC
to-listen to their 1deae regarding how we ‘might help -FQHCe. : ‘No
fsolutlons emerqed from that meeting. ‘the attorneys for NACHC . .
~have now written the attachied memo (tab a) to the Vice-Pxesident,
_urging that tha government eettle the case. , .

lThis note describes the current vaiver policy, presents NACHC's
concerns, and outlines our position with respect to the '

tllitigation and settlement possibilities.

Curront lodzeaid and Demonetration Policg ,

' Under current law; state Medicaid programs are required to -

- provida acoegs tn services. throuqh FQHCs for the categorically
needy -and to reimburse FQHCs ‘on the basis of reasonable costs.
‘While States can cbtain program waivers to restrict freedom-of-

- choice’ under section 1915(b), - they cannot praclude individuale
from: receivxng ‘services from FQHCs. - Where enrollment in Managed
.'Care Organizations (MCOs) is. mandatory, States satisfy the
requirement to provide rouc serv;cee if at 1aaat ‘one FQHC 15

coPY _
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avaxlable to. recipzents in each service area’ covered under the
wajver (but not neoessar;ly in each plan) . If there are no FQHCs:
pdrthlpating in.the- service area,. enrollees must be allowed to -
- obtain FQHC services outsxde of the. plan in: which they are o
genrolled -There is no. requirement ‘that ' managed care plane
_contraot with all FQHcs, except that a btate cannot exclude an -
FQHC from partlcxpation in a managed care program if all -

_ qualiriad providers are permjtted to participate in the program
..and the FQHC meets all the requlrements ot a qualiried ‘provider.

A xey component oz State nealtn care reform demonstratibns
involves enrolling Medicaid eligibles in. managed care .
.organizatzone or health planc with which States negotiate

- capitation rates. savings trom ‘managed care are used to expand
Medicaid eliyibility to the uninsured. In order to achieve the -
cost cffICIGncleS ‘from such arrangements, § 1115 demonstration.
States have asked HCFA to ‘waive both the Medicaid cost .
.zelmbursement requ1rements ‘for PQHCS and the requirements to

| '_providc aoocse to FQHCs._'V...

'.J'In5the challenged demonstrations, HCFA, in. oonsultation with‘PHS,ﬁ

‘to waive thege requ1rements ac 1ong as the State can
trate ‘that individuals. currently rece1v1ng their care:
. FOHCs will. continue to have access to care»through the

ﬂdo contract wlth FQHCS, the terms and

or'a capitated risk basis (With

ents-for adverse seleution factors).v In the .
ion- 55, HMOg are- elther contractzng with FQHCs . '
ally,atvrates 1ower than costs or some FQHCs are settjng up
' OWN HMOs. ) . , . . ) G

.NacncﬁPosition

,-NACHC argues that thln po]lcy has reeulted in thoir cl;ant
populations being enrolled in other delivery systems because of

‘State biases agalnst FQHCs. . They further arque that those FQHCS

that do senter into contracts with' managcd care organzzntlona are
-paia substantially less than the reasonable cost reimbursement

- mandated under.the reqular Medicaid program Thus, FQHCs®' client
. - bases and revenuss par ﬂ11ont are being aubatant;ally reduoed.

The Department had a number of meetings thh NACHC to explore
alternatives to litigation.” Prior to instituting the litigatien,

NACHC wanted IICFA to add a term and condition to all State health’
reform waivers. that. (1) requirec states to reimburse FQHCs on a

cost basis, and (?) prov1des a txme-llmlted (e.q., G—month)

COPY

N 2

onstratione requitre plans to contract either f



'? page 3 - Kevin Thurm

transztional lock-xn and allows for on-site enrollment of all
" current FQHC clients._ This propasal went far beyond section
-1915(b) program waivers (discussed above) in the proposed
_onrollmont and lock-zn provisione,
, y ,

The only alternative that NACHC has orfered since. bringing tne
lawsuit is for HHS: to Qoclare a moratorium on approving any '
'demonstrations that do not protect FQHCs and to provide the FQHCs .
with sufficient funding to allow them to redesign their service
delivery systems so that they can bacome conpetltive with other
care providers. . . S

. .HES Position

" While the Department recognizes that there is value ln providing
- some special treatment for providers giving access to vulnerable
~ populations, the NACHC proposals are not acceptable for a numher
- of reasons. The orlglnel proposals, requ1r1ng reimbursement on a
cost basig and a lock-in, would be extremely coetly and undermnine
potential cost erriciencies or managed care. The lock-in and on- .
 site enrollment proposals could undermine HMO partzcxpatlon and
. the transitional lock-in limitg beneficiary freedom-ocf-choice.
The. more recent Suqqestlons, especially with respect to a -
moratorium, would be contrary.to the goal of state flexibzlzty 2
. and the. admin1stratlon's support of the damonstratlon process.
‘While PHS has indicated a willingness to lelp FQHCS, there is no -
*money avazlable to support a redesrgn project. o n

1t may be possible to find some other grounds for settlement, as_

the memo attached at' tab b indicates. It is doubtful, however, S

".that statps would flnd any approach but tho current one ‘
acceptable. ' o , :

o Legal Situation :

_It is the view of General COunsel and ‘the- Department of Juetlce
- that, NACHC does nat have a very strong legal claim.. It is -
“expected that the District Court will grant. the government's
motion for summary judgment. As the NACHC memo points out,.
:however, if the court does dacida for the plaintiffe the entire
statewide health reform demonstration process Hould be put in
Joopardy.- : , L
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7Oz | 'xetn Prichard .I.I.part | .
' .Mcutive Assis to the w.ea-President o
Fmoks  sana F. shraseB” o
. .. Yaldegman, m_cka: uiter, Fiden & Bank
. - 202-466-8960 | |
‘ RE; '. R Hatiml uceeiation of ecmnity mlm'cﬁ:ﬁtéts?" _
R I.itigation : L
oAPB:. Deceaber 2, 1994
- . fThe technical nama of the 1ayéui¢ is_mu.

. A : {°H2 _ alala. -
,‘ ‘sinoe the tipe the lawsuit vag originany filed in J\me 1994, -
, NM:HC has been joined by the fOllo'Hihg partias- {1) The Hatim.‘l
rcm.uy Planning & Repzaauctive naalth Assoc:n.at:.on (-m'pm"), {2)
The Mica.n College of mu:sa-uidvivu, aaa (3) the Hational
-Rural aea.ltn Assccia.tioa Tbc:re havea in add;ticm, becn eight
- ; - gtate interveners who have .come in on. the side of the redara.l
.qovernmt ‘At this point, both sides have: £iled mions tor
mzyjm&ga-nt , wemawitingnnvztl argumntaat.etmthe
1
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Court, qu.s. District court for the mstrict of Collmhia, Juaga
) Barold H. Gteane) auﬁ, it is 1ike1y that the decision vill be
_,rcnﬂerad v:thin ﬁndks of oral arguntnt - Inm shore, thsra nhonldl
- be a ﬂnal dociucn in tha casa sonevhere betmen six weaks and :
thzee non‘t:h‘ :ruu nw. -
. ‘a;_ m o
- NACHC is ' association rormed in the nid-1970’s to,
represant the 1ntarests of connunity health centers. cgunnnzty‘. 
L health centc:s uure initially cruated as madical analogs to the‘
i naticnal logal scrvices pxugznn auring President thnson's Har em -
: Eaverty, and alcng Hith Headstart has been one of that var' | .
.nnre notable suecesses The progran HlB shizt-d to HBS (EEH) in
‘1973 and has flourished sinca than vith apgzoxinataly 650 |
.fcenters and zooo del;very sites in nedically-unﬁarservnd araas
”around tha countr? Tha cantezs sezve nore than 7 nillien  - R
| patxents annnally, the poore:t and’ sickest in the natxon. |
':providing camprehensive prlnary and preventive care and :
trnnsportation, translation, and ather health 1nforaatien and _
eaucatxan services without regard to znsuranco ar ability to. pay. I
The vast na)ority of tnese pat1ents are vomsn and children‘ |
Tho Nationai Eamlly Planning and Reproductive Haalth
.Associatxan tepruccnts viztnally ali af the puhlialy—funded
acmeatic fanzly planning oannunity. NFPREA msmbership
encaupasses more thnn nlaoty perccnt (30%) of the 4000 racipiants

of Title X funﬂs for family planning services. More than.e_'
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niliion poor vmn, adolescentn and mn rceawe Titie x services

| caz:.h yemr.

' ‘m& mim c::n.ege e! Nuxae—ﬂi&nvu. the pzofuai.oml :

: ' 'onguluation ot ecrtifiad nu'se-niduim (“m') ' repressnts |
o neTe than 5000 m nauomride. Ca.ro by czms meorporatea a11 otl e

) _the essential ra.cto.rs ot pzinary w.re, .'mcluduq evaluation,

assessment, txeat:nant and ratetral as tequized tocusing on the -

| B anbulatc'y care o: mcn ana nevnoms anc engnaslzmg nealtn |
-prenotwn, education, and d.tseue pmentlon. Chms are oftan the

' initial contact for hoalth fare del;vnry te woun

The N&ticml mral Health :ep:csenta scnc 1, 700 inaivi.dnah,

ﬁrganisauons nnd ptcvld.ets mt;cmide. inczuda.ng x-u.ral hcalth

R 61111198. bﬂﬂpltalsf con\mity and xnigzant health cantnza, state

ts, univarsity prnqrnr., physicians, _nursas,

, _“n-gnysicm p:oviacrs halth planners. researubars. : )

-educatm and pohcy nakers, a'n of vhn uork to reprnsent the .
' . haalth care nm&e of zuzal Anu-ica and awaiop and p:outa |
s mlutiom to ruxal health ‘care problm at tha local, ragumal, B

' and natienal 1cvds. :

m f““dﬂﬂeﬂtll 10931 quastion 1n the lawsnit is

."wnecner HES may use Section 1115 of. the So:xal sacurity Act to
»1aun¢:n a series of esnntmlly replicativa mdeztakings unda: tha

. Ke&ieaid pzogram puzeuam', to uh.ieh States typi.cauy imtiate |

Statewida eap\'tabod nannqoa eaxre pxo;)octe .'md,, in tha proown;

: 'are alloved tn iqnore mst ot the nUBSTrOue requizemnt.o and
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.prctections that ordinarily a;ply undct the ued.icaid A.ct.. The.re
arae now eight states with app:omd Section 1115 uawers and, ve

balievo,‘approxxmte]_y 16 more in tho plpeliae.v o

Included in ‘the Micaid act requirmrrts/projutmns -
that Statas have been allovcd to igncre in the saction 1.115 o
projacts are specinc requumnts designad o pretect ths rights

er patients to select eomnmity health centers and f.anily
— ’planni.ng crganizations as thei: prinaty health care prwidars
Also included have been’ :cquinnmts quax-antuing both cmunity

h-alth cuntezs a.nd tanily p],a.nni:ng agencies remursmm: ‘cnat

. “ ladequatcly cavers the casts af their treatnent of Hed:.caid S
'.“patientsa' ﬁhat is luppening aa a rmlt of the niver cf thesa
o roquimnnts 1: that haalth eanteec ana tuily plnnm.ag aqcncic& o
’ are losing' siquxmt 1evels of. minhursenent, msultmg both in -
'the reduction of crucml pzmary care smices, .the laying-cff of
.'doctors and staft and in scme cases, thn c:lnslng of }malth o

' . centers and rnral health clinics. In additicm,, the Hazverz ctten". B

nake many TS people ehg:.bla for uedicaid -a goal tn.at ve» :

-suppczt - but the ‘aenters cannot survive if they must treat more
- parsons and- lose ncmy on each. P.s a result, the very pecple.
health care refom is mtended to help are being denied essential

sa:uces, their choice of pxovidera, and. thez.x' access to

. conprehensive, prinazy and preventive health care.
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: Pts.o: to iuitistmg the h’anit, mcac aade a mmbez ofA

o attcnpta to nect l-rith and zalolva 1ts difterences w:l.th Bruce .
vladcck, the mxnist.tator cf. HCPA. At aonn poi.nt, !r..‘uadeck
~adv:.sed the hoalth centers tha.t he had a.ttuptad to securc ihite

‘ House approval 1<) ‘-:ork au: cnm rsolntion bm: Vaa unable to qivn
_any responsa. ‘rhare uere and have been inplicat:.ons that the |
lﬂltinistra.t:l.on's zelltlmsbip vith t.he Natiml cheznozs’ o
Assoeiatien is ncpmibla for currant SGction 1115 policy. If
thc plaintiffa a::e auweestnl in this lavsuit, tb.e ‘ o

' bdainisi:‘aticn LS rnrtzu: utilization of secnon 1115 expcr:lmtal' *
authc:ity will be severely curtaned. ) Only truly umque s:ate
expe:inenr.s 1n the xndicaid and ﬂalfm Prograns vculd be

" authurxzad. v
Rocognuiug that the Mlmist:ation, especially c!tn.: the .
md-tm elections, way need a mx:h broaaer lieense undcr s.:tion
1115 ~the. plaintiffs - m:o want to support thi: Mniatra'cim,
are its matural canstitnents. ‘ana, mma vere embraced by the
rirst Luly in her sneech t.o the. Natianal Honan's I.w Cnnter o
Wednesaay evamng - hava beem inmaeingly cancu-nod that
tne.ir victory cauld be vnzy inju.—.ious hoth to the a.dm.mst:atian _
and to thn poor vomen, chi.ldm and sen thty roprosent. ‘For this -
maon, we hnve engaged in nuna.mus attenpts to acnieve a "win- -
in' "Setunnnt" both with the Jus:ice Depament and HB:S In
*hm B*-"-‘mpta, we nqw sketched out a momt:.on vell short of .. "

‘the nacesaity of a court injunctian against future Section. 1115
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expcrimts So fa:, uouevar, uo one with viem va have dealt has
appearad aupawered to si.t in a rm, ron thelt ghirt sleem up,

e amd attcupt to vark out a solution that is aceeptable to an

concﬂmeﬂ

R
i

" We velcome any aszmtanca you can be in this ettort we

would appreci.ate the cppcrtunity ta mt vith you, the Office of |
- the ﬂh.ita Bouse Counael, the office of Public n:l.aison a:nd any ard

all o‘cha:r: pcrsons necessary to a xuolutio:: of th:.s natter in ;

which the adninietrmon can ‘be proud
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co : State Reform Demonstratzons S
Polzcy Iseues ‘on Federally Quallfled Health Centers

' Intrednction

’ 19ne1 Association of Comunity Health Centers (NACHC) ‘has
expressed. gtrong concerns about the treatment of Federally

Qualified Health Centers. (FQHCs) under statewide. health reform -

activities - implement d throuigh' section 1115 Medicaid waivers.

NACHC believes.the ‘current waiver policy will drive FQHCs ocut of e
 -businéss.  Thus, they are: threatenmg legal action unless the

current policy is changed. This note describes the current wvaiver
policy, presents NACHC's concerns, discusses their proposed change,
... and. dz.acusses feur other options for dealzng with this gituation to

‘reconc_il_e ‘State flexibility and ecost efficiency with spec:.al L
treatment for a particular class of providers populatmns and..

 in '_which.'th_y' s _,__enrolled.r
th :.r right to cost-based reimbursement, they are free to negot:.ate
other pa

| "'"‘excep 'that a State cannot exclude -an FQHC from participation in a.
care proqram if all qualified providers are permitted to
rogram and the FQHC meets all the requirements-

e’.dicald elx ibles in. managed care orgenlzatz.ons or
‘ h P ans with wh:.ch tates negotiate capitation rates. Savings
from- man ged care are used to expand Medicaid eligibility to the

| "unms' ed.  'In order to achieve the cost efficiencies from auch'

o HCFA, in conaultation . i

arrengementa, 1115 demonstration States have asked HCFA to waive
‘both the. Medicaid cost reimbursement requ:.rements for FQHCe and the
’-requlrementa te provide eccess %o FQHCs. , ,

greed to waive these -
nstrate that individuals

requuements as long as §
HCs m.ll cont;nue to have

o currently reee:.v:.ng the_'.

While !‘QHCs ‘may always‘ agsert .'

it arrangements with either the State or MCO. There is .~
ruirement that managed care plans contract with all FQHCs,'. :




2CCe8E TO care. through tha new panaged care delivery syscm , x,f : ‘;
the State can damnstrate that  both adequate capacity and ‘an

appropriate range of eervices exist for vulnerable populstions, -

' maAnaged care plans do not need tc contract with PQHCS. If the
PQHCs form their own HNO, other managed care plans are not required
~ to contract with them. 1If managed care plans do contract with
' FQHCs, our current term and condition requires plame to contract -
-either on a cost-related basis or a capitated risk basis (with
appropriate adjustments for adverse selection factors). : In the
demonstration States, HMOs 4&re either contracting with FQHCs
ge: erally at rates lcwer than costs or some FQHCs are sett.mg up
_their own HMOs . . ‘ '

ncac ?otition

'KACHC arguee ‘that this" polxcy has resulted in their client
populations being .enrolled in other delivary systems because of
State biases against FQHCs. They further argue that those FOHCS .
that do -enter into contracts with managed care organizations are

paid subgtantially lass than the reasonable cost reimbursement

' mandated under the regular Medicaid program. -Thus, FQHCS® client .
bases and revenues per client are being aubatantiall reduced._ Pns_

, is threat_ning to file suit against our waiver: policy u_nlon .
' Ty change in policy ie made. The Office of the Gen
>) -has reviewed the draft legal memorandum prepa:ed by
| would be filed as part of its laweuit. HCFA hag broad . -

curtent pout:.on is ntrong enough tn wlthstand a legal

; Sincc only two demnstutions have beon m.plmnted (Tenn(:are and
. Ore qon) s CH do .noet” know whether .NACHC's concerns are lagitimate. -
L sfi nay. be elecung to- roceive gervices in sites. other -
- than FQHCG because they have more choices and prefer an alternative
- plan. ‘Total revenuss from Title XIX to goite FQHCs may. acr.uany be. o
:anmaing because of ueda.cud payment for the un:.nsurod. SRR

NACHC vants. HCFA to add a tern md condition to ail sr.ate health
'reiom wvaivers tha.t.. (1) requxres Statea to. re.unburse rgx-xc; on a
‘cost basis, and (2) provides a time-limited (e.g.; G-month)
transitional lock-in and allows for on-site enroliment of alil
current FQHC cliefits. NACHC's proposal goes beyond the Health
' : .Socurity Act (BSA) and section 1915(b) program waivers (discussed
o above) in the proposed enroliment and lock-in provisions. . Under
: -the HSA, health plans are required to enter into contracts or other .
- payment. agreements with FQACs and .other essential community
providers who' demand to parucxpate with the health plan. Under a.
contract, PQHC payment must be at least as favorable as payment
made to any other provider who contracts with the health plan, If
- 'the FQHC cliooses NOL TO contract with the health plan, it may
. chooge to be paid either under the alliance fee schedule or for
' reasonable costs. HSA does not prov;de for a lock-in Trequirement
‘Qr separate enrollment option for- FQHCB, although FQHCG are sztes

Tal '

aﬂthority undei section 1115, ' Thus, we believe the .




for autstationed elxgib;lity' determlnatxcns under the curxent
Medlcald program. While NACHC would 'like these. requirements to
apply to ail ptevioualy'ewarded and future 111% waivers, we believe
" it cannot be- appl;ed retroactivaly and should only apply to new -

FQKC requests o

Options

Balancing State flexxbxllty end cost effzcxency against spec;al‘.
treatment for providers giving access te vulnerable populationa
rajses difficult policy choices. These tradeoffs are discussed

below in the context of NACHC's proposal (option 1), and £our other

' optione: (2) rejecting NACHC's proposal ‘and retaining the current

poliey: (3) strangthening ‘existing policy by &dding more specific
criteria for demonstrating access to vulnerable populations and
information about contractual relations between health' plemns and
!’QHC:, (4) using the : current. requirements in section 1915(b)
waivers and other Medicaid maraged care programs; -and (5) adcptlng-
the HSA requiraments for ?QHC: for all nev 1115 weivers.. .

L ,1;" Aecept the NACHC propoaal for new projects

Pros: . -4v Tho HZCHC propoeal would onsuxe the contznued .
: L viability of FQHCs and preclude the lavnuxt by -
- NACRC. . 1

- SLmilar“ options. ars considerad  ihf:s6hé'”"
proposed health reform legislation.

' C6ﬁs:' ff;; The ' RACHC proposal would. ‘restrict ~State
. : . flexibility end would be strongly opposed by
o o tStateso o : =

xt 13 the mnst ccatly of all these cptxons.

"é;- It unﬂerminea potentlal cnst efficiancxes of 
managed caxs. . , A

== There is no precedant for the lock-in and en-
@ite enrollment, which could undermine HMO
participat;on. : :

":: It provides “FQHCS witn more finanéialf'
= protect;on than the HSA. IR R

-4 - The transitional lock—in limlts beneficiary-
freedum~of-chozce : ,

2.-. Reject the N&CBC pruposal and retain the: current pollcy

Prog: = -- This optlon v provides the most state
I flexibxl;ty. o o

I (Y encoliirages nmihstreaming of 'indigbnt

coPY




1 populationso

It encourages cost-efficiencxes of managed o

A cuao :

  .Cdﬁs:: S

”Thzs Option would irobably be unacceptable to.
- NACHC' and would li L

ly result in a_ lawsuit.

‘yThe vzabxllty of FQHCs may ‘be threatened and
' may reduce access to health care aerv;ces for
-some Medlcaid benef;cxar;es '

, :It provzdes FQHCs - with 1533 ‘lfiﬁancigi* -
.Lprotectzon than the HSA. _ |

- 3. .Strengthen the 931“139 P°11°Y by adding apecific crzteria for ‘

demonstrating access to vulnerable populatzons and information -

~ .about contractual relations between health plans and.FQBCe and -
‘T,Rural Health Clinzcs (RHCs) .

'!;Pr08°  ==

Coms: =

)

. This option prov;des State flexxbalxty in.
rcontractual arrangements.» o

- xt assures better access for 'vulnorablei
 popn1atzons than the currant polzcy. ;

It eneout&gaa naxnatreamlng qf indigeﬁ§~.‘ﬂ
.populatxons° o o - :

It encouraqes effxcxencies af managad care

';This optzon increases the burden on States to

provide evidence of adequiate capacity in tne 

’ ahsence of FQHC contracta°

This would probably. be unaccaptable to NACHC,_

‘and would likely result in & lawnuit.

'The vaabllzty of FQHCB may‘bg threatened.

It provides FQHés | with 'ieda ,vfiﬁan¢ial-“n
protect;on than the HSA. . = o

4., Uao the current requzrements in sect;on 1915(b) vaivers andiA'
other Medicaid managed care programs - , o

Proso' -_—

' This option provides sign;ficant flexibilzty'A |

for States in thezr managed care programs.

This znterpretatlon follows the letter of the

OBRA 1989 ‘and 1990 provisions on FQHCe and,

o th:iEfEFe doa—

t rpquire any'vaivera or new
o\y/ in the waiver approval.




. Cons: L e-

. Wlule NACF!C has serious reservatlons about ‘

. this interpretation of the law, this option

',would appear to be preferable to the current
‘terms and conditiona in 1115 Ha;vers. :

The only PQHCB whlch could “have thelrw

- viability threatened would be those which are
located in a service area where more than one ' .
‘health center operates (and, consequently,
there is. competit;on between FQHCs for a
.,contract) ‘

o RACHC would probably find this alternatlve . |
ﬂvunacceptable (although preferable to curren:f

?~_polzcy)

Hhere more than one FQHC operates in a serv;ce'

‘area, FQHC v;ability may be an issuye since

health centers may be excluded from Hedzcaid

"_if they do not accept risk.,

.There is less protectlon for FQﬁCs than in the_

s, ~ Adopt the HSA requzramenta for FQHCs for all new 1115 walvers |

A The' pollcy is consistent Vlth - ;he“
' Admiuzstration 8 heglth . care reio:mﬂf\

'-_‘leqialation

 _:PfO3:'l. -
- Congs = ==
‘Recommendation

,3fIt enaures contlnued vzabilzty of FQHCs for aﬂ  o
ttransxtzon perzod .

‘This aptxon may not be. acceptable to NACHC '
-'but would be more acceptable than optlons 2 or
‘30 ’ . .

| It could decreaae savings from managed care.

It llmgts State flexxbilityo

It could discourage managed" care plan .
participatxon. - : L

' f,-Opt;bnb 4 and 5 aré'conézhtant with Adm;nzstrat;on polzcy and would

-, be more acceptable to the NACHC. However, the states may feel that .
voptzons 4 and 5 don't gzve them enough flexibzllty - ‘ o
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RBE: Natlonal Assoczat;on of Communlty Health Centers'
Litigation -
DATE: December 2, 1994
I. The Lawsuit
The technical name of the lawsuit is National
Associatio nmunit ~Hea1 h Ce ters "NACHC" Shalala.

Since the time the lawsuit was originally filed in June 1994,

NACHC has been joined by the following parties:

(1) The National

-Famlly Plannlng & Reproductlve Health Assoc1atlon ("NFPRHA") (2)

'The American College of Nurse-Mldwlves

Rural,Health»Assoc1atlon.'

and (3) the Natlonal

There have, in addition, been eight

state interveners who have come in on the side of the federal

government.

 summary )udgment

COPY

At this polnt both sides have filed motlons for

He are avaltlng an oral argument date from the‘




FELDESMAN, TUCKER, LEIFER, FIDELL & BANK |
 Court (U.S. District Court for the District of Columbia, Judge
"_Harold‘H. Greene) and;'it is likely that the decisien will be
rendered within weeks of oral argument.. In short, there should
be a final decision in the case someéhere between six weeks and
three months from naw.
II. Issues in uit
a.a Parties | | |
NACHC is an aseociation formed in tne‘mid-1970’s to
represent the interests of'comnunity health.eenters. . Community
“health centers were initially created as medicalvanalogs to the
‘national legal services program during'President Johnson’s War on
Poverty, and, along with Headstart has been one of that war’s |
more notable successes. The program was shifted to HHS‘(HEW)'in
1973 and has flourlshed since then, with approx1mately 650
centers and 2000 dellvery sites in medlcally—underserved areas
around the country. The centers serve more than 7 million
npatients-annually,'the poorest and sickest‘in the nation, "
‘providing coﬁprehensive prinary and preventive'care and
‘transportatlon, translation, and other health 1nformatlon and
Aeducatlon services w1thout regard to insurance or ablllty to pay.
The vast majority of these patients_are-women and children.

The National Family‘PlanninQ and Reproducti&e Health
Association represents‘virtuallyvall'of the publicly¥funded
domeetié fanilf'planning communit&. NFPﬁHA membership' |
encompasses more than ninety percent (90%) of the 4000 recipients

of Tltle ‘X funds for famlly plannlng services. Hore than 4

COPY




FELDESMAN, TUCKER, LEIFER, FIDELL & BANK |
million poor Qoﬁen, adolescents and mén feéeive Title X services
each year. | |

The American College of NursefMidwivés;.the profeésional
organization of certified nurse-midvives‘(“CNMéﬁ); represents
more‘thah 5000 CﬁMS‘nationVide.‘ Care by CNMs ihgofporates'a;l of
thevessentialvfactors of primary care, including évaiuation,

.assesshent, treathent and referral as required, focusing én the
ambulatory cére of women and newborns and emphasizing health.
promoticn, edﬁcation, and diéease prevention. CNMs are often the
initial contact for health care delivery to women.

The National Rural Health representé sbmeAI,foo individuals,
organizations-ahd providers nationwide, inélﬁding rtrél healﬁh
clinics; hospitals; community and migrant heéalth centers, state

» health‘deﬁartments, univetéity §rog£ams, physicians, nurses,
[dentisﬁs, non-physician proﬁiders, health planners, researchers,

" educators and policy makers, all of whom Vork'to represent the

, peélth care needs of.rural-America and develop and‘prdmote"
sdlufioné to rural health‘cafelﬁroblems at the local, regional,
andlnational.levelé,

| b. Lega1 I§§ggs

The fundamental legal questlon in the lawsult is
whether HHS may use Section 1115 of the Soc1al Security Act to
launch a serles of essentlally replicatlve undertakings under the
Medicaid program pursuant to which States typlcally initiate
Stateﬁide eapitated managed care projects and, in the process,

are allowed to ignore most of the numerous requirements and

COPY
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protecticns that'ordinarily apply under the Medicaid Act. There

are now eight states with approved Section 1115 waivers and, we

believe, approximately 16 more in the pipeline.

c. Practical Issues
Included in the Mediéaid'Act requirements/projections

that States have been allowed to ignore in the Section 1115

projects are specific requirements designed to protect the rights

of patients to select community health centers and family
pianning organizations as their primary healfh care providers..
Also inélﬁded have been requirements guaranteeing both community
health centers and family plannihg‘agencies reimbursément.that
adequateiy covers the costs of their treatment of Medicaid
patients. Wwhat is-happening aé a resulf of the waiver of these
requirements is that health céntérs aﬁd fémily planning agencies
are losing significént levels of reimbﬁréemeht, resuitihg both'in

the reduction of crucial primary care services, the laying-off of

doctors and staff, and, in some cases, the closing of health

centers and rural health clinics. In addition, the waivers often
make many more people eligible for Medicaid - a goal that we
support - but the centers cannot survive if>they must treat more

persons and lose money on each. As a result, the very people

'héalth care reform is intended to help are being denied essential

'services, their choice of providers, and their access to

comprehensive, primary and preventive health care.
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 FELDESMAN, TUCKER, LEIFER, FIDELL & BANK
I1I. A;;empts at §ettlementzgoiitical Ramifications

Prior to 1n1t1at1ng the 1awsu1t NACHC made a number of
attempts to meet wlth and resolve ltS dlfferences wlth Bruce
Vliadeck, the Administrator of HCFA. At some point, Mr. Vladeck
advised the heelth centers:that he had attemptedhto secure White
House approval to work out some resolutlon but was unable to gzve.
any response.. There were, and—have been, 1mp11catlons that the
addministration’ s relatlonshlp with the National Governors'-

: Assoc1atlon 1s responsible for current Sectlon 1115 policy. 1If
the plaintiffs are succeesful in this'laﬁsuit, the
Admlnlstratlon’s further utlllzatlon of Sectlon 1115 experimental"
authorlty will be severely curtalled. Only truly unlque State
experiments in the Medicaid and Welfare Programs would be
authorized.

| Recognizing that the Administration, especially after the
mld-term electlons, nay need a much broader llcense under Sectlon
1115, the plaintiffs -- who want to support this Admlnlstratlon,
are ltS natural constltuents, and, indeed were embraced by the
First Ledy in her speech'to the ﬁational Womeh’s Law Center

'Wednesday evenlng - have become 1ncrea31nq1y concerned that
thelr victory could be very 1njur1ous both to the Admlnlstration
and to:the poor ‘'women, chlldren and men they represent. For thls_
reason, we havehenéaged in numerous.attempts to achieve a "win-'

'win" “settlement" both with the Justice'Depertment and HHS. In
these attempts, we have sketched out a resolutlon well short of

the necessity of a court 1njunctlon against future Section 1115
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‘experiments. So far, however, no one with whom we have dealt

appeared empowered to sit in a room, foll their shirt sleeves
‘and attempt to work out a solution that is acceptable to all

concerned.

Whe we1¢ohe any assistance you can be in this effort. We
wo@ld appreciate tﬁe opportunity‘to meef'with_you, the Office
the White House Coﬁnsel, the OffiCe‘of public Liaison and any
all other persons necessarf to a resolution of this matter in

which the Administrétion can be proud.
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THE WHITE HOUSE

WASHINGTON

April 18, 1993, -

MEMORANDUM FOR CAROL RASCO
' FROM: ~ Jose Cerda II

~ SUBJECT: © Meeting with National Security Director Tony Lake

- The National Security Council (NSC) has been conducting a'comprehensive review of
UsS. countemarcotlcs policy (PRD 18) that is almost ‘complete. Prompted by career NSC =~ -~
" staff in charge of the review process, NSC Director Tony Lake scheduled this meeting with
"you to help get an idea of what the domestic component of a National Drug Control Strategy
will be. International programs make up only 12%: of the overall drug budget, and NSC
needs to know the greater context into which its drug policy recommendations should fit.

. The NSC is also concerned that delays in appointing a Drug Czar and in defining a
national strategy may result in the budget process determining our drug policy. In fact, with
' OMB PAD Chris. Edley initiating a domestic drug policy review, this may already be
happening. NSC wants to make clear at this meeting that drug policy should be driven by
DPC and NSC Jomtly —— not by OMB ONDCEP or any other agency

Career NSC staff has given-every indication that they are sensitive to President
Clinton's campaign promises and to his criticisms of the former administration's drug policies.
They have talked to me about critically reviewing all international programs to see which
ones really work, and it seems as if they are prepared to recommend a more limited and
focused approach to international drug control. If so, this should dovetail nicely with
increased 'demand reduction efforts ' : - '

However I remain concerned about the PRD's ultlmate findings. ' The process has
been driven by career staff in traditionally independent ‘agencies —— NSC, DoD, State, DEA

etc —— and characterized by a lack of political leadership. M)_mgh:lml_pmsx_den_xal
appointee seems to be leading the review. Instead, the review has relied heavily on

interagency working groups that are a carryover from the previous administration, and I
. wonder if these groups are capable of, or have any mcent1ve to, cr1t1cally assess the value of
their own pohc1es and programs. '

I have attached some talkmg pomts that suggest major tenets for the domestlc _
component of a new drug strategy. I hope this 1nformatlon is helpful
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- ~© THE WHITE HOUSE . . .

. 'WASHINGTON

TO: Chris Jennings - ‘
" FROM: .Carol H. RaschjML/’”-
'SUBJ: Hubert Mayes .=

' DATE: . May 18, 1993

Hubie Mayes sent me a Fed Ex. package yesterday w1th a letter
for :Mrs. Clinton, you, and me...I forwarded yours to you via
messenger yesSterday. afternoon. 1In the meantime, he has called
insisting he has to have fifteen minutes with me
tomorrow. . .knowing he would badger Mrs. Clinton’s schedullng
people if I did not glve him an app01ntment I have given him 15
minutes at 4:30 p.m. on Wednesday, May 19. Rosalyn says he will
be bringing other people also. - Can you tell me whom should sit
in with me? Thanks. o ‘

r{wﬁ\. e ly, : v k}\wﬁ
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"EXECUTIVE OFFICE OF THE PRESIDE

. 16-0ct-1993 12:20pm

TO: - (See Below)

.FROM# 4 ' carol H. Rasco
” Economic and Domestic. Pollcy

‘SUBJECT:' please'see attached memno

'TO; Howard Pastef;
FROM Carol H. Rasco
SUBJ: Crime Bill Coordination

_DATE: October 15, 1993

My first reactlon to the receipt of the memo from As51stant
Attorney General Anthony this evening was one of shock. 1I-
thought the Clinton Administration was one promoting
collaboration, continuity and cooperatlon, certainly in our "war
roon" efforts to date that has been the operatlonal premise. To
exclude the policy staff which worked on the development of the
crime program and legislation is a serious oversight. I can only
assume upon reflection that neither you nor others from the White
House listed on the "core group" were consulted- as the list was
formulated, as I am sure if you had been consulted you would have
at least had the courtesy to notify me as to the reason for the.
exclusion of the Domestic Policy staff)

"I realize you have -felt the coordlnatlon was not occurring as it
should on- thlS issue and that is exactly why after you discussed -
it with me that the DPC staff convened the meeting on the matter

. earlier this week. I also felt your suggestion in the meeting to

‘appoint DOJ as respon51ble for the "core group" was entirely
proper. Both because you and I had discussed this issue of-

" coordination prior to the meeting and your name. is listed first
for the core group, I have addressed this memo to you. . Further,
because I consider this an .internal matter, I will dlstrlbute it
to only the White House portion of the dlstrlbutlon list.

I felt lettlng this matter pass without comment - when the tlme
* for action is so short and the issue of the crlme legislation so

COPY
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.critical to the Pres1dent’s agenda for meetlng the needs of
America - would be a serious act of omission on my part. I hope
this manner of "coordlnatlon" is not a trend 1n operatlonal
procedures for the future. :

Thank you.

cc: White House dlstrlbutlon llSt for 10/15/93 memo referenced
above
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Distribution:

TO: Howard Paster

TO: ‘Thomas F. McLarty
.TO: David R. Gergen

TO: George Stephanopoulos
TO: John Podesta '

TO: Mark Gearan

TO: Rahm Emanuel

TO: Bruce N. Reed

TO: Jose Cerda, III

CC: Neel, Roy M.

CC: Charles W.(Bill) Burton -
CC: Jody A. Greenstone ’
cc: Marcia L. Hale’

CC: Alexis Herman -
cc: Christine A. Varney

CC: Margaret A. Williams

CC: Margaret J. Myers
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- TO: Carol

- FR: -~ Bruce/Jose
: RE: . Crime Agenda -

attachcd

--Here's a Summary of what we hope to accomplrsh thls aftcrnoon A draft agenda is

L LEGISLATIVE STRATEGY -

- Leglslatlve Affairs: Deve10p list of Mcmbcrs for Attomey General and Whrtc
House staff to target. Include key House Judiciary Members, Senators required to
' pass Brady, moderatcs in both houses, and othcr lists dccmed appr0pr1ate '

The key here is to ask ‘Howard's help in (1) expanding support for the crime
bill, (2) drafting a list of members for the President to call, and (3) reaching -
out to the Black Caucus in some way. Howard has been reluctant to work for

~ anything other than Brady, and he is still telling Brady supporters on the Hill

that he will get the President to publicly commit to separating Brady. We also

. need to work wrth Shella Anthony to make the most of Justice's lobbying -

efforts.

' - EXPANDING SUPPORT -- in the House, expanding s'upp0rt. means working

with moderate Democrats early to make sure that they don't jump to the

- Republican side. This means forging an alliance with House Judiciary

moderates (Brooks, Schumer, Hughes, Bryant, Sangmeister, Mazzoli) and
getting them to help us get other moderates on board —— before the crime bill -
goes to the floor. It also means getting Howard or Lorraine to develop a targct

list for many -of the more modcrate freshmen Members.

MEMBERS FOR PRESIDENT TO CALL -~ We have a prcllmlnary list of
Senators for the President to call on Brady and Habeas as well as list of

" moderate House Democrats. We need to find a way to get these names

incorporated into the list Howard passes on to the President.

i —
iy

REACHING OUT T

THE BLACK CAUCUS Y- If we do not make an -
effort to reach out to the-Black Caucus, they are.bound to publicly attack us
when the crime bill goes to the floor. We néed to get Howard or Lorraine -

‘By %mm‘)&workmg on a strategy to avcrt such a situation.

Q\MM&M
Rk

ke

House, Brooks does not inten "'t’*’r
develop a target list of Republicans, too.
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~ OUTREACH = R o QW

'wor the President, the A
- target. Get as many of the Democratic State AGS

- Intergovernmental (1) Develop hst )

O express their” support -
for the Biden—Reno habeas corpus ‘compromise. - Generate a list of local prosecutors '
willing to endorse the Reno-Biden habeas deal. (2) Garner b1part1san crime bill.
ndorsements from Mayors, Cities, and —- if poss1ble ~~.Governors. - If critical mass -
is reached, schedule an endorsement event announcmg the brpartlsan support of state
and locals. for the crime bill.. ~

~ @ This is one of the most important pieces of the public outreach strategy,

particularly if we can get bipartisan support. Thus, we need to get Marcia Hale
to personally take the lead on this. Justice may want to take the lead on this
p1ece but it should be left to Marc1a S :

- Domestlc Pollcy Tavite network of POllCC Chiefs that have helped us develop the
Communlty Policing Initiative to a "CEO Lunch". Communrty Policing could be the
topic of discussion. : : | -

e  We will take the 1ead here. There are a whole host of police ch1efs that have .
‘been helpful to us and friendly to our proposals. Most of these chiefs are at

the forefront of communlty polrcrng

- Public Llalson:-Solldlfy crime bill endorsements from Police groups in general,

- community groUps victims groups, and ‘any other appropriate constituency groups.

e . Steve Hilton of -Public L1a1son has been too busy to really to any outreach to

the various pOllCC groups. And, given that he's in the NAFTA war room, it

doesn't seem likely that he will have any time soon. If we can't get Alexis or

Steve to do the job here, then we need to get Justice to conduct this outreach.

‘The AG has a good relationship with most of the law enforcement groups, and
~ she may be the best one to squeeze endorsement letters out of them

- Chlef of Staff: Meet with Police Groups that supported Cllnton Gore to ensure

therr contrnued support of the crime bill.

[ Our polrce union frlends -— NAPO, IBPO and IUPA —- are threatenrng to not
support the crime bill because it does not contain the Police Officers Bill of
Rights, a controversial bill granting certain labor protections to rank—and-file
cops. While we can't afford the police unions jumping ship, neither can we
include the POBR in the crrme bill. This problem requlre some type of -
polrtrcal solution.

COPY

e
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. COMMUNICATIONS

- Commumcatlons/Schedullng (1) Caprtallze on "Securlty" theme to push crime bill

" and Brady whenever possible during the next few weeks. (2) Add crime events to the -
“schedule —— such as Chief's luncheon, Mayors -endorsement event, announcement of

Justice Department Police H1r1ng Supplemental Grants, release of interim drug

- strategy, and a public call to pass the crime bill when it is first taken up by the House

and Senate

. - We need to work with David Gergen and Roy Neel to make sure that the

-President's schedule allows for some crime events over the next few weeks.
Bush always set the political context during past crime bill debates, and it will
be difficult for us to set the context —— cops and guns —- w1thout some '

~ Presidential involvement. : o

- Justlce Ensure that the AG's publlc appearances speeches 1nterv1ews etc are

utrhzed to build pUbllC support for the crime bill.

'o ~ Biden and Brooks would love for the AG to even mention the crime bill in her

public appearances and interviews. She will be giving several major speeches
in the upcoming weeks, and we need to get her to commit to pubhcly
- supporting the crime bill. In particular, she is considering g giving a major crime
speech this Wednesday, and she will be speaking at the International
Association of Chlefs of Police (IACP) the week the crime bill is gorng to be
~ considered. -

- ONDCP Ensure that the Director's pubhc appearances speeches 1nterv1ews etc.,

are utrhzed to build support for the crlme blll

s Lee Brown has not been publicly speaking about the crime bill. Much of his
' Interim Drug Strategy directly relates to the crime bill, and we need to make
sure that he's out their supporting the bill. This shouldn't be too difficult: as a_
past president of IACP, Brown worked for the passage of a very similar crime
bill some years ago. Brown will also address the IACP the week the crime bill
is taken up. :

_ Cabinet Affairs: Ensure that other Cabinet Members (1 €., Secretarres Cisneros and
Rerlly) are as supportrve of our crime b111 efforts as poss1ble

° We should explore opportunltles for Secretarres erley and Crsneros to help
push the crime brll :

L.

COPY



Withdrawal/Redaction Sheet
Clinton Library

DOCUMENT NO. SUBJECT/TITLE

DATE RESTRICTION
AND TYPE
001. note To Carol Rasco from N.H. re: HUD (1 page) n.d. P5
002. list Re: HUD-New Hampshire (1 page) n.d. PS
003. fax To Nancy Hernreich from Hal Hunnicutt re: Florida lawsuit against 03/22/94 PS5, P6/b(6)
HUD (1 page)
004. note Re: HUD, Hal Hunnicutt (! page). n.d. PS5, b(6)
005. letter To POTUS from Hal Hunnicutt re: HUD (1 page) 03/04/94 P5 .
006. letter To POTUS from Hal Hunnicutt re: HUD (3 pages) 2/12/94 PS, P6/b(6)
007. note For POTUS re: HUD, Hal Hunnicutt (1 page) n.d. PS5
008. fax To Nancy Hernreich from Hal Hunnicutt re: Henry Cisneros (1 page) 05/12/94 PS5, P6/b(6)
COLLECTION:
Clinton Presidential Records
Domestic Policy Council
Carol Rasco (Meetings Trips Events)
OA/Box Number: 5040
FOLDER TITLE:
Telephone Meeting: Secretary Cisneros (will call) 6-1-94 2:30-2:45
rwl72
. RESTRICTION CODES
Presidential Records Act - |44 U.S.C. 2204(a)] Freedom of Information Act - |5 U.S.C. 552(b)}
P1 National Security Classified Information |(a)(1) of the PRA] b(1) National security classified information [(b)(1) of the FOIA]
P2 Relating to the appointment to Federal office {(a)(2) of the PRA] b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)(3) of the PRA] an agency [(b)(2) of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would violate a Federal statute |[(b)(3) of the FOIA]
financial information [(a)(4) of the PRA} b(4) Release would disclose trade secrets or confidential or financial
PS Release would disclose confidential advice between the President information |(b)(4) of the FOIA]
and his advisors, or between such advisors [a)(5) of the PRA] b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of personal privacy [(b)(6) of the FOIA]
personal privacy [(a)(6) of the PRA| b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift. financial institutions |(b)(8) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 U.S.C. ’ b(9) Release would disclose geological or geophysieal information
2201(3). concerning wells |(b)(9) of the FOIA|

RR. Document will be reviewed upon request.
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IV

VI.

Telewsmn Interview' (Oval) T B ',,‘ |
"WMUR - TV (ABC) ' : ]ack Heath e

" Print & Radio Roundtable (Cabmet Room)

Portsmouth Herald - Jeannine Clegg .

"~ Keene Sentinal . .. Patricia Ferrier
Boston Globe . Michael Kranish
Claremont Eagle =~ . Andrew Nelson

~ WKXL-Radio - ' . Randi Goldberg

.WZID-Radio @~ Sally Dionne
WKNE -Radio = - Tracy Caruso -

- PRESS PLAN

. Both events open press Still photographers in Print/Radio roundtable

' SEQUENCE OF EVENTS

'11:25-12:10 pm  Print & Radio roundtable -

" REMARKS -

PARTICIPANT S

The followmg New Hampshlre medla wnll be represented . & N

Manchester Union Leader .~ John DiStaso (2/18 is his 40th bi N,
Concord Monitor : Craig Timberg | ,

10:45 - 11.00 am Bneﬁng & makeup for mberwews Oval Dxm . Rox
11:00 - 11:20 am ~ Interview with WMUR - Oval
Cabm_et Roo (

None prepared.
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. ‘ ) o . ) V) ‘
/FYI only. Hal Hunnicutt sent me a note. " He is still livid about Henry

| hQ’ . [ Cisneros’ decision about manufactured housing and wants you t0 kiow
| ( 7 *A "Q¢ | that he thinks Cisneros has turned his back oni his own people and vasa ©

oor choice for HUD.



RS WlthdrawaI/Redacuon Sheet
- | Chnton L1brary "

DOCUMENT NO. SUBJECT/TITLE - L . . . ~ DATE ~ RESTRICTION
001. memo - - ToMarcia Hale from Léon E. Panetta re: Aprll 29th Tr1ba1 Meetmg ' - 04/13/94 P5

. - ' : w1th the President (partial, p- 5) (1 page) o ‘- ‘ :

» 002. memo ‘To vida Benav1dez re: White House Meetmg with Tr1bal Leaders @ o 04/27/94 P5

"pages) (8 pages)

COLLECTION:
Clinton Presidential Records
Domestic Policy Council
.Carol Rasco (Meetmgs Trips, Events)
" OA/Box Number: * 7262 '

FOLDER TITLE:
Tribal Leaders Mtg. 4-29-94 [1]

Rhonda Wilson
wl77
RESTRICTION CODES '
Premdentnal Records Act - [44 U S C.2204(a)] o Freedom of Information Act - (5 U. S C. 552(b)]
‘P1 Natlonal Secunty Classmed Informatlon [(a)(l) of the PRA] . _ b(1) National security classnﬁed mformatlon [(b)(1) of the FOIA)
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)(3) of the PRA] ’ . an agency [(b)(2) of the FOIA] ' .
P4 Release would disclose trade secrets or confidenfial commercial or b(3) Release would violate a Federal statute [(b)(3) of the FOIA]
-financial information [(a)(4) of the PRA] ’ ) b(4) Release would disclose trade secrets or confidential or. financial
PS5 Release would disclose confidential advise between the Presndent : information [(b)(4) of the FOIA)
" and his advisors, or betwéen such advisors [a)(5)of the PRA] ~ - "'b(6) Release would constitute a clearly unwarranted i mvasnon of
. P6 Release would constitute a clearly unwarranted i mvasmn of . personal privacy {(b)(6) of the FOIA]
personal pnvacy [(a)(6) of the PRA] . . o . b(7) Release would disclose information compiled for law enforcement
i o purposes [(b)(7) of the FOIA]
-Co Closed in accordance wnth restnctlons contamed in donor s deed : b(8) Release would disclose mformatlon concerning the regulatlon of
of gift. L - financial institutions [(b)(8) of the FOIA]
PRM. Personal record misfile defined in accordance w1th 44 US.C. . b(9) Release would disclose geological or geophysical information

2201(3). concerning wells
RR. Document wxll be rev1eWed upon request. ) CLINTON LIBRAR 8)?666??




Indlan Gamlng

Gamlng operations provide s1gn1f1cant revenues to many
Tribes, -but have also caused much controversy on the issues -
of Tr1bal sovereignty and States r1ghts

There are over 300 gamlng operatlons on 103 Indlan Reservatlons
(one third of :all Reservations). In 1991, $15 billion was
wagered at -Indian gaming operations-. (80 percent annual. average
'growth since 1985 --.5 percent of total U.S. wagerings) . After
paying winnings, this provided Tribes with $1.5 billion in dgross
revenues. Wagerlngs and’ Tr1bal revenues are expected to continue.
‘1ncreas1ng rap1dly : : _

Many Tribal leaders regard th1s as a major opportunlty w1th wh1ch
to fund Tribal initiatives,. provide employment opportunities, ‘and
promote economic development. A limited number of studies show
that gaming has offered on-reservation economic and employment :
opportunltles for both Indians and non- Indians, while providing .
Tribes with income to carry out high priority programs and
supplementlng funds recelved from the BIA and other Federal
sources. : - o

"Federal Indian gamlng 'law stipulates that in States where any
typé of gambling is legal, Tribes may operate any type of.
gambling operations (not only those types allowed by the State)
subject to. approval by the State and the Indian Gaming
Commission. Allowing Tribes to run gaming operations in only

- some States creates a "haves" and "have nots" situation among

- Tribes. Those with gaming operations are said to be very much
divided, .based on what games. they operate and whether they are
run fully by the Trlbe or contracted to non- Tribal members

Indian Gamlng == Trlbal Concerns: Accordlng to BIA's gamlng

. office, a major ¢concern of Tribal leaders is that they'’'ve
'unsuccessfully tried (at least twice) to meet with the President
on.Indian gaming, while the President .has met with all Governors
various times, on many issues including gaming.  BIA’s Gaming

. Office voiced concern that gaming could "steal the show" at the
April 29 meetlng if Trlbes were allowed to set the agenda

Another s1gn1f1cant concern is dlscuss1on Wlthln the .

- Administration of a possible 4 percent Federal tax on gamlng

_ income, as a scurce of funding for welfare reform, whlle State
lotterles would be exempt. '

‘Addltlonally, Tr1bes’are very'much concerned that the Governors
are said to be trying to amend the Indian Gaming Regulatory Act

-such that ‘Tribes could run only those games allowed by the State
in which thelr Reservatlon 1s located .

-5-
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" MEMORANDUM
ib: : —v1da Banavzdaz
Re: vhite Emse mer.mg with Tribal maaez-a

- Date: . April 27, 1994

, Asyou:aqusM hmuesmmw@mabuutﬂaup:anhgtﬂhl

‘ 1eadersmeetingatﬂxeﬂhiterbuse - , :
1. mm.g_ﬂnmns

: © 'The Pzesident's meeting with the trides is prematura It seems
' driven primarily by a desirs ocn the part of certain White House staff nct
to bes 'shown up" by the Justice Department’s corduct of the “Listaning
Conference” with the trikes in Alluruerque naxt week. As a result, the
President is about to mest with the laaders of the tribes, Pt has

' of substance to say. We understand that the Interior Department earlier
this weeX was provided with copies of two “Executive Memcxranda" prepared
,bythawmtaﬂaustarﬂpznposedtobeissuedwthepresidentatthanmﬂrg
with the tribal leaders. We understand firther that the m=noranda--which
deal with the Fish and wildlife sewice's ‘hamdling of Indian recuests for
- eagle feathers for religious use and the ''govermment-to-goverrment
relationship" between the tribes and the United States--have little real
- cantent and serve primrily as mffi:mtims of p:li-:i.ﬁn put in place by
previnus aﬂministratims '

. Quite framuy, the :rihu leaders dasenred hul:tar Every
Preaident since EBisenhower has issued an Indian policy; as a result, trikal
leadere are uninpressed by swuch policies unless thsy have genuine centent.
‘Wnile we have not meen the draft Bxecutive Mamoranda, if their mten’c is
'  as lame as has keen deacxribed to us, thaymha:ﬂlywm:th izsuing. The .
. reality is that the President 1liksly will “get away with” issuing them--.
. in the sense that thexre will be no immediate adverse reaction at the White
House meeting--because the tribal leaders will not have had the oppartunity
to srudy and respond to tham. However, by next week's Listaning Conférence,
these Executive Memcranda will have been studied and analyzed; 1f their
. content is not sufficient, Secretary Babbitt ard Attornsy General Reno will-
'be left to take the heat. _ .

o " Tt would have hesn far better torthen-esmenttohave Qirected
‘tha cabinat members to canfuct meetings with the tribes, ux_enreporttocha
White - House tnaix: suggaatims fer a comprehensive, neanirgful cxirmm

(IJNTONIJBRARYPHOTOCOPY
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Indian policy. Then the wnite Hduse could develop such a po:l.i.q{ ana invite
.~ the tribes for a triumphant mesting at which the new policy would e
anrounced . Instead, the White House is proceeding "bass ackwarda®; it is
issuiny a policy before it Xnows anything of the subject matter. It iz not
surprising that the Executive Memoranda should b= toothless; no-aone in the
Wnite House has Irdian affairs experiance, and the fleld is much too camplex
fc: e to have mastered it in tha fifteen wonths the President has been
in offica. Mcreover, by cutting Bacretary Babbitt and Assistant Secre
for Indian Affalrs Ada Deer ocut of the process of devaloping thesa Executive
Memcranda, Whita House staff have wasted the abllities of the twe pecple
in the Administration who hava the most Xhowledge ard experience in Indian -
atfairs. If the Pre=ident pulls this meeting off without scne sericus
negative incidents, it will be due solely to the ensrmous force of his
. perscnality and the mesmerizing effect of Wnite House pageantry. . These
‘erfects will not last lnng, ard will most assuredly do us no good in 1996. . .

Nevertheless, tha shw must go an at this point. our strcn; advioe
is that the President treat this meeting as the beginning of ths procsss of .
dmlapinq a comprebensive Indian policy.  He should anncunce to the
' assembled tribhal leaders that he has directed the cabinet to canduct
. meetings with the trides. to receive tridal 'input an a  Clinton
- Administration Indian policy:. The process can start with the Listening
. Conference next week, Mt must ke followed by similar events with all
. relevant officials in the Administratian. <7he Listening Conferenca should
. be followed up with similar moetings with Sexyetary Shslala, secretary
" Brown, sea-ata:y Bentsen, Secretary Sisnercs, Secretary Pena, Secretary
Raich, Director Panetta, and Administrator Browner. Afcer those meetirgs,
the administration will have the infarmation it needa to iasue a maningﬁn
Indian policy statement that actually praumisss. change. :
ciramstances must trital leaders be given the impression this week tnat
this is the least time they will see the President, or that the President,
with the issuance of the baacutive Hmama, midere his work in lndian‘
: affairs to be done. S . }

. The upcoming meetings with the President on April en 29 and with
Attarnpey Genexal Reno ard Secretary Babbitt in Albugquerque on May S amd 6
will go far in eliminating the existing perception that the Administration
is disinmterested in Irdian policy. However, do not think that a meevirny
with ¢the President solidifies Indian support far the Administratien.
Irdians have had meetings at the White Mouse before. Tn 1976, President
Ferd invited all tribal leaders to the White House, grossly adding at the
bottom of the printed imritztion, "Traditional Costumes and Dress Welcaome. "
Needless fay ~ resulting "photo op" event wae entirely
' unsat;sfacbory In 1990, at the 1n~g1rq of Senatcrs Inwye and Mccain,

1 _: Bythevay,oanitpossl.blyhathntthetrihalleadersmhavnq'

aplece to_detray_ the coats of the event. If this is s0, we camnot begin to
descrilze how inappropriate that is, Does  the lﬂhit‘a ‘House charge .

R CLINTON LIBRARY PHOTOCOPY
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. Pmsident Dush mwst for half an hour with a caleqation or triral leadars,y .
resulting in the issuance of a mushy “re-compitment” to President Raagan's
Indian policy statement: auuing for a "govVEITmENt-to~goverrment
‘relationship® with the tribes. In 1991, President Bush hosted the White
House Conference on Indian Educatien.  Unfortunately, the President's
invitees were largely drawn from his list of Indian contributors to his
campaign (a short list if ever there was nne), and - tha ccmferenca vag

z-egar:ded as yet anp:har maaninglms event.

At t.hi.a point, trival 1eaaers are excited and hopeful ut wary,
ahout the upcaming meetings. The honar of meeting with the President is.
offset by the fact that ths Administration has dome nothing specific in-
Indian policy You must not expect a love fest. Tribal leaders are seriocus
politicians with very epecific needs and expectatiens. Most of all, they
vant respect not for their perscnal offices but for the issues that concexrn -
them. They know that ne new Administration can master the intricacies of
Iriian policy in a year. —If the White Fouse admitz that and establiches a

. procmss for tlie develomment of an Administratien Indian policy, you will

have demonstrated that respect. The makings of a souxd process are already

'in the works. The meeting with the President must not be a culmination, kut

rather the beginhing of the Adninistration's process of developing an

Indian policy. At this point, though, a general statement on "trust

:upmaibilitiaa" and the govenmnt-'to-qavanmt relationship" will not:
euccept as a sta:ting point * ,

a. mﬁaminﬁnwmmﬂget

S mmmﬂianco\mtryismtahwctoahandmcunun thmis»
hroad disappointment with the Administraticn’s performance to date in tha
-~ area of Indian policy. In fact, the Administration’'s Indian policy to data
. ‘can be said to be the appointment of Assistant Secxetary of the Intevior Ada
" Desxr and Indian Health Service Directer Miguel Trujille and thes cutting of
their budgets. The Praaide.nt can expect that tribal leaders will criticize -
~ him far tha budget cuts. ~ The President should wnierstand that, vhile
Irdians understand the budget deficit mituation, they do not believe the
budget ashould ke balancad disproporticnately at the trides' expanss. A
laok at the specifics of the cuts shows a rat:her philcscghically x:amcmpt’ .
'lamraadx to the kudget auts. .

= Inth!BIAhdget,thewbswmeinmreeprimarytom (1)
zerolny ocut economic development gramts amd direct loans to tribal and
Irdian-—euned enterprises; (2) transferring BIA persorndl cperations to the

 Interior Department; and (3) zeroing out the Navajeo-Hopi Rehabilitaticn
Furd. meeoonquicdevelopnantgtantaniloanpmgransmoneofthevuy

- few true success staries in the BIA'E programs. The dscision to eliminate
them ie absolutely inexplicable as saund policy; these programs, as well
as the guaranteed loan progran administered by BIA, should be expanded, not
cut, due to _ths extrems ahortaga of invasmem: capita_l en the resavaum

repteaentatim of other gcvexmmunts ta: the privilege oﬁ a ¥White House
mat:l.ng? v _ o
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: The +transfer ormaanparaameldemrt:mto Inte.riuris
‘regarded ag an- accounting russ that literally takes money out of the tribes!
pockets. Intericr has been feeding on the Bureau of Indian Affaire for the -
last twelve years; the mmber of persanne) tranarerred from the Burean to
the Department is offensive not only for its quantity, but bacause: (1) the -
Department is not required to grant Indian preference in employment, only -
the BIA is, mﬂthatrgmfasarerquﬂadasameansctuminingmm
preference; and (2) under the trima) salf-determipation and tribal self-.
governance conu-acting arxl .coupacting programs, the Tribes® share ¢f he
BIA's annual budget 1saetermmedinpaztbythedverallmmberofmmﬂ
_dollars allecatsd to varicus BIA programs; when BIA cute persommel, those
’eavingsaretogot‘nthetrim, nottothenapum’ﬂ:ofthaIntericr. o

|  Finally, whatever the marits of the cut in the Navajo-Hopl
'Rehabilitation Fund, note that it doss great political harm to ‘the.

. President's  most influential ‘supporter in Imndian Country, Navajo Nation:
President Petarson zah, Quite frankly, it leaves most tribal leaders
thinking that beirq a fnznd of me Clinten Administration does:n't amount

'tomn::h

. ' kbadaathembudqetmtsam,themtothemhﬁgatmﬂ
far worse. A sinple statistic proves the point: fully one~half of the cuts
in ¥TEs for the Department of Health and Human Services cama fram the INS.
It ies siyply an outrage that, oyt ‘of all the agencies in that massive

- Department, the Imdian Health Service should kear the lion‘s sbare of the
cuts. When OMB Director Panstta met with the trites recantly, he let on

' thathehadhemnieledbysmrrastoﬂzeacmal effect of the IHS cuts.

While it is welccme news that the GMB Director didn't cold-heartexily attack
the Indian budget, ths tribes areuaitirqfaract;cnftmmardlﬁsto
restore the IHS hudget to the levels of previuus ysars.

' ' ag;in, the tribes are aware or the rederal ‘deficit and the ham,
d-;oices that must be made. However, they have had this bitter experience
before and have a right not to opect it from the Clinton Administration.
In 1981, wvhen Reagan assaulted the federal budget, the Indian bodger took
a twenty-five percent cut; Reagan devastated tribal mudgets and heither
the tribkes, the BIA, nor the IHS have fully recovered. The news of the
Clinton-proposed cuts was received in Irdian Country with sense of outrage
arel forededing. Moreover, thay will not be sustained. The tribes are very
capakle lobbyists, and the reality is that most if not all of the cut funds

-~ will be restired. This scenario was played ocut year after year during the
Reagan-Buch cra, and it is being played ocut again this ysar. The result, -
ultimately, will be that the tribes will lose pnlitzcal respect for the
%iulimemﬂmtonewitasmm

b, Amim:unnts
~ The Adndnishratsm ‘was very late to f£ill qu ‘posts such a8
Commissicner of the Rdministration for Native Americans and Chairman of -

the National Indian Gaming Comwission. In fairmess, the problams with the
ANA and NIGC appamtmahts uere not entirely of the White House's making, and
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a new candidati has been namad 2@& the NIGC. pos:: Nmeiésn, the cammon
. perception in Indian country istlmtmom‘cenmsam baanslawtofill.
, -key Indian policy poats. .

, Similarly, Indian paople had belisvad that Irdians would be named
to many positions in government not traditionally filled by Indians. vhile
we have gotten the usual array of “Schedule C® and "Bpecial Assistant"
positions, the Administration's record in appointing Indians is no - better
~than that of Reagan and Bush. The absence of amy Indians in the White'
House, GMB, the Office of the Sea‘etary of the Interiocr, the Office of the
Searetary of Housing and Urban Davelopment, and the appointed positions in
the Departwmant of Justice is a profourd disappointment. We should .
eorphasize that tribal lesders do not regard these appointments as "perks" '
deriving from their support of the.president in the 1992 slecticn. To the
‘contrary, they are regarded as evidence of commitmént to° sericus Indian
policy develomment and, indesd, as necassities if the Administration is to
have any genuine sensitivity to the needs and cancerns of Indian Country.
: ‘Ihewhiteﬂmhaasamexplainingtodoastomy Mimshavemc:nred
" ‘awbattm' inpersomelappointmantﬂ. - _ _ ‘ o :

- Natiml!’b]icy nﬂ.tiat:ives

.mdians regaxd the adzievements of the Administratim as
iwressive on a national basis, 7The econemic recovery is an important
- achievement, as are family leave, full funding for Head Start, tha National
Sexvice initjative, etc. You must kesp In mind, however, that in 1983,
there was a "Reagan recovery;" it never reached the reservations, and
- Indian country was demonstrably worse off due to federal lbudget cuts in
‘secial welfare programs. Clinton policy initiatives such as health care,
"Reinventing Government,” welfare reform, and envirormental equity all -
have the potential to 4o great harm to tribal interests If they are not
carried cut with an understanding of the $nstitutions that serve tribal
communities. = While tribal leaders are pleased that Indian concerns seam
"~ to be the subject of study in each of these araeas, they are very cohcexrned
that the White House's enthusiasm for these initiatives will lead t& bad
results cn the growd in Indian Country. Tribal leaderd got a scary look
at this potential in the form of the proposed cuts in the Indian Health =
. Service budget. Relying on factors that supposedly will avise from health .
" cave reform, HHS proposed a $300,000,000 cut in the IHS budget! The White
- House mst show its wxdarstanding of this phenomenon when taking credit for
 the current econemic recovery and tosting its other initiatives. again,
tribal leaders are experienced politicians, and they will want to knew what
the President has dnne Lor Indian country specifimny,' not just the

'cuuntzy at lazgn. o
a 'rrm Ballodna

' The White House has dmlupad an unfortunate habit of tloat:l.rq ‘

. ill-considered trial balloons on matters affecting Indians.  Last year, the .
Pivat Lady said in a visit to Montana that Indian Health Sarvice clinics en
the reservations might be opansd to non-Indians as part of the national plan
tor prov.i.dmg rural health care services. That idea was naver aat:ai upan,
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. Mt 1% gent a bit of chlll tnmugn Indian Country, where those alin:l.@ are
rTegarded as tha Mrillment of treaty and trust cbligations to the trikes,
. not to the oftan-hcatile nm-rnﬂimm who surround them. Worse yet, witn!.n
' the 1last month, the welfare reform task force. leaked word ‘that it was

'oansiderzrq reeammﬁing a four-percem: tax on qming protits, mim '

gx Thzvayideathatthepmrestmmmitiesintnecaunt:y, Hhidzure
required by law to spend thair gaming profits on governmental servicas, .
should be taxed to pay for welfare referts that will benefit primarily non-.

- Imdian irmerecity residents showa a abyemal lack of underaranding and

- $nmensitivity to Irdian concerns. The President can expac: trihal 1eadars
to be profonmdly offemled by this 1dea . _ v -

' Nome of this would matter Tmich it Indian tribes repraaentsd only :
: anothe:. demanding interest grwp However, the tribes and thelr Jeaders -
‘are impertant to the Pzaaidant's and the Party's pxaspects in 1996. The-
Indiancomunztytxmnadwtih:awtﬂnmh&zstnsuppatttheclim-eore
ticket in 19%2. The Clinton ca:@aign itself 4deserves much of Tha credit;
never before had a. presidential am'pugn wade a4 delilerate effart to
organize Indian voters in its suppart. - However, the Mulkx of the work was
.dene by Native American volunteers in the tribal commmities. Moreover,
- most of these volunteers were elected tribal leade.rs ‘vho used the:Lr
' Lnfluenee over their cam.mities to get them to vote. _

‘ ~ The most viss.ble mganization was Hative Amaricans for Cli.nbun—
Gare. memgmiutimmdehySmtu(thmmesmn) _
N:l.ghthcmse carprell and Idaho Atrorney General Larry EchoHawk. Navaja
Nation President Peterson Zah chaire:l the Campaign Coammittea, and  Charckes
Nation Principal chief wilma Mankiller chaired the Folicy cmnit:tae The.

. Canwaign ‘Commrlttoe wag rsapmsibla for voter registration and GoTv efforts
in trival commmnities, amd the P'ulicy cermittes constilted with the campaign’
;:bind:lm policy statements and prspare brieﬂng materials for the vnanpayﬂgn

tes. ‘ co

Native mi:ans far Clintm-Gore had active arganizers in .
_califarnia, Oregen, Washington, Arigona, New Mexico, mlmdo, Wyoming,
Montana, North Dakota, Scuth Dakota, Nebraska, Fans3ss, Oklahalra, and
Minnescta. These voluntsars crganized voter registratim drives on the
reservations and in wrban Indian communitiss and, whan registratien
‘deadlines ptssed, they turned cut the vote for Clinton-Gera. Tha results
were most dramatic in Montana and New Mexico. In Montana, thcox'qanl.zeﬂv '
registe:ed ten thousard new Indian voters on the stata's seven Indian
‘reservations. Of ths oight rural Montana counties carried by the -
Democratic ticket, seven of them were . the counties  in which the
- resarvatians were located. j Turnouts of registerad voters - on the
reservotions were over 85%. The Indian wota was widely credited in the
Montana media with having delivered ths state to the Clinton-Gore ticket
and with beiny the margin ofl victery for Congressman Pat Willim aver
nepublicanmmlenee ,

i s | CLINTON LIBR;ARY PHOTOCOPY
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. In New Hexioa, the voluntears registerad Appmxinately 8, Ooo nsa
VOTers, nisi.rq Indian rvegistration from 24,000 to 32,000. In the

. mlecticn, 79 of thc sgtate's 81 majority Trdlan precincts favored the.
~Clinton-Gore tickat. Of the stata's 30,000 Indian votes, 26,000 were for .
Clinton. The margin of 22,000 votes wag almogt ena-half of cunton's 45,000

- vote margin in the New Huico lardslida. ‘

: The voluncaers were active Durdraisers as well. In Waahhagtnn,
the coordinators estimate that trika)l communities contrikuted over
. $100,000 to Democratic cam:.dates similarly, in New Mexica, the tribes -
and their ‘supporters donated over $100,000 to the campaigns of Prasidemt
Clinton, Senator Campbell, Congressman Bill Richardson, and the Democratic
Party of New Mexico. The Indian commnity played important reles in several
cangressional campaigns as well. -  In addition to ‘Senator Canphell,
cangressman Willlems, amnd Can;z'essman Richardson, Oorgresswomen Elizabeth
Furge and Karen English made spacific efforts ‘to attract money and votes
tmtnenﬂianmnity. o . : PR

o : our diaappomtmnts from t.he 1992 cangaign were in .South Dalwta
,m’m:izona. ‘Due in no snmall part to the histerical neglect of the Indian
vate by the demccratic mmtlmasutes,wawammnbletogenm‘l’a'*
major new blocs of I voters. This was particularly disappeinting in
light on the narrow margins by which Clinten lost in those states. We are
redoubling our efforts in those states and believe that proparly-cryanized
Indian voters in those states can put them in the Democratic column :I.n 1996. "

. ‘ mepotantial afmmmmmmybmeamcdmd In Netd
Mawico, for example, we believe there are still 30,000 Indians who are mot
 regigtered. Since Irdian votete favored Clinton wit.n approximately 85% of

' thelr votas in New Mexico, the potential "head start® for Climton in New

Mexics is as much as 50,000 votes; if we register as many as half of thase

‘ vctu-smﬂtumthemwt, mhﬂianmunitycouldprwidenmqinof
35,000 votes in the 1996 elaction. ‘ )

smilany, in Arizona, oklahoma, South Dakota, and Mantarn, :aws]
decided by ﬂvepemsmagepnintsurlesscmhsmbyttmmﬂanwte; in
- states with margins of three percent or less, the Indian vote can be
~ @ecisive in Washingtonm, Revada Minnesota, North Dakota, aml
~ Indeed, througnout the west, with the exceptlon of rega-state anifoz'nia,'-
" e fndian vote can and often has provided the margin in statewide races.
‘While the Clinton campaign successfully broke the Republican hold on the
vest, thebestmanaotholduqarﬂexpmﬂingonthmenmsses i.sea
enatqize the Indian vota in thase states., - -

N weare quite wmappy.tomteﬂntnoarrarqmts mwbammde :
to treat specially those tribal leaders who workad hard for Native
amaricans for Clinton=Gore in 1992. Imstead, the tribal leadars who were

- NACG wolunteers are going _1:9 be treated. que' the rest ol the.hm:d.

2 ’ammhuﬁxbyninapamntagapom atternabmn:rnthad
.carried New}:exico sim:-_ 1564. ; , '
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Moreover, ¥hite House statf has shwn inapvapriate ad urﬂue defseence ta _
A AL & - CAN8 & Kilsye AT . A DRl i
t ) . Now, no~ane would suggest’ t!nt.anytz‘ihal
leaderhetraataddimpnctfnnthamhearahehmpemdmmpmnme
other party; but bursly all wuld agree that the White House should make
. gfforts to make its political friends in Indian Country feel special. The
Wnite Houss camnot afford the perespticn that is growing in Indian country -
that the early and strong supparters of the President enjoy no better
' relationship with the white House than do the President's political
" enemies, That is precisely the maseaga being oonVeyed by the White Hmz'e

3. meo E}i!""

‘ Having recited Inruan a:um;qr's disappoj.nbaam;s, ve eull nate
tha:l: suppart for the President is strong, and the Administration has done
many things right. The appointment of an Interior Secretary who has an

- wnderstanding of his trustea tesponsibintiea to Indian Country is a
welcome relief. Administration appoi.nteea have been far more open ad
visible at - Indian events than in any recent Administration. The -

" Administration is not oppusing legislative initiatives proposed by ths
trikes, for the most part. Assistant Secretary Deer is well-liked in Indian
Country. The White House has become a friemily place for tribal leadeys.
Major policy - initiatives do 'consider Dmilan concerns.  Significanely,
Native Amaricans for Clinton-Gare cmmtinues to yrow, and we have fourd no
difficulty in recruiting new coordinators throughout the coumtzry. In
short, despite the disappointmémts, enthusiasm 18 etill high, simply

. bacauseths?residmtmtogivaadam There is kroad confidence that,
if we can gat. the President and his Administration to focue en Indian policy
ooncarns an informed way, this President will do yight by the txibes.
Thus, the need to estahnah a pmass tor the Aauinistratim to became
informad is paramount, _ , ‘ . A

j
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EXECUTIVE OFFICE OF THE PRESIDENT
'29-Mar-1994 10:27pm

"TO: " Kathryn J. Way

. TO: | Michael T. Schmidt
- TO: ~ Rosalyn A. M111er L
FROM: , Carol H. Rasco i

Economlc and Domestlc Pollcy'-

 SUBJECT: =~ Indians

There have been all- kinds of hallway meetings, phone calls, faxes,
.etc. -on the ‘issue of the Indian meeting with the Pres. during the
past two days as you are all aware. The last thing I did .
yesterday was two fold...(a) Janet Reno called me .to ask what they -
can do to help and aftéer telling her how they did NOT help with
that atrocious news release they put out I told her we were trying
to strategize as to how to clean up the mess and someone- would get
back with her as I would be gone three days and. (b) I reported all
“this to Marcia Hale...she and I agreed that Rosalyn would today
call the Nat. Congress on American Indians to reply to the letter
-sent to me say1ng I could meet next week per the1r request and
Marcia will join me in that meetlng : ] : '

smalL,groupMabow ia«mlnute regardln 1e -
TR E??k mi»-ﬁﬁ e i 3 4 bt W 2 e TV As L o
an .then ring ent coordlnator hd commu

e
‘from White House to brief them in those areas. + Marc¢ia and I
agreed there needs to be a meeting of White House personnel
_involved in this thing ‘(shall we rent a stadium) on Monday if it
can wait until then'as I am swamped upon my return Friday and
don’t plan to be in the offlce over the weekend.

.Given the events of today I wonder if there won’t be pressure to
have the meetlng planned for' Monday earlier. - If that is the case
please do it without me but make sure Kathi or Mike attends-*with
Donsia and me both out. 1If Marcia feels it can wait until Fridday
- I have small window of time durlng the lunch hour when a group can
meet in my office, Roz. . I ‘need for one of you to get with Marcia
and determine if this meeting of White House folks needs to be
now, Friday or Monday, set it up including whomever you all feel
needs to be present. :
Flnally, I need for Kathi or: Mike tovcall Nancy McFadden, tell her
the AG and I talked on this topic yesterday, that we are still '
working on the issue in White House, no action to report as to
‘action needed from Justice at this tlme...unless you all have a

meeting and have somethj anet. ' Tell her I’'11 cail |
her Friday or Monday. @‘ at Roz )
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: ACORN Briefing Notes _ '
(with ACORN's suggested ‘Agenda Next Document)
‘ July 25, 1994 .
Roosevelt Room
'4:0p-4:30 p.m.

: Recommended Response -- Not to commit to. introducing
legislation in January, but express the Administration’s _
willingness to review any proposal ACORN may have on this matter

‘beyond what they are presenting at the meeting. If pressed, he
- should indicate a belief that it is not appropriate to move

forward on the issue of extending CRA to non-banks until the
present reform effort of CRA has been completed by the four -

‘banking regulators (which, confidentially, may not ‘occur until

late fall). . ;

The NEC, DPC, and the TreaSury»haVe done some very’

- preliminary work on the issue of extending CRA to non-
bank financial intermediaries. The main arguments for
extending CRA-inClude"‘ . - ’

a. Banks and thrifts are ‘no longer the 1ead1ng sources of ,
credit in this country -- banks and thrifts had only a 27%
share of all c redit exten51ons, : o

~b. In order to level the playing field non-bank financial
intermediaries should be subject to the same CRA
requirements as banks and ‘thrifts:

c. The v1ability of CRA requires an exten51on of its scope.-7
Despite these arguments, there are several issues concerning
extending CRA : :

a. What is the public policy rationale for extending CRA? .
The non-banks will. argue that traditional banks and thrifts
would be subject to CRA'because those institutions provide a
.. full - range of traditional banking services that the public
_requires, receive an 1mplicit Federal Government guarantee
in the form of deposit insurance coverage, and serve o
specific, identifiable communities, mortgage banks,
- securities firms -- argue that they do not receive Federal
"deposit insurance coverage, and do not have 1dentif1able

COPY




communities which they serve, and therefore should not be -
- subject to CRA. However, the rationale for establishing CRA
‘included: the recognition that access to credit and basic
banking services for all Americans is an important public
policy goal in and of itself. This rationale would seem to
apply to the non-banks as well as to traditional banks and
thrifts. :

b, Leglslation may not be the approprlate vehicle for
_extendlng CRA. - Other. approaches, such as the Treasury
announcing that it would accept lending disclosure n
information from the non-banks on a voluntary ba51s, might
-be more effect1e over the long-term )

c. Congress is very divided on extending CRA. -'The House
- Banking Committee migth be able to vote out legislation
~ extending CRA, but the bill would also be referred to Energy.
- ‘and Commerce, where it would not likely be adopted. .In
‘addition, the Senate Banking Committee would also have
difficulty pa551ng CRA extension legislation. ‘

d..Administration support for extending CRA would be '
perceived as over-regulationand anti-business (except by the
banks and thrifts) at a time when our relations w1th the
bu51ness community are’ mlxed. :

e. Who would regulate the non-banks? There is no. one
regulator of these institutions and in general regulation of
then is relatively loose compared to that of the banks and
thrifts. , o

II. Stren 'e o ose C equlatio

‘Because this is nn ongoing rulemaking, the White nouse is
not supposed to comment. ACORN shold submit any comments to
Sally Katzen at OIRA.

_ WethaVe-met with ACORN on this issue on many occasions and
have relayed their concerns to the four banking regulators
through Gene Ludwig, the Admlnlstrations' lead on this issue.
Reform of CRA is in its final stages, the comments received from
communlty groups, the banking industry, and others.

Getting the final regulations adopted by the Federal Reserve.
will be very difficult. ‘Assuming we can rely on Blinder’s and
Yellen’s support, we still need two other votes for a majority..
The most likely supporters are Governors Lindsey and Chairman
Greenspan. - ACORN has in the, past suggested that we bypass the
-Fed, and institute tough CRA regulations through the OCC, 0TS,
and FDIC. We View that proposal as a non-starter. In light of

- COPY
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vthe Fed's 1mportance in the‘banking 1ndustry, it would reflect
badly on- the Administration. In addition, 1t would create a

':-lloophole 1n the law.r

3.0ne issue of particular concern to ACORN is the proposal to allow
- that a bank with less than a satisfactory record on lending can

- get:a "passing" CRA grade by virtue of its’ investment or service. .
~jac1t1vities. We have talked with.the ocC about this proVision,_~~

. and we believe it would be somewhat altered in the final rule to.

1nsure that the ”lending test" is giving a greater weight.

. ACORN wants to delete the reduced process requirements for banks

~ that ‘reeive consistently” high ratings and the streamlined

: examinations for ‘small banks, and thrifts under $250 million in

- assets. -However,  these provisions are. integral .to' the '
‘President’s dual objective of strengthening CRA by making it more

. performanced-based while at the same time minlmizing the S
‘compliance burden of financial institutions. E

T DPC staff has advised White House Legislative Affairs that_ -
",the Adminis ration has. beenasked by Energy and Commerce S

‘;‘Committee, with Energy & Commerce the victor. Feingold bill
(8., -1917) 18 closer to'ithe House Banking Committee bill
. (Rep, Kennedy’s. bill)’ which was not. adopted.; ‘From a policy_
'lperspective, Paul Weinstein doesn’t think: we would oppose"..
_ the Feingold bill' if we: had to make a ‘judgément -= in fact,
. Wwe -are on record as. supporting (as ACORN - requests) the ;
reporting data on a census tract rather- than a zip code
- basis. From a: political perspective, we are withholding.
- ‘comment. My understanding is -that. neither the House nor. the .
8enate bill will be signed into law this year.-- S

iVaA sup ort Sec eta C sneros I itiatives

Ca. C 'si ' it ' nity Prodgra :--~This program"= e
.. was supposed to. be funded as a set-aside in the ‘public ' '
‘housing modernization budget, which has been fully funded..
The House appropriators set aside $85 million out of $3.6
~ billion in budget authority for jpublic housing modernization
for the Tenant Opportunity Program - (TOP) , same: as the . .
‘Administration’s request. ' .Senate appropriators also provide . .
$3.6 billion, but the committee report . says ‘that "no funds
are recommended. for the TOP." TOP is an expansion of the
. previous Administration’s resident management and other = -
. self-sufficiency efforts. This is an initiative 1mportant ‘

C.PY
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~,exper1ence.
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. to Secretary Cisneros and we w1ll work for 1ts 1nclus1on 1n
'_the House- Senate Conference.‘ ‘ .

. ommunity yiability - The Administration proposed S
‘funding this program at approximately $150 million. "It .is

' an important initiative that would provide grants for urban .f S

. design and metropolitan strategic planning. . The Senate-i
'~ Appropriators have only provided $20 ‘million: for:. this

initiative. HUD’s position is' to request -additional funding ;f"

mf1so that ‘they would have the discretion to fund both the’
-v.grass roots and national intermediary organizations.

ﬂgD Fair Hous1ng Initiatives - Con51der1ng the

_,,President’s busy schedule this summer and early fall, it

- does not make sense for him to appear. at one of the public _
g-hearings. "These hearings will be: politically charged, with
7‘the insurance companies employing a full court press. ‘

':A summary of the charter school proposals submitted to
dCongress is attached (Attachment #3) o

' The ACORN' schools would be eligible to apply for federal
assistance, and the Secretary of Education. would be = . B
authorized to fund them if they (1) take as- their benchmark
the challenging state performance standards’ being developed~ .
under Goals 2000 and the Elementary and’ Secondary Education

.. Act - and. (2) make a strong case that the proposed curriculum
‘f‘and pedagogy of the new school will meet those standards.

ESEA is not yet ‘a done deal.v According to a report received ;
" by DPC staff, it should reach the Senate floor next Friday.
. While the bill faces a number of amendments, there is as yet
_ no information: that the charter school provisions will come ‘
‘under attach. : R . - : .

o Community groups were disappointed last year when the o
Administration’s $150 million Police Hiring Supplement program

- did not include funds for. community-based crime prevention

. ‘programs  -= only for salaries and expenses associated with hiring
-and rehiring police officers. ACORN’s concerns about the: current

crime bill‘’s program regulations are no doubt based on this




“For the record when the President first proposed that :
Congress include $200 million for community policing in the' mini-;
" stimulus package, the Attorney General transmitted to Congress a -
proposal that called for $150 million for police hiring and $50

" .millien for programs’ to support community policing in other ways‘“

. ==-such as through community-based crime prevention.: .
‘Congressional appropriators,i ‘however, : rejected the inclusion of -
non-hiring’ community policing monies, and ACORN and other -
‘community advocates- do not ‘want the same to happen w1th $9
billion community poliCing program pending in the crime bill.

The 100, 000 cops program is much broader than 1ast year s

- Police Hiring Supplement.ﬁ For instance,: the bill states that its -

- -aside

number one purpose is to "substantially increase the number of N
law’ enforcement officers interacting directly with members of the’
community," and it further: states that a fundamental purpose. of
"the program is to "encourage.the ‘development .and implementation
. of innovative programs to:permit members. of the community to

-assist State and local law enforcement agencies in'the prevention N

2. of crime in the: community." Based on this: language, we can give ,
'ACORN some: strong assurances. about: the role we intend community o

" groups. to play. in. implementing the community policing initiative. v

L Here are the: p0ints you can emphasize in the meeting. =

1. A commitment to fund community-based anti-crime -
'programe. ‘Whether ‘or not the crime bill’s regulations "set
;funds specifically ‘for. comr ‘ity-based -anti-crime. . .
a.,progr ms, ‘we -fully intend to: fund ich” initiatives through the ,

- 15% (or rougleﬁsl 2 billion) of the- policing program ‘that can be
. -used for 10 broadly defined non-hiring purposes. _-The: crime - .

bill‘s. regul“tions will make® ‘abundantly. c¢lear: that: ‘grants will be
.~ awarded for- community groups’ to.work in’ concert. with their local
}-police departments to reduce and prevent crime._ L .

) v -

2, A commitment to use. the President's policing program to

ff.strengthen ties between 1oca1 police and neighborhood residents.
" Even for those community groups that do not receive -- or even

_“apply for -- . grants, the President’s policing plan has the;
‘potential to make local police departments more responsive to thef

- needs of residents 'in hard-hit, high-crime neighborhoods..’ To

-apply for a community poliCing grant, police departments have to -
- submit a community policing plan "that reflects consultation with
‘community groups." Thus, as:the’ nation s police departments
begin to draft community. policing strategies, community. groups
-will-have an opportunity to raise their concerns with local"
.police. 'We must challenge community groups to use this - ,
"opportunity to forge new partnerships with their police. “(Some
community advocates have argued that the language in the crime
~ bill is not sufficiently strong to ensure responsiveness to the
-~ ~community, but we can always;try. and strengthen the community ‘
; consultation requirement by regulation ) L . _
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nf,=for cri_e'fighting programs,
;v"trickle ‘down" crime: policies ‘of the” past and guarantees that L
. crime" fighting monies will go to where- ‘they are needed most -= at’

3. A, commitment to- work with community advocates in .

implementing the entire crime bill; - ‘One of the things- that’makes
the current crime bill different from: previous anti-crlme efforts:

L is that it has. much nmore. of a. community focus. Whereas previous:
bills have: focused on- increasing federal resources (FBI and.DEA

' agents, federal prison construction,_etc ) and’ federallzing state -
© and. local- crimes, the overwhelming majority of. the resources. 1nv,~

- this:.6=year, '$30 billionﬁ“ ime_billfg'fdirectly to: communities

‘This b ‘puts an end to the:

the: community level. . For, example, the $1.1. billion ounce of .
“prevention Couricil will not only ‘fund- community-based crime.

"prevention programs, it can be used'to. coordinate the many crime_7 |

‘prevention programs authorized in the crime Bill, to provide
communities with technical assistance and to waive: certain ,

.~ program’ ‘regulations. in an effort to make the crime bill’s

'~ programs more- community friendly. With .so.many. of the crime- C
bill’s programs’ ‘potentially- impacting communities, it is crucial
that we work with community groups on all aspects. of the crime L

., bill and before regulations are promulgated., ;

we are focused on

: ‘;Improving the standard of 1iving of Americans is something
~jth1s Administration strives to do." . , R :

:ich Will help lncr ‘ase the'__.“- o
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"EXECUTIVE OFFICE OF THE PRESIDENT,
'08-Aug=1994 12:03pn

. TO . LeeAnn Inadomi-;
7o

: .Todd Stern t
FROM: . carol H. Rasco ] \
. Economlc and Domestlc Pollcy
cc: Rosalyn A. M;ller'-

SUBJECT: ;.Letter'to,Grahan and -Gibbons

I have just recelved the draft letter you. ‘wanted me to review to
Bob Graham. While the- letter is fine it perhaps needs a slightly
different twist.: The review of the proposal is completed and for
.the past three or more weeks it has strlctly been a matter of
getting Florida to understand there is a KEY element that is
illegal and must be adjusted. Chiles has met with the President
on it, numerous people have met from Florida with HHS, HCFA and
Justloe officials; so far Florida is NOT willing to budget on the
changes suggested to make- the proposal pass the legal tests.
There are political reasons Florida is not willing to make these
‘changes but the bottom 1liné is that they must. If the letter is
to go today I would suggest cons1deratlon of the flrst sentence
second paragraph readlng :

The Dept of Health and Human Services, the Health Care Financing
Administration as well -as the Justice Department are currently in
discussions with Florida regarding the final issues to be ' ‘
resolved.. All are comitted to a timely (or expeditious)
resolution co S _ : -

Tomorrow Leon and I are tOymeet with Governor Chlles and Lt. Gov.
McKay. I would apprec1ate having a finalized copy faxed to me
- before 11:45 a.m. tomrorow 1f a response is. sent by then.

Agaln,'I am flne w1th the letter as drafted 1f you want to go with
'somethlng that standard. however, the review is finished.

" Let em know if further questions.

Thanks. - s

COPY
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EXECUTIVE . OFFICE OF -THE

ASIDENT
21-Jul-1994 02:24pm
- TO: ”(See Below)'
FROM: . 'ACarol H. Rasco l.?

',Economlc and Domestlc Pollcy

SUBJECT:

(Missy:  Please print out for Sylv1a to give Leon) it £ .
- (Rosalyn: Please print out' for Nancy Hernreich and h?ve de,;vered
immediately in case Chiles should start trying to reacihthg .
President at which point I should be called prior to any return of
the call in order to br1ef the Pre51dent and/or Joel should be
called for the briefing.)

(John and Keith: I have shared th1s information w1th Marc1a
verbally.) ' T

’Message for Leon, Harold, ‘and.othersﬁlisted:

Joel K. has 1nformed me that after worklng with Justlce attorneys
it is clear the only legal way to include the insurance salesmen’s
“role in the Florida waiver is the establishment of a fixed
commission which is differnt from the method" Florida wished to
use. Attorney General Reno is . calling the Governor’s office this
afternoon to tell them this is' the way it can be done. I .am
sharing” this 1nformat10n w1th each of you 1n case you get calls
- from Florlda. ; : . .
I have with Joel’s ble551ng‘a1erted Governor Chlles' DC staff who
are aware this has all been; reviewed by Whlte House General
COunsel. . .. -J

If Florida accepts this method it is my understandlng from both
HCFA and Florida off1c1als that the final 1ssues can be resolved
very quickly. _ _ j A ‘

!
i
=

CHRasco
i

; .

) _

i

D1str1butlon'

TO: Katherine L. Daer O PY



‘commissions for health plans.

o R
EXECUTTIVE _O_FFI:;CE OF THE PRESIDENT

04-Aug-1994 08:52am

‘T0: ' Carol H. Rasco -
FROM: . Kathryn J. Way
' sDomestlc Policy’ Counc1l
' o

SUBJECT: _ RE: Florida‘waiV&Ver .
. >|

The 1nformatlon 1ncluded -on the wa1ver memo sent over last evenlng has the

"latest information. 1In case you have not seen that:::

There are two outstanding issues: Bbdget neutrality and insurance agent

Budget Neutrallty will be the last negotlated issue. It is close to resolutlon
but will not be flnallzed until ALL: remalnlng issues are settled. '

Commission- for 1nsurance agents Th1s 1s the ongoing legal problem
Justice(Walter Dellnger) met with HHS coun01l(Harr1ett°°°) and Florida OfflClalS
to discuss ways this issue could be isolved. .As proposed, Justice has prov1ded
an opinion that the commissions could be viewed as bribes under certain
statutes. Justice asked Florida to come back with a proposal that established a
"range" for comm1ss1ons(th1s is similar to the discussions Bruce’ Lindsay had
with Buddy in Florida). Chiles is reluctant to do that and is in the process of
providing another alternative. Prevailing wisdom belleves the President of the
state senate(himself an insurance agent) may have been given some assurances
that prevent Chiles from going to a range. Florida officials(Doug Cook) believe
HHS will find Chiles latest proposal unacceptable. Because the box Chiles is-'in

-seems to be getting smaller there is some concern that he will agaln go dlrectly

to the President to get hlS problem solved

Let me know if you need more info



'THE WHITE HOUSE =

i .
WASHINGTON

'MEMORANDUM FOR LEON PANETTA

[ FROM. Carol H. RascoO M}

tSUBJﬂ call to Governor Chlles' :

" DATE: “August.16,_1994

i
¥
'
i

++++++++++++++++++++++++++++++++++++++++++++++++++++++++++
. Governor Chiles is tourlng flooded areas -this morning and
in the early afternoon.;| His office will call me when he
lands in Tallahassee and give us a number where you can
" reach him. My office w1ll get that 1nformatlon to you
1mmed1ate1y .
'++++++++++++++++++++++++++++++++++++++++++++++++++++++++++
i
» !
Attached are two documentS' §'
1. A one page proposal Florlda submltted as suggested language
for a safe ‘harbor to be created.'
2. Four pages prepared by HHS/HCFA and approved by the Justlce
Department’s Criminal Division. These four pages have not yet
. been shared with Florida. The purpose of your call is to discuss
the material with Governor Chiles and then send it to him
directly. Or you may choose' to fax the material to him
immediately before the call... Please see the NOTE at the bottom
of page two of the HHS/HCFA document regarding -the 1ncorporatlon
_of the Florida language 1nto»the safe harbor and the terms and
condltlons - i :
Explanatlon' The Safe Harbor provision wh1ch must - go through a
~ federal rulemaking process is written such that it can be used by
anyone seeking this type. waiver. The one page of "ADDITIONAL
TERMS AND CONDITIONS" would be specific to the Florida waiver
approval document. = Terms and conditions documents are routlne
procedure .in granting waivers and thls part would be an’ item in
that overall document ; : :
IT SHOULD BE NOTED THIS IS A FINAL PROPOSAL BY HHS WITH ONLY
MINOR ‘CHANGES FORESEEN AS- NEGOTIABLE -

o COPY



| PHONE CALL

4 The Departments of HHS and Justlce took the proposed Florida language 3
: ,and incorporated it into'a SAFE HARBOR draft rule with some provisions"
. written for the specific Florida waiver terms and conditions document. The
HHS proposal has been approved by all d1v131ons necessary within HHS and

Justlce’ S ‘

" The one area where there had to be more clarlty is In hstmg the o
condltlons under which there can be a varlable rate. As currently wrltten

these variations can be based on:
a. Geography (ex urban and rural areas may d1ffer)

l

s b. Numbers of persons_i on a'particular_ policy .

‘¢.. Other dlfferentlals in bona ﬁde services by agents T
- Spe01ﬁed in advance by state -
- maximum var1at10n 18 25% over the ﬁxed amount



F Ln @lb/t __ PRD Pos&:n

42 CFR § 1001 952

s (o) lnsurance agents As used in sectron 11288 of the Act, "remuneratlon“ does not - B
" :.. lnclude any payment ‘made to an insurance sgent by an insurance company or health ~ .. .7 -
maintenance organization as. compensatlon for the services of the insurance agent marketlng
‘and enrolllng any individual in an insurance’ plan for which the premium is paid in whole orin.
part by a State health program as Iong as aII of the followmg standards are met -
-(1)" " The lnsurance agent |s.hcensed by the state(s) in whlch he |s dorng R
.~ business. l : . _ ,

| ) '(2) o ‘The msurance company and the msurance agent enter rnto an | o
o .'agreement which is set outin writing; signed by the parties and specrﬁes o
- the servrces to be prowded by;th_' nsurance agent ' o

The compensatron pard to the msurance agent whether vanable or
: :fxed does not e S

' "(a) o |ncrease unnecessary utrl | 'tron__of health care goods or servnces E

o ®) lncrease the cost of health care goods or, servrces a

o) . rnterfere wrth the chorce an rndrvrdual in: selectrng a health care

" good orservice or a health insurance plan for which payment -

- may-be made tn whole or'in part under a State health care.
program EEE ,

» }?5"" 4 . : The lnsurance agent |s enrollmg lndlvrduals as part ofa Sectlon 1115
A " demonstration. pro;ect approved by the Health Care Flnancrng
. - Adm|nlstrat|on and the demonstratron pro;ect reqwres

' fConsrstent monltonng of sales and enrollment practtces by the N
appropnate state agency : .

: Each health plan to offer a standardrzed beneﬂt plan whrch
guarantees mtnrmum beneﬂts regardlass of the health plan X
'selected ‘ . : .

C PY



"oma_r.\tcsrov‘-uu-t.m;anumusrxn;us‘ " Chicf of Staff

i

: a'uhlﬁgou.b.t; 30201

PacspULE Yy,
U pare. M8 12

N .

. *‘
to

00 (NAME, OﬁGANliATION. CITYISTATE AND PHONENUMBER):

}
P

Carol Rasco

‘Assiscanc to the Presidenc

for Domestic Policy

i
i

456-2216

F ROM.:

(NAME, RGANIZATION, CITY/STATE AND PHONE NUMBER)

Kevin Thura : ,,
Chief of Staff . |

© 690-6133

RECIPIENTS FAX NUMBER: ( ) ass 2878 |
- NUMBER OF PAGES 10 SEND (mcwnmc COVER smzs'n 5

comms IR i‘

'
!

|
|
!
}

COPY



o
-

’

DEPARTMENT OF HEALTH & HUMANSERVICES. - chief of Staf

Washiogan. D.C. 20201

NOTE TO CAROL RASCO . |

_ Attached is the draft mété;iilzéonco:hing'the Fibridalwaiver.

“ Revin Thurm




"MEMORANDUM

- R L y

Attached hereto "is the draft of L
. @ 4 sdfe harbor regulation; and -
o a term and condltlon To apply should the

wa iver ‘be granted

To the extent possible, this draft incorporates -
lanyuage submitted by the Florida authorities onm August
11, 1994. Additional material has bean added by the
Tnspector Generai and HCFA. o
. :
The Cr1m1na] NDivision of the Department of Justlce ‘has -
-.seen and approved the drdft Ln LtS LurrenL iteration. .

August 12, 1994 . - i

OPY



7 August12, 1994

. SAFEHARB ;

qﬂzvrcﬁ" |

.Spec1ﬁcauons for a new safe harbor under me Ant- chkback Statute 42 U.S.C. §1320a-
“To(b) to be pubhshed m Lhe Federal Reglstcr asa. Nouce of Proposad Rulemakmg

) j--42c1=R§1001952-

(1) ﬁglth insurance ,c_ag_qll ¢ mu:cs " As used in sccnon 1128B of the Act,

"rémuneration” does not include any paymcnt made to an insurance agént by a health

- insurance plan (including a health -maintcnancc organization) as compcnsanon for the 3c.rnccs
of the Insurance agent ma.rkctmg and cnrolhng any individual(s) in a health insurance plan
for which the premium is paid in wholc or'in part by-a State hcalth carc program, as long as
- .all of the followmg standards are met - :

w1 w The i msurance agcnt is hcensed by the st.a.tc(s) in Wthh he or.
she is domg business. : :

2. Wnt;gn ggrgmem The heaith i msurance plan and the insurance agent enter into an

" agreement which is set ‘out in writing, signed by the parties ; and specxﬁes the services
ta he pmvxdcd by thc insurance agcnt . : :

3. anmgm,s are fixed douar amogms mgh hm:{gg anab lity. ‘lhe payments consxst

- .of a fixed dollar amount (not percentage commission), such'as $ ____. This fixed
dollar amount, and all other amounts referred 10 in this subparagraph are set in-

~. -advance by the state, and are consistent with the fair market value of bona fide B
services provided by agents. This ﬁxed dollar amount can vary only in accordance
with the followmg three criteria: - :

4. Gevgraphy. The fixed dollar amount can vary by geographnc region, - for
cxample, Jifférent amounts for rural and urban iegions. ‘However, under this
caterion, the fixed dollar aniount cannul vary (except as otherwise provided in
this subparagraph) with respect to health | insuianice plans written for persons
who reside wnhm a pamcular geographic rcwon : :

b. Number of pegggg;, ona pumgulg,; palicy.. “The fixed dollar anwouit e
* vary according to whether an individual, family, or group of persons is

covered by a particular health insurance plan, as long as increased amounts aic
jusutied by mcreased bona ﬁde services by agents.

e Other diff: - ts. The fixed dollar
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amounts can be increased to the extent justified by differentials in bona fide
~ services by dgents in enmlhng persons in-one health insurance plan instead of
- a.nother Under-this criterion, two aspects of any differential i in fixed dollar . '
©amounts are specified i in advance by the state. First, the reason for the _
differential is specified. [For, example the State of PIonda has suggested that
. more bona fide work 1s required by agents 1n the sale of p011c1es from '
" companies which are not well-known to the public:] Second, the different
. fixed dollar amounts. are spemﬁed and the differential jusufied by an ar:tua.l
“assessment of the quantity of additional bona fide services requxred of the
“agent. In addition, under this criterion, the maximum variation is 25% over
the fixed dolfar amounts determmed under the precedmg provxslons of thxs o

' subpamgraph , ‘ L o .
~' 4 W’_g The payments compensate agents for enrollments in’

an insurance plan which is participating in a demonstratxon project which has received
‘approval from the Health Care Fmancmg Admmlstrauon under Secuon 1115 of the
Social Secunty Act. :

'NOTE: The attached "Additional Te’rm'and (‘nndiri'on wauld be incorporated into the terms
and conditions to be attached to the waiver approval letter. Please note that the above draft

+ of a proposed safe harbor incorporates paragraphs (1) and (2) of the State of Florida's ' "Draft
No. 2" of Auaust 11, 1994, Pparagraphs (3) and (4) of Florida's "Draft No. 2" are
incorporated in the attached "Additional Term' and Condition.”

COPY
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DDITIONAL TERM AND _CONDITION
Any compensauon p:ud to insurance 5agems for therr services in the marketmg of

'shall mest the terms of the attached letter from the U.S. Departmcnt of Justice declining to
prosecute. under the anti-kickhack statute (42 U.S.C. 1128B(b)) with respect o practices set |
‘torth in that letter.. In addition, the payment of any such compensation must fall within the

- terms of any ‘safe harbor regulation addressing this subject promulgated by the Sccrctary of

" Health and Human Services under (hal siatute.: The State shall cnsure that any compcnsatron
"paid (o such agents docs not-- P

@ - encouragc or pmmo(e unnccessary unhmuon of hcalth care goods Or services,

!

_ (b) - -increase the cost of hcallh carc goods or semce.\, or

{¢) _:mtcrfcrc with the chorce of arr individual in selecung a health care good or
- service or-a health insurance plan for which payment may be made in whole or
o in part under a State health care program - A

!

The- State shall a.lso provrdc for-- p

(@) consistent momtonng of sales and enrollment pracuces by a peer review
' nrgammtmn and :

(b))  each health plan» 0 offér a ‘sra‘ndardized benefit plan ‘which guarantees
minimum benefits regardless of the health plan selected.

{
3
1
H

insurance policies and enroliment of beneficiaries- under the Florida Health Security Progrﬁm o
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‘ Affachpd hereto is the draft of . NA‘/

o a safe harbor regulation; and _
.o .a term and condition to apply should the~
waiver be granted

oy

To the extent possible, this draft incorporates
lanyuage submitted by the Florida authorities on August
11, 1994. Additional matarial has been added by the
Tnspector General and HCFA. ' :

‘The Cr1m1na1 D\V:exon of the Department of Justice has
seen and approved the. drdft in its LurrenL Adteration. .

August 12, 1994

ot



. August 12, 1994

SAFE HARBOR REG

- SERVICES"

- Spec1ﬁcauons for 2 new mfe harbor under the Anu Kxckback Statute 42 U. S C §1320a—
~To() to be publlshed in the Federal Reglster as a Notice of Proposed Rulcmakmg '

42 CPR §1001. 952
(r) Health i 1n§uggggg g;_r_gll gmn:cs As uscd in section 1128B of the Act :

"remuneration™ does not include any payment made to an insurance agent by a health
insurance plan (including a health maintcnance orgammuon) as compcnszmon for.the scrvices
.of the insurance ageat markctmg and carolling any individual(s) in a health insurance plan .

for which the premium is paid in whole of in part by a State hcalth carc program, as. long as
all of the followmg .,tandnrds are met - :

1 Lg;_w The insurance agcnt is lxcensed by the st.a.te(s) in wh1ch hc or
she is doing busmess 4 -

2 Wnt;gn gg reeme g; The health insurance plan and the msumnce agent enter into an
agreement which is set out in wrmng, sxgned by the pames and spec1ﬂes the services
o bc pmvxdcd by thc insurance agcnt : C

3. Paymenis are fixed dollar amounts wuh hmu:ggj anahlhgy “I'he payments consist

~ofa fixed dollar-amount (not percentage commission), such as $ This fixed
- dollar amount, and all other amounts referred to.in this subparagraph are set in
advancc by the stare, and are consistent with the fair market value of bona fide"
services provided by ageaqts. This fixed dollar amount can vary only in accordance
with the followmg three cntena o : : ‘

4. Geography. 'I'hc ﬁxcd dollar amount can vary. by geograpmc region, for

. cxample, dJiffcrent amounts for rural and urban wegions. -However, under this
crterion, the fixed dollar amouiit cannol vary (except as otherwise provlded in
this subparagmph) with respect to.health i insulanice plans’ written for persons
_who reside within a pamcular geographic region. ’ '

_b. ber of erzong on a particul Thc ﬂxod dolla.m amouit v -
vary according to whether an individual, famlly, or group of persons is

- covered by a particular health insurancc plan, as long as increased amounts ae
jnsuned by increased bona fide services. by agems :

. ¢, Other dlff 5 hde services by agents. The fixed dollar

COPY




~-amounts can be mcreased to the extent. jUSUﬁCd by dxfferentxals in bona ﬁde
~ services- by agents in enrollmg persons in one health insurance plan instead of
‘another. Under this criterion, two aspects of any differential in fixed dollar -
amounts are specified in advance by the state. First, the reason for the .
 differential is specified. {For example the State of Florida has suggested that .
.~ 'more.bona fide work 1s required by agents in the sale of policies from o
* companies which are not well-known to the public.] Second, the different
- ~fixed dollar amounts are spet:xﬁed and the differential justified by an actual
assessment of the quantity of additional bona fide services requzred of the
~agent. In addition, under this criterion, the maximum variation is 25 % over
. the fixed dollar amounts determmed urnder the preceding prowsxons of thls

_subparagraph | ; . ‘ }
4. WX The payments compensate agents for enrollments in

‘an-insurance plan which is part1c1pat1ng in a demonstration project which has received
approval from the Health Care Fmancmg Admtmstrauon under Section 1115 of the

‘Soc1a1 Security Act.

NOTE: The arrached "Addmnnal Term and C ondmnn waould he mcnrporared inta the lerm<
~ and conditions to be attached to the waiver approval letter. Please note that the above draft |
of a proposed safe harbor Incorporates paragraphs (1) and (2) of the State of Florida's "Draft
No. 2" of August 11, 1994, Paragraphs (3) and (4) of Florida's "Draft No. 2" are -
mcorporated in the attached Addmonal Term and Condition.” :

COPY



DDITION AL TERM AND QQNDITION

L Any compensauon paxd to insurance agents for thf‘ll‘ services in the marketmg of
insurance policies and enroliment of beneficiaries under the Florida Health Security Program.

~ shall meet.the terms of i altached letter from the U.S. Department of Justice declining to '

: -prosecute under the anti-kickback statute {42 U.5.C. 1128B(d) thh respect to praclices.set
forth in that letter. In addition, the payment of any such compensation must fall within the

“terms of any safe harbor regulation addressing this subject promulgated by the Secretary of.
Health and Human Services under thial statute. The State shall cnsure that any compcnsanon
pdld t such agents does not -

- (@) encouragc or. promote un’neceﬁsa'ry utilimtion of health care goods or services,
(b)  increase the cost of health cdrc goods or s.ervices,‘ or
(¢)  interfore with the choice of an individual in selecting a health care good or
_scrvice or a health insurance plan for which payment may be made in wholc or

'_m part under a State health care program

' The State shall a.lso prowdc for--

(a)‘ ~consxsuent monitoring of sales and enrollment practmes by a pee: revxew
S nrgannatmn and : S :

(b) each health plan to offer a smndardlzed beneﬁt plan which guarantees
mxmum benefits regardless of the health plan selected.

COPY
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Shzg g ) Washmgton DC 20201
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P03 - . CAROL RASCO

" FROM KEVIN THURM 7 s o o

- SUBJECT: Flori‘a'a' Wa_iver

_Attached please find redrafted lanquaqe for mclus:.on in the
" Florida Waiver which has been cleared t.hrough this Depurtment and

. the Department of Justice

‘We would like to zend t.h;s to the state as soon as posaible, 80 "
‘please contact me if you have any questions or comments
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‘ ' -~>.Irres.vpect.i-vev of "van‘y“p.ro:‘.rivsi‘cm.s Aof'.stéte law, 1n view of sectlon '
11288(b) of the Social Securzty Act, the state will insure that
independent insuranue agenta shall not IECELVE remuneration,' ‘f""';
d1rect1y or 1nd1rectly, for providing aerviues related to the |
program eetabllshed pursuant to thls demonstration pro]ect.

- Should the State'ChOOSE'tO ‘make p0331ble—partlclpation in this :

| _uemonstration project py indepenuent insurance agents, tne terms E

" and oondltlons of that partlalpatlon muet be pre-approved by the

Department or Health and Human SBerbeB and the Department of

2

‘Justlce.

: 0 OvP v
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“¥3.¢.  Any arrongements providing for 'the use of independent
cngents in the marketing ol or disseminetion of information re- .

"7 1nting to FHS-reluted covorsge must be opproved by the 0.6,

o eeverage.

“.‘::Degnrtment of Juarica, 11 Light of vhe provisions of Saction 13128
(b

(b){1) of the Social Security 4ct. In absgnce of ‘such approval,
Fleride may not 'provide for the participatian of such agents in a
(hm'markatipg‘0f;~qr disseninacion, of infermotion relating to ‘sluch’



23.c. - ' Any arrangements providing for the use of independent

agents in the marketing of ‘our dissemination of-information

 ,re1ating‘to FHS-related coverage must be approved by the U.S.

. ‘Department. of Justice, in light of the provisions of Section 1128
(b) (b) (1) of the Social Security Act.. In absence of such. -

- approval, Florida may not provide for the participation of such

agents 'in the marketing of, or dissemination of information-
relating to such coverage.. . S S




WITHDRAWAL SHEET :
Cllnton lerary N

ColIectibn: Domestlc Pollcy Councﬂ - Rasco Carol S S
Archivist: rfw
OA/Box: OA 8251 : - R . '
' F|Ie Folder Exceptlonal Parent [1] S - - Date: 3/26/04

1. Memo To Stanley Herr from Marvin Krislov, Ip - - L 4/16/94 | P5
L
B C RESTRICTIONS ’ -
P1 National security classified information [(a)(1) of the PRA]. . B1 National security classxﬂed mformauon [(b) (1) of the FOIA].
P2 Relating to appointment to Federal office [(a)(2) of the PRA]. - B2 Release could disclose internal personnel rules and practices of an
: - : : oo o © agency [(b)(2) of the FOlA]. ‘

" P3 Release would violate a Federal statute [(a)(3) of the PRA]. : B3 Release would violate a Federal statule [(b)(3) of the FOIA].

P4 Release would disclose trade secrets or confidential commercial - .~ B4 Release would disclose trade secrets or confidential commercml financial information

or financial information [(a)(4) of the PRA]. . [(b)(4) of the FOIA]. :

P5 Release would disclose confidential advice between the Pre31dent and B6 Release would constitute a clearly unwarranted invasion n of

his advisors, or between such advisors [(a)(5) of the PRA]. : pcrsonal pnvacy [(b)(6) of the FOIA].

P6 Release would constitute a clearly unwarranted invasion of pcrs information compiled for law enforce-

privacy [(2)(6) of the PRA].

C. Closed in accordance with restrictions contained in donor’s deed of gift. elease would disclose geological or geophysical information




EXECUT’IVE» "OFFICE. _O-F.":' THE PRES I}DE;NVT'
' 16-May-1994 04:25pm
 ~TO£ ’ '_‘ 'Stanley‘S; Herr

.FROM: . Marvin Krislov
o Offlce of the Counsel

' SUBJECT: RE: youf\questioh .

.tYesf' ‘since-she can t really clalm copyrlght for works created as a govt -
'employee she can't make such a statement she is welcome to try to negotlate a
31de deal w1th publlsher. "mk . : .

COPY



WITHDRAWAL SHEET
Cllnton Lnbrary

" Collection: Domestic Pohcy Councn -Rasco Carol ) o
R S Archivist: rfw-

‘OA/Box: OA8251 R
File Folder: Exceptional Parent [2] D '_ Date: 3/26[04-

1. Memo To Stanley Herr from Marvin Krislov, 1p o . o © [ 4/16/94 | PS
RESTRICTIONS
P1 Nanonal sccumy classified mformauon [(a)(1) of the PRA] .B1 National security classified mformatlon [(b) (1) of the FO]A]
P2 Relating to appomtmcm to chcral office [(a)(2) of thc PRA] B2 Release could disclose internal personnel rules and pracuces ofan .
- agency [(b)(2) of the FOIA].
P_3 Release would v1olatc a Federal statute [(a)(3) of the PRA]. B3 Release would violate a Federal statute [(b)(3) of the FOIA].
P4 Release would disclose trade secrets or confidential commercial B4 Release would disclose trade secrets or conﬁdcnual commercial financial information
or financial information [(a)(4) of the PRA]. : (]CY) of the FOlA]. :
P5 Release would disclose confidential advice between the President and B6 Release would constitute a clearly unwarranted invasion of
his advisors, or between such advisors [(a)(5) of the PRA]. S pcrsonal prlvacy [(b)(6) of the FOIA].

- P6 Release would constitute a clearly unwarranted invasion of pers
privacy [(a)(6) of the PRAL ] -

isclosgyinformation compiled for law enforce-

C. Closed in accordance with rcs;ricﬁons contained in donor’s deed of gift. ' e would dxsc ose geologlcal or gcophysncal mformanon



EXECUTIVE OFFICE OF THE PRESIDENT

16-May-1994' 01:37pm . - - ., E}jﬂ o
- .~ TO: ) _ :StanleyTS; ﬁerr.". T ; L

.FROM: . Marvin Krislov
B - Office of the Counsel

'SUBJECT: your question

"if the book was written'in'her officialjcépaéi£y; then no copyright is '
available. -if. it was written in her personal capacity, then she may claim
" copyright. ' , ; : S : e '



- Collection:

N

privacy [(a)(6) of the PRA].

WITHDRAWAL SHEET
Clinton Library

Domestic Policy Council - Rascd, Carol
: - Archivist: rfw

OA/Box:
.File Folder:

'0A 7453

Chlnese lmmlgrant Smugglmg Date: 3/27/04

For VP, Chief of Staff, et al from Abner M1kva Re: Chlnese Imnngratlon 12/7/94 | PS5
Litigation, 1p o
2. Memo For V.P., DPC, NSC, Office of Comm: From Bernard Nussbaum, Clifford. | 12/20/93 | P5
' Sloan, MarvincKrislov re: Chinese Immigration Legislation, 4p '
3. Memo For POTUS from V.P. re: Chinese Smuggling, 3p nd P5
4.Memo For Carol Rasco from Donsia Strong re: Chinese Migrant Srnnggl'mg, 3p 5/17/93 PS5

P1 National security classified informaﬁon [(a)(1) of the PRA].
P2 Relating to appointment to Federa_l’ofﬁce [(a)(2) of the PRA]..

-P3 Release would violate a Federal statute [(a)(3) of the PRA].

P4 Release would disclose trade secrets or confidential commercial

or financial information [(a)(4) of the PRA]J. )

PS5 Release would disclose confidential advice betwcen the Presxdcnt and
his advisors, or between such advisors [(a)(5) of the PRA].

P6 Release would constitute a clearly unwarranted invasion of personal

C. Closed in accordance with restrictions contained in donor’s dee:

[

RESTRICTIONS

B1 National security classified information [(b) (1) of the FOIA].

B2 Release could disclose internal personnel rules and practices of an
agency [(b)(2) of the FOIA].

B3 Release would violate a Federal statute [(b)(3) of the FOIA].

‘B4 Release would disclose tIade secrets or confidential commercial financial information

[(b)(4) of the FOIA].

B6 Release would constitute a clcarly unwarranted invasion of
personal pnvacy [(b)(6) of the FOIA].

B7 Release would disclose information compiled for law enforce-
FOIA]}.

¢ information concerning the regulation of
)(9) of the FOIA].

se geological or geophysical information
concerning wells [(b)(9) of the FOIA].



" THE WHITE HOUSE

‘WASHINGTON

May 17, 1993

MEMORANDUM FOR CAROL RASCO -

FROM: - DONSIA STRONG

SUBJECT: ( Chinese Migrant Smuggling® &

-»ISSUE

During the last several months, the NSC, INS and ‘other
departments and agencies have become aware of attempts to smuggle
Chinese aliens into the United States aboard merchant and fishing
ships by way of transpac1f1c voyages to the Western Hemlsphere.

Most often the shlps are modlfled to accommodate human "cargo in '
'Hong Kong or other parts of East/Southeast Asia, travels to
Chinese coastal areas where its passengers are ferrled out to in
'smaller boats and begins the trip east. In'some cases, the shlp -
sails directly to the United States; in others, to a nearby
-country like Mexico (or, it is presumed, - to other points sodth)
. from which arrangements are made for the mlgrants to enter the
‘Unlted States by land. ' : . , ,

Accordlng to the INS ‘these operations are conducted by Chinese

criminal gangs. The passengers make downpayments .of up to _

several thousand dollars or more.E,It is understood that the o
remaining $20,000 or $30,000 will be be paid off through
-indentured servitude as restaurant and dry cleaning workers and
. as prostitutes or drug operatlons employees after arrival in the
' Unlted States. o .

The ships‘generally fly what-are termed "flags of convenience"
‘meaning the ships are registered in countries with lax .
,registratiOn requirements and enforcement. -

There are a number of theorles about why this is occurrlng now. -
First, it is believed that as the Chinese economy grows even the
poorest can find enough money to make the trip to.a better life.
Second, driftnet fishing in the region is prohibited resultlng in .
a surplus of fishing vessels which can easily be modlfled to fit
‘the smuggler's needs. -Finally, some believe a Bush ‘
Administration asylum regulatlon that gives sympathetic

. consideration to claims of persecutlon based on China's one-child
pollcy o

R ~ COPY




MAGNITUDE OF THE PROBLEM

‘Thus far Administration agenc1es have dealt w1th f1ve boatloads
of Chinese over the past -three months: '

The Eastwood Towed to the Marshall Islands, 500'migrants
aboard: repatriated, after a review by UNHCR, at a cost to
the Department of State of $1. 2 million :

The Mermaid: Interdicted off of coast of Florida: 200
migrants taken to Honduras; UNHCR conducting review for
asylees; costs. to State about $500, 000

_ Chinese in Mex1co——2 boatloads: Discovered in a safe house
" .in Mexico; 300 migrants were held in Mexican custody; -
-repatriated on Friday at a cost of $290,000 paid out of a
U.S. provided fund for. repatriation of third country

nationals. : :

. Ching Luang Hsiang' As of late afternoOn'Friday entered U.S. 4
o territorial waters near San Diego, where INS was prepared to -
':;detain ‘the passengers. -

In addition to these ship, INS and Coast Guard report one'- _
suspected smuggling ship off the Pacific coast of Mexico and
another in the South Pacific heading our way..

ACTION

'So far, the focus has been on interdiction which involves
diverting the ships to flag states or to nearby land (not the
U.S.). In those countries the UNHCR can assess this group of )
‘migrants for refugees deserving protection, while depr1v1ng them
the opportunity to take advantage of our asylum process.

However ‘money has become an issue even though interdiction will
costs considerably less than if they enter the U.S. In addition,
if they enter the U.S. the issue becomes solely a domestic one.
The USG will have to pay for temporary housing ‘dnd repatriation
-transportation for those. not granted asylum (thus far the vast

" majority). We have been drawing on State- refugee money (81.4
million so far). Given other requirements for State refugee
funds, we would like to seek other sources of money.

INS has an Emergency Immigration Fund of about,SBO million\Which
has never been drawn upon which DOJ OLC says can be used for this
purpose. It will require a Presidential Determination to draw
upon. (there are political consideration we should discuss

further.) We will also need to consult the Hill. DOJ, including

the AG, is prepared to proceed to request the Pres1dent to notify
Congress. They want to know whether to proceed. :

COPY



_3_

NSC staff transmltted a memo like thlS to Tony Lake today and

received h1s approval and support contingent on your support and

_approval. If you prov1de your. support, I anticipate the request

for Pre31dent1al Determination will go forward in two stages.

- The. AG will request; the President will approve ‘Hill
consultations; and, if there are no problems, he would s1gn the
Determinations ' L '

The Determlnatlons would be part of -an overall strategy Wthh I
w111 discuss with you further. :



