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· Clinton Library 
SUBJECTffiTLE 

To Carol Rasco from N.H. re: HUD (1 page) 

Re: HUD-New Hampshir{:! 0 page) 

To Nancy Hernreich from Hal Hunnicutt re: Florida lawsuit against 
HUD (1 page) 

Re: HUD, Hal Hunnicutt (1 page) 

To POTUS from Hal Hunnicutt re: HUD (1 page) 

To POTUS from Hal Hunnicutt re: HUD (3 pages) 

For POTUS re: HUD, Hal Hunnicutt (1 page) 

To Nancy Hernreich from Hal Hunnicutt re: Henry Cisneros (1 page) 

Clinton Presidential Records 
Domestic Policy Council 
Carol Rasco (Meetings, Trips, Events) 
ONBox Number: 5040 

FOLDER TITLE: 
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n.d. 

n.d. 

03/22/94 

n.d. 

03/04/94 
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n.d. 
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RESTRICTION 
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P5, P6/b(6) 
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Telephone Meeting: Secretary Cisneros (will call) 6-1-94 2:30-2:45 
Rhonda Wilson 

RESTRICTION CODES 
Presidential Records Act- [44 U.S.C. 2204(a)] 

PI National Security Classified Information [(a)(l) of the PRA] 
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] 
P3 Release would violate a Federal statute [(a)(3) of the PRA] 
·p4 Release would disclose trade secrets or confidential commercial or. 

financial information [(a)(4) of the PRA] 
PS Release would disclose confidential advise between the President 
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P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) of the PRA] 

C. Closed in accordance with restrictions contained in donor's deed 
of gift. 
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Freedom of Information Act- [5 U.S.C. 552(b)] 

b(l) National security classified information [(b)(l) of the FOIA] 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA] · 
b(3) Release would violate a Federal statute [(b)(3) of the FOIA] 
b(4) Release would disclose trade secrets or confidential or financial 

information [(b)(4) of the FOIA] 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy [(b)(6) ofthe FOIA] 
b(7) Release would disclose information compiled for law enforcement 

purposes [(b)(7) of the FOIA] 
b(S) Release would disclose information concerning the regulation of 

financial institutions [(b)(8) of the FOIA] 
b(9) Release would disclose geological or geophysical information 
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. . ~: 

FYI only. Hal Hunnicutt sent me a note. He is still livid about H~nry ~ 
Cisneros' decision about manufactured housing and wants you to krow . 
that he thinks Cisneros has turned his back on his own people and ''as a 

oor choice for HUD. 
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(4 pages) 

008. memo For the President from Christine Varney re: Summary of Weekly 
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009. memo For the President from Carol Rasco re: Waivers (I page) 
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011. memo To Katherine L. Darwin from Carol Rasco re: Florida Waiver (I page) 
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THE WHITE HOUSE 

WASHINGTON 

MEMORANDUM FOR THE PRESIDENT 

FROM: Carol H. Rasco~. 
SUBJ: Florida waiver 

DATE: July 21, 1994 

Immediately after rece1v1ng the memo which I then passed along to 
Bruce for you on the Florida waivers issues, I gave the memo to 
Lloyd Cutler and told him I would appreciate the help of General 
·Counsel's office here on the matter since I felt it would be 
highly inappropri~te for me andjor others in the White House to 
intervene with Justice andjor the IG at HHS. 

Lloyd and Joel have been working on the matter, and they report 
to me that they are making progress with the Justice Dept. on the 
matter. I am getting daily and sometimes twice daily updates.· 

Governor Chiles had his staff call me yesterday as Governor 
McWherter had convinced him he had to work with Carol Rasco to 
get a waiver (my good friend; Ned Ray). I have assured Governor 
Chiles and his staff that General Counsel is working diligently 
on the matter. Governor Chiles was very pleased with that news, 
arid I will be calling the Governor's office or his DC office each 
morning. The Governor is aware we do not negotiate the terms 
here, but that we are making sure all angles are pursued by those 
actually reviewing the matter. ,.. 

One other waiver note: I have given our General Counsel's office 
the notes I have to date on the Ninth circuit decision and have 
asked them to become fully briefed on the matter in order to help 
us work with HHS as HHS makes a decision on the various pieces of 
that issue. 

Thank you. 

CLINTON LffiRARY PHOTOCOPY 
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FROM O~P SEC HHS , "'" "''' ~ ~~~ 110USe ... 
TO 

~-J 
I\.·:...._ ; ' <. 

STATUS OF HCFA ft!GOTIATIONI ON THI FLORIDA WAIViR 

The Stat• of Floriclca is 1eeJU.n; 1 waJ.ve~: to impleaaant t.he Florida 
.Health security (FKS) program, which wou14 provide inauranco to 1.1 
million uninGurad par•on• at o~ ~1~ 250' ot the pove~ty level. 

After 1overa1 week• of d.t•c:u•eion, HCJ'A and th• State have reaolved 
~ lar9e number of ie•u••· Thora a:o now two iaauo• out•taftdiftga 

o Budget Neut;al.ttxa We ue endeavoring to a;r•• on a 
methodolo9Y to •n•~~e that rlo~ida 1pend1 no mo~• ~der the 
waiver than it would have in the ab1ence of a waiver, Th11 
would ea•entially create a cap on MecUc:aid lpendinCJ. HHS and 
OMD have been concerned that Plorida'a ••timate of what they 
would •pend in the ab1ence or a wa1ver 1• too hiGh, creating 
• aignificant Faderal budget risk. The Prelident ra1aed th11 
1aaue w1th the Governor ot the1r meeting last month. . 

In comp~tinq the ~aaeline co1t1 that determine the •pending 
cap, the State 1nl1ata on u•tnv an ••t.tmate ot the tatun 
irowth rate rather t.un actual 9rowth. However, tlae growth 
rate ha• alowecl lubatantially ln the paat year'· froa 21' to 
14 • or even 1•••. on TJ\~r•cSay 1 HerA offered ~o loc:lc 1n a 
17. 75t growth rate, which would be a favorcle arranvaant for 
the State. The State had bt!en !naiating Oft 11. 5' ancl hal DOt 
yet_reapon~e~ to thi1 offer. 

Should rlol"ida rejec:t th1• off•~ 1 HCFA ia pz:oapared to make the 
state another offer using an alternate methodology • 

. o \
0 

use of Inpp!!"r p,aent~a Florida plana to uae 1naurance 
. \ . aqent1 to •• ea th p an• under 1 ta PHS prograa. Hovwver, 
y v'-·/'the Juat!c:e Deputment. haa 1ncUcated that l"loricla •a plan would 

~ c·· .. ' " violate t.he Xed1c:are/Mt4~caicl ant1·1c1cld>acJc 1tatute. 'l'bia 
_), c..- '\. , statute add.raasaa th11 policy concem that inaur&nce pl&nl 
\ ,/ . could out-J)J.d one 11not11er in offer1nt remunerat1on · of 

t-J c/ • ~Oma11•1onecl IQenta, and ~81Ul t. in Medicaid patients beinQ 
. ·\v ·~teera<l" to plana offering the llOit lucrative CGIIIIl1••1on• to 
-v'" '-' ~ . the agent. Then 11 conaJ.clerable Conqr•••1ona1 1ntere•t 1n -v-/- thi• 11aue1 v.tth Rep. Wa:aan 1nveat1qat1ng whether aoae 
~ abu•ive, hiqh-pxofit Medicaid managed care plana obtain 
~ enroll••• by offering high commiltion•. 

Florida continues to argue that thlir plan doa1 not violate 
the law. The Jus tie• Department an4 the HHS In•pector General 
•~• once again expla1n1nq ou~ ~oe1t1on to the State •. 
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'.L'he t~eeretary aoea ll4vca the 1Uthor1 ty to create a •are harbor 
from the lt&tute, in "con•ult&tion" (interpreted by DOJ and 

.OMB •• ''approval") with the Attorney General, if the HHS IO 
t1nd.l tnat the plan 1n que1t.1o11 doe• not r•1•• fraud &n<2 abu•• 
concerne. We do not believe that t.he Ju•t1ce Department or 
the HHS IQ are prepared to lllke 1uch an •••urance at thie 
time. In addition, · 111u1nq a lifo hartlor re;ulat1on tor 
Florida would take aaveral 11ontha at l•••t, •tnce it would 
require a propoald rule in the Federal Rev .tater, a· public 
eoJUDent periOd, and 1 final revulation that re1poncsa to public 
comments. Such • t1matabla would ba a problem far Plorida. 

It appears that Florida m~at altar their plan 1ft order tor it 
to be judged acceptable by the HHS IG and Jultice, but ther· 
have eo far shown no flexibility in 4o1ng to, citing politica coneern1. 
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carol H. Rasco - Call List 
-
CALLER DATE/TIME MESSAGE FOLLOW-UP 

Debbie Kilmer I 8-4 
Gov. Chiles office - 9: 3 Sam 
(202)624-5885 
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carol H. Rasco - Call List 

CALLER DATE/TIME MESSAGE 

John Monahan 8-1 re: Your conversation with 
690-6060 ll:lOam Jill on Florida. John's 

understanding is that HHS is 
waiting for submission of 
the outstanding proposal 
from Florida. However, Jill 
says your conversation with 
Florida concluded that they 
are expecting a response 
from HHS on the Safe Harbor 
Regulation. Please call for 
clarification. 

FOLLOW-UP DISPOSITION 
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THE WHITE HOUSE 

WASHINGTON 

9~ v'UL 15 

July 15, 1994 

MEMORANDUM FOR THE ~ENT 
FROM: 

SUBJECT: 

CHRISTINE A. VARNEY 
Secretary to the Cabinet 

Summary of Weekly Cabinet Reports 
July 15, 1994 through July 22, 1994 

CABINET-WIDE ACTIVITY 

SOUTHEASTERN FLOODS 

Recovery from the southeastern floods continues. Members of the Administration continue to 
travel to the region to follow up your successful visit Wednesday, to ensure that the federal 
response continues to be effective and to provide appropriate grants and loans. Secretary 
Pena and Administrator Bowles are in Georgia today. . 

HEALTH CARE SUMMARY 

This week, members of the Cabinet and their Chiefs of Staffs participated in a two hour 
health care strategy session led by Leon Panetta, Harold Ickes, and Pat Griffin. Over the next 
two weeks, the Cabinet will take part in an ambitious schedule of over 100 editorial board 
briefings, reaching out to newspapers in every major city in the country. At the end of the 
month, the Cabinet will travel on the Health Security Express bus tour organized by allied 
groups. 

CRIME BILL 

The Attorney General is actively engaged in discussions with Members of Congress, 
especially the Congressional Black Caucus Members, regarding the conference report. In 
addition, she is participating in crime media and events, including a community policing event 
this weekend in Richmond and a speech to the National Organization of Black Law 
Enforcement Officers. Director Lee Brown will also address the group this weekend. In 
addition, between today and Tuesday, Secretaries Reich and Cisneros are conducting 
interviews with major newspaper editorial boards in the districts of Congressional Black 

CLINTON LIBRARY PHOTOCOPY 



Caucus Members. Secretary Reich traveled to Chicago today to participate in an e'v\ 
highlighting the youth programs in the bill. . 

· SCHOOL-TO-WORK 

Today, the Departments of Labor and Education jointly announced first-year awards to states 
for implementationof School-to-Work programs within the next few days. The following 
states are receiving awards: Kentucky, Massachusetts, Michigan, New Jersey, New York, 
Oregon, Maine and Wisconsin.· 

•• ** ** ** 

DEPARTMENT SUMMARIES 

Department of Commerce 

Diversity Plan: Secretary Brown will announce Commerce's major new Diversity 
Plan geared to effect short-term and long-term changes within the Department. The 
results-oriented Plan is the product of months of study and discussion. Minority 
constituencies have been vocal regarding diversity concerns in the Administration and 
specifically at Commerce. 

• Economic Development Administration (EDA) Grants: Commerce's EDA will 
announce a total of $4.5 million in economic development grants next week. 

Department of Transportation 

Haiti: Transportation's Haitian interdiction process rescued 6,361 people during 136 
interdictions this week. Since the Migrant Processing Center was·activated last month, 
more than 19,000 Haitian immigrants have been interdicted. Over one thousand 
vessels have been boarded and 114 diverted. 

• Soo Line Strike: On July 14, the United Transportation Union initiated a strike 
against the Soo line Railroad. Neither side is interested in federal intervention at this 
time. 

Department of Justice 

Fax Paper Price Fixing Case: Yesterday, the Department filed its first case in its 
ongoing criminal investigation of price fixing by Japanese and American fax paper 
suppliers. These cases are significant because they include pleas by a Japanese 
corporation and a Japanese national, involve fines totaling more than $6.5 million,and 
are the culmination of a joint investigation by U.S. and Canadian antitrust authorities. 

2 

CLINTON LIBRARY PHOTOCOPY 



Gasoline Suit: The American Petroieum Institute has informed the Environme 
Protection Agency that it intends to challenge the Agency's renewable oxygenat 
requirement for reformulated gasoline. 

Health and Human Services J . . ' 
'~ • Court of Appeals Orders HHS to Reconsider Waiver: On July 12 •. the U.S. Court 
~ ~~ of Appeals held that the Department failed to comply WJ.th the Admtmstrahve 

. ....-~"- Procedures Act when, in 1992, it approved a welfare waiver for California. The court 

which is a 6.3% reduction in AFDC benefits. In addition to the implications with 
fk ~~ ~::- respect to California, the decision is relevant to current deliberations regarding 
~ "'"' proposed Department policies and procedures for reviewing waiver requests. 

~A•~~< • 
~~/ 

. lo1r 
Household Survey of Drug Abuse Results to be Released: On July 20, Director Lee 
Brown and Secretary Shalala will hold a press conference to announce the findings of 
the Household Survey of Drug Abuse, conducted by the Substance Abuse and Mental 
Health Services Agency. The survey shows that rate of illicit drug use has remained 
flat during the 1990s, with roughly 11.7 million Americans .reporting use in 1993. 

f J;lmve¥er, th:e Rumber of people who use ~e on a weekly basis, 500,000, i~ts: 
~ w"hest !eye} since 1985. • 

• Florida Medicaid Waiver: The Department is in its final stages of negotiations with 
Florida on their request to implement the Florida Health Security Program through a 

(

waiver. · ' ould r vide insurance .1 million · sured ersons at 
or below 250 Q.ercent of the poverty level. tgmficant remaining issues are budget -
neutrality and the state's plan to use insurance agents to sell policies: 

• Budget Neutralitv: The Department is seeking agreement on a methodology to 
ensure that Florida spends no more under the waiver than it would have in the 
absence ofa waiver. The Department has been concerned that Florida's 
estimate of what they would spend iri the absence of a waiver is too high and 
entails a significant budget risk. HCFA and Florida are discussing options and 
hope to reach an agreement soon. 

• Use of Insurance Agents: Florida plans to use insurance agents to sell health 
plans under its Florida Health Security program. The Justice Department has· 

· indicated that Florida's plan would violate the Medicare/Medicaid anti-kickback 

( 

statute. There is, however, a Departmental process by which a safe harbor 
could be created by regulation after a finding that there is no danger of fraud 
and abuse in the plan. The Department is examining this issue closely. 

3 
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• 

• 

• 

HCF A Investigation of Humana: The Health Care Financing Administrati YG'~~ 
initiated an investigation of Humana Medical Plan, Inc., in its South Florida 
Tampa markets. The investigation is focused on Humana's ability to meet stat ory 
requirements related to quality, access, and management. The investigation is b d 
on complaints submitted by plan members, HCF A's analysis of Peer Review ---
Organization (PRO) data identifying problems, and the PRO's concerns about -
Humana's reactions to confirmed quality problems_ Humana has been notified of the 
investigation. Problems with health maintenance organizations in South Florida have 
been receiving extensive media coverage recently. 

NIH Meeting on Cooperative Research and Development Agreements: On 
Thursday, July 21, the National Institutes of Health will sponsor a public meeting 
focusing on the Cooperative Research and Development Agreements that NIH 
routinely approves with private industries to speed technology transfer. These 
agreements contain "reasonable pricing" clauses for newly-approved drugs and 
technologies: Last week, the Regulation, Business Opportunities and Technology 
Subcommittee (chaired by Representative Ron Wyden) ofthe House Small Business 
Committee heard testimony that drugs developed with federal funds are often priced 
much higher than those developed with industry funds due to .lack of federal oversight. 
This subject is likely to be revisited during the NIH public hearing. 

AIDS Transmission through Artificial Insemination: People magazine is 
. developing an article on the transmission of the HIV virus through artificial 
insemination. According to the Centers for Disease Control and Prevention, there is 
the possibility that seven cases of IllY in the United States are attributable to the 
artificial insemination of contaminated semen. CDC has in place strict guidelines 
concerning the testing of donated semen for the HIV virus. The Department does not _ 
know when this story might run. 

Housing and Urban Development 

.[~· 

~. 
Innovative Homeless City in Miami: On Monday, Secretary Cisneros will participate 

{ 

in an eyent to launch the Innovative Cities Program in Miami. HUD will provide $15 
.million, which wjll be combined with local resomces to proyide a "contmu.Y..m-o~" 
system to move homeless people into permanent housing in Miami. This program is 
unique in that it is performance-based; Miami will have to repay the HUD funds 
unless it can demonstrate reductions in measurable criteria concerning homelessness. 
You will mention this new program in your Miami Herald editorial board meeting. 

Veterans Affairs 

• World War II Civilian Support Crews granted veteran status: This week, 
Secretary Brown announced that two World War II civilian groups that provided 
critical support to U.S. military efforts during World War II have been granted 

4 
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veterans status. Based on a recent decision by the Secretary of the Air Force 
flight crew and ground support employees of Northwest Airlines who served verseas 
under a contract with the military, and U.S. civilian employees of the U.S. Ar 
Nurse Corps who served in the defense of Batacin and Corregidor are now poten · 
eligible for veterans benefits. · 

• Veterans Persian Gulf War Benefits Act: ·On Thursday, July 21, the House 
Veterans Affairs Committee will mark up the bill that would provide compensation to 
Persian Gulf veterans with undiagnosed illnesses. 

Environmental Protection Agency 

• Common Sense Initiative: On Wednesday, July 20, Administrator Browner will 
formally launch the Common Sense Initiative. This program is an effort to 
fundamentally change the way EPA carries out environmental protection in the country 
by bringing together industry, environmentalists; state and local governments and other 
stakeholders to redesign regulation on an industry-by-industry basis. The goal is to 
achieve better environmental protection at less cost to industry. 

• Superfund: Speaker Foley made clear this week in his intention to bring the 
Superfund reform bill to the House floor prior to the August recess. EPA has received 
signals from the Senate that it intends to bring the bill to the floor shortly after the 
August recess. 

Depar·tment of Energy 

• India Trip: Secretary O'Leary reports that her trip to India made extraordinary 
progress in the areas of government-to-government relationships, job creation, 
competitiveness, sustainable development and environmental protection. Eleven new 
private sector ventures were concluded during the visit. Including an agreement 

~ 
between Solec International of California and Pentafour Solec Technology Limited of 
India that created 150 new jobs in California and will provide non-polluting power 
sources to India. Secretary O'Leary will forward a detailed report on the trip upon her 
~~. . . 

o Energy Policy Act Controversy Regarding Foreign Firms: The Energy Policy Act 
includes a provision that establishes criteria by which foreign firms can compete for 
DOE research and development funds. The provision sets forth employment, 
manufacturing and investment criteria, and the country in which the firm is 
incorporated must provide U.S. with firms similar opportunities. The Department has 
permitted a foreign-owned firm to compete in an eight-year $700 million gas turbine 
program -- an action which was opposed by several prominent Members of Congress. 
The National Economic Council and the Council of Economic Advisors have chaired 
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two meetings with the Department aiid other affected agencies; all parties s 
decision as consistent with Administration economic and trade policy. 

Department of Agriculture 

• Pathogen Reduction Legislation: The Department's proposed Pathogen Reduction 
legislation is likely to receive interagency clearance next week and will immediately 
be sent to Congress. The proposal contains many significant new authorities, such as 
mandatory recall, civil penalties and traceback that will strengthen the overall food 
safety efforts at the Department. There is intense Congressional, consumer and 
industry interest in the proposal, which will be the subject of a hearing before Senator 
Daschle's subcommittee next week. 

• Crop Insurance Reform: Next week, a controversial amendment to the Crop 
Insurance Reform bill is expected to be offered by Congressman Tim Penny at the full 
House Agriculture Committee mark-up. The reform bill already passed by the 
subcommittee requires the Appropriations Committee to fund a portion of the program 
proposed in the reform bill. The Penny amendment would eliminate this requirement 
by imposing substantial reductions in incentives to farmers and in expense 
reimbursements to insurance agents. The Department is working with all parties to 
resolve this emerging problem. 

Department of State 

• CongressionaJ Consultations: Secretary Christopher, accompanied by Secretary 
Perry, NSC Advisor Lake, Ambassador Albright, and JCS Chairman Shalikashvili met 
July 13 with key Senators and House Members to consult on Haiti, North Korea and 
Bosnia. In the House, Members urged extreme caution regarding Haiti. Members saw 
North Korea as the most serious of the current situations. The Members believe we 

' . 
will face a major battle for approval of peacekeepers in Bosnia. In the Senate, 
Members drew connections between.Haiti, Bosnia and North Korea by raising 
questions of cost, troop availability, and military capacity. 

~ Bosnia: Tuesday, July 19 is the deadline for formal response to the Contact Group's 
proposal. Although they are far from an accord, there are a number of indications that 
we must give some thought to U.S. involvement in implementation of an agreement. 
The State Department is undertaking a review to ensure that we will be ready to 
respond quickly if a settlement is reacped. 

Department of Defense 

• Helicopter Shootdown Release: Wednesday's news conference with Secretary Perry 
and General Shalikashvili was preceded by detailed briefings to the families, key 
Congressional leaders and representatives of tlie foreign governments, as well as 

6 
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personal phone calls to the MOD's and Chiefs of Defense. It is still early to 
evaluate the reaction, but there has been a general expression of appreciation re 
the openness of the report and the way we proceeded with the investigation. 

• Korea: DoD has received support from Senator McCain for DoD deployment of radar 
equipment to the ROK. The Senator is also urging the shipment of additional MLRS 
Units. DoD is in agreement that deployment may be necessary if tensions escalate, 
but we must move carefully in view of ROK sensitivities. 

• Floods & Fires: There are 3,096 Army National Guard soldiers currently serving on · 
state active duty supporting the flood operation. Also, Eight C-13 O's and 125 
personnel from the Air Force Reserve and Air National Guard have been providing 
fire fighting support in California and Arizona. 

United Nations 

• Iraq Sanctions Rollover: Barring a major concession by Iraq before the July 18 
sanctions review, we expect a smooth rollover of sanctions. The French and Russians 
may again express interest in "recognizing Iraqi "progress" in a Council Presidential 
statement, but we foresee no difficulty in blocking such an attempt. 

United States Trade Representative 

• Uruguay Round Implementation: Ambassador Kantor met with Congressional 
leadership on Uruguay Round funding and with Senate Finance and House Ways and 
Means in walk-throughs and executive session. Ambassador Kantor also held a · 
conference call with CEOs and met with AFL-CIO Sec-Treasurer Donahue on UR 
implementation. 

HAITI 

Radio democracy will begin broadcasts to Haiti from U.S. military planes July 15. Air 
France has announced plans to terminate passenger service to Port-au-Prince on August 1. In 
preparation for the cut-off, we are looking at other means of supporting Embassy operations, 
refugee departures and delivery or urgent humanitarian supplies. Congressman Richardson is 
proceeding with plans to travel to Haiti and will meet with General Cedras this weekend. Bill 
Gray expects the Congressman to support our policy in his talk with Cedras. DoD has 
approximately 15 countries ready to contribute forces to the UN force, but they will provide 
only several thousand military personnel and police. The U.S. will comprise the majority of 
the force, which may complicate passage of a Security Council mandate. 

7 
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RWANDA 

The Rwandan Patriotic Front (RPF) is closing in on Gisenyi, headquarters of the inte ·m 
Government forces. Their advance is producing a massive new wave of refugees. Ove 
100,000 Rwandans crossed into Zaire during the night of July 13-14; there are fears the 
numbers could reach two million. We are engaged in emergency meetings with humanitarian 
relief organizations and are urging the RPF to work out a cea.Se-fire. 

cc: Vice President Gore 
Leon Panetta 
Mack McLarty 
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THE WHITE HOUSE 

WASHINGTON 

MEMORANDUM FOR 
' • ·,G\ 94 Jtll.25 

THE PR~ENT. ~billA 
FROM: Carol H. Rasco ~~ \~~-~ 

~C\~r~~ SUBJ.: Waivers 

DATE: July.24, 1994 

FLORIDA: Following my last message to you about the impending 
call Attorney General Reno would make to Governor Chiles, I had a 
call late Friday evening from Governor Chiles' DC staff member 
who said they are all VERY appreciative of the work of the White 
House. AG Reno called the Governor's office and not only told 

· llthem she felt the matter could be closed by having a flat 
..... commission for the i.nsurance age. nts' but that she. would like to 

have Justice Dept. officials sit down with Florid~'s legal . 
advisors to discuss the matter fully for one last time. Jay 
Peterson who serves as Chiles' legal counsel is to meet by 

· . midweek this coming week with John Hogan of Justice who is also 
formerly from Florida. The parties .know each other, trust each 
other and fully recognize they are looking at··.legal issues, not 
policy issues. I have asked Bruce Lindsey to call Buddy McKay as 
a follow up to his discussions with Buddy last week to make 
certain Buddy is aware of these latest developments. 

NINTH CIRCUIT: · .HHS has advised Justice they do not feel there is 
a need for an appeal. I have attached the HHS memo outlining the 
r~tionale. In the meantim~, HHS is confident they have in this 
administration created the necessary record in granting waivers 
and on the broader issue of public notice in rule makingjwaiver 
granting, HHS has been working on that issue with NGA/others 
anyw~y. We will continue to monitor this situation to make 
certain it: does not become a. false impediment to timely issuance 
of waivers. 

I will be giving you per your requesta regular update on the 
waivers described on the 11 pending 11 chart in your briefing 
materials for the NGA meeting. 

cc: Leon 
Lloyd cutler 
Phil Lader 
Harold Ickes 
Bruce Lindsey 
Marcia Hale 
Joel Klein 
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D R A F T 

INFORMATION 

MEMORANDUM FOR THE PRESIDENT 

FROM: HOWARD .PASTER 

SUBJECT: FREEDOM OF CHOICE LOBBY AND THE LEGISLATIVE CALENDAR 

We are coming under increased pressure from the Freedom of Choice 
lobby to press Speaker Foley and Majority Leaders Gephardt and 
Mitchell to take up the Freedom of Choice Act as early as next 
month. In deciding how to respond to that request, it is 
necessary to take a look at how the broader issues of abortion 
and choice will play out during the balance of the year. 

It is likely that abortion-related debates and votes will develop 
in the House and/or the Senate on four separate appropriations 
bills: 

- The Labor-HHS appropriations from which you have de'leted 
the Hyde amendment and where there will certainly be a battle 
about the appropriate use of federal funds to finance abortions; 

- The Treasury, Post Office, Geherai Government 
appropriations from which you have deleted a provision that 
precluded health.plans for federal employees from including 
abortion as an available benefit in such plans; 

- The Defens~ approp~iations where there is often a debate 
on the terms and conditions under which abortions may be 
performed in military hospitals; and 

- The District of Columbia appropriations which President 
Bush vetoed because it did not limit abortion rights in the 
District despite the feder~l payment to the District. 

In addition, the foreign aid bill may engender additional debate 
because of policy changes you have made in this area. 

Also, however abortion rights are dealt with in the health care 
reform initiative, we know in advance there will be an intense 
debate on this question. Already we have health care reform 
allies weighing in passionately on both sides of the issue. This 
debate will take place in several committees throughout the 
hearing and mark-up process an~ on the floor for the balance of 
1993. 
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In the face of all of this we are confronted with intens 
growing pressure from Clinton supporters who maintain th 

. of Choice Act (FOCA) was not taken up last year as a court 

YO'tO 

the Clinton campaign. The argument being made is quite simp 
you told us last fall it was a bad time to have FOCA debated in 
the House and Senate and we accepted your recommendation in order 
to help elect a pro-choice ticket. Now you owe it to us to 
encourage the Hill leadership to move the bill· quickly. If you 
do not help us press for quick action on this most fundamental 
measure, we will then wonder what is the value of having helped 
to elect a pro-choice ticket • 

.The counter argument, made by some, is that it is not in the 
interests of the Administration to have a substantial national 
debate on abortion at a time when we want to refocus attention on 
the economy and health care reform. Those who hold this point of 
view argue that we will have a good many abortion debates and 
votes in the months ahead; it does not make sense for us to 
unnecessarily bring attention to this issu~. In the words of one 
Member of Congress with whom I spoke, "This, along with gays in 
the military, will worsen your cultural disconnection with urban, 
ethnic, and other swing voters." 

While not directly related, there is nonetheless a connection 
between this issue and your selection of a nominee for the 
Supreme Court. If you do riot nominate a woman it will probably 
further complicate the gender politics raised by the choice 
advocates. There will likely be even more agitation if you 
nominate a man whose choice position is not clear • 

. While this memo-- which I showed in draft form to a number of 
senior staff -- is not designed to elicit a decision, I hope this 
background will help should you be confronted with a question on 
this issue before a firm policy is determined. Also, I will seek 
to have this memo serve as the catalyst for a staff process that 
will bring a more carefully delineated set .of options to you. 
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MEMORANDUM FOR THE PRES:DENT 

FROM: THE VICE PRESIDENT 

SUBJECT: Chinese hlien Smuggling 

You asked me to look into the immigration issue while you 
gone, and I will have a report for you shortly on where we stan 
However, we have an immediate problem on Chinese alien smuggling. 

There are three ships of uncertain registry off Baja California 
on the Mexican Pacific coast. These vessels have 650 Chinese 
aboard, all intending to come to the U.S., apparently under the 
auspices of criminally organized alien smugglers. The Coast 
Guard -- which has heightened surveillance since your policy 
directive on alien smuggling -- is on scene, on board the 
vessels, and in control; There had been a hurricane threat; it 
appears now to have dissipated. 

These migrants have been at sea for over six weeks in intolerable 
conditions, and we need to decide quickly what to do. A forceful 
response is necessary for deterrent value with the smugglers. 
The issue is also in the press and we expect public pressures· to 
keep the migrants ou~ but also pr~ssures to treat them humanely. 
Because the issue of funding is central to any decision and 
because there is interagency disagreement on the money, Carol 
Rasco asked me to chair an interagency meeting to sort through 
the issues and provide you with a proposal reflecting senior 
level views. 

All agreed that we want to avoid allowing these aliens to enter 
the U.S. It would cost $3.4 million to detain them while 
processing for exclusion, and use of personnel and detention 
space as well as the cost of deportation would be considerable. 
Two alternatives were considered: landing the migrants in Mexico 
and repatriating them from there by plane or meeting at sea with 
a US Navy amphibious ship which would repatriate the migrants. 

All pre~erred that we approach Mexico 1 with iefugee proces~ing by 
UNHCR and repatriation by plane of those not qualifying as 
refugees. This will require discussions about who pays. In a 
June incident in the Mexican city of Calexico involving Chinese 
migrants, we agreed to share the costs, but the costs were higher 
than anticipated and we did not have additional funds for 
reimbursement of Mexico. Thus Mexico paid twice as much as we 
did. State believes that we will hav~ to promise to pay the full 
cost of the aircraft for this incident ($1-1.5 million) and make 
some restitution for the last time (up to $400,000) in order to 

.gain Mexican agreement. All agreed that this was necessary 
because we will certainly need to work with Mexico again on alien 
smuggling and a solid base for cooperation will be essential in 
the months ahead. 

All agreed further that in approaching the Mexicans, we would 
also want to ensure that security would be adequate, given that 
half the detainees escaped before repatriation in the Calexico 
incident. We will also ask. that the Mexicans seize the smuggling 
ships and that they apprehend and jail the crews or extradite 
them to the U.S. to send a strong signal to the smugglers. 
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There was disagreement on whether we should offer a U.S. milita~, 
aircr~ft or h~re a ci vi liar: ~harter: Defense fel ~ t~ere wa_s n ,~\ON Pt?.~--
securlty requ1rement for m1l1tary a1r, that the m1ss1on was 1 ~ ~ 
enforcement, and that military air ferrying smuggled aliens ack . ~ 
to China would send an inappropriate signal. Justice· believ d l(61U ~ 
that military aircraft would send a signal of.U.S. determina ion I S 
on this issue and that there might be an air security proble ~ 
with non-military craft. State noted that there were no airc 
security problems previously, but pointed out that chartering 
civilian aircraft might be difficult to effect quickiy. 

On funding, every agency agreed that someone else should pay. 
Justice argued that its Immigration Emergency Fund (which has 
never been used in twelve years) requires you to declare an 
emergency (you would indeed ha\re to make such a determination) 
and that this incident did not meet that test. In ·addition, 
states like Florida, Texas, and California have complained that. 
they have not been ab~e to access the fund for what they would 
argue were more serious problems -- Haitian HIV-positive entrants 
and immigrant Salvadorans, Guatemalans and Cubans. Direct 
congressional appeals have been made recently on this issue, and 
it is possible that use of this fund for repatriation of Chinese 
and not for compensating states will anger members whose support 
we need on important legislative issues such as the 
reconciliation conference. 

Finally, Justice also argued that there is no legal authority to 
use the Immigration Emergency Fund to pay restitution for the 
earlier Calexio incident. 

State argued that its refugee and economic assistance was already 
programmed, that this was a law enforcement mission which should 
be paid for as such, and that State had paid for similar actions 
the last three times out of scarce funds designated for 
humanitarian assistance to places like Bosnia, and should not 
have to pay ~gain. De~ense argued that if military air was cised 
it would have to be paid for out of operations and maintenance 
funds cutting further into operational readiness. · 

RECOMMENDATION 

I believe we have the right general approach with the Mexican 
option so long as we are prepared to pay for the air transport 
this time and make some settlement for last time. I lean toward 
the civilian air charter rather than military air which seems 
inappropriate if we can avoid it. 

On funding, I have three recommendations. First, we ask State to ' 
pay for whatever is necessary to resolve disagreement over the 
Calexico payments ($400,000); they can choose the particular 
account from which to draw the money. Second, we ask Justice to 
pay for the air transp6rt and any other costs of this incident 
($1.5 million) from the Emergency Fund. Third, because this will 
not be the last of these incidents, we make an additional $4.5 
million available from the Emergency Fund for future .alien 
smuggling contingencies. To deal with state concerns, we should 
also ask Justice to recommend some·disbursement ($10-15 million) 
to those with immigration problems, e.g., California, Florida, 
and Texas (under the law, the disbursement to states would not 
require that you declare an emergency). That will leave $9-14 
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·million .left in the Fund. Then we should ask legislators from 
those states ~hich received funds to sponsor legislation to 
replenish the fund in FY 94 so that we and they can deal 
future contingencies. (We would then have to offset the 
replenishment with cuts elsewhere in the budget.) 

. If you agree on the funding, we will undertake the necessary 
paperwork and appro~c~ the Mexi~ans. On the worst case 
assumption that the Mexicans balk, I would recommend the 
amphibious craft option, with support from Coast Guard. 

Concurrences by: Anthony Lake, Carol Rasco, Leon Panetta 
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May 4,. 1993 

'rO~ 
'l'HROvGH: 
FROM: 

RE: 

President BC 
Ra!Poo 
Gauldi~~ 
Nuclear safety 

This is in response to your questions about the Washington Post 
article on n~clear safety faxed ~o me yesterday. 

Of 57 unsafe incidents cited in the report/ all but 13 bad"been 
corrected to the satisfaction of Blush's office before the report 
was written. The remainder are in the process of being corrected. 

As soon as she took office, Secretary O'Lea:r;y determined. that the 
nepa_rtment's safety policies and procedures were inadequate. 
Responsibility for various areas of safety (nuclear safety, 
worker safety, chemical and fire hazards, etc.) were split up 
betwe~~ four departments that did not coordinate with each other . 
.About 20 people were killed i.n the Department of Energy under 
Secretary Watkins and many more ware seriouely injured, a 
situation that Secretary O'I.eary found unacceptable. 

O'Leary hae restructured the Department, combin~g all safety 
functions into one office that report5 directly to her. She ho.s 
directed that- office to develop a compreb.ensive ( "cros~-cutting") 
safety policy that focuses oo correcting unsafe situation rather 
than just count1ng them. 

To:norrow, ocay 5, secretary o' r.eacy will announce a rnaj or 
department-wide safety initiative. Attached is a draft copy o::: 
tl1e initiative. 
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J. 

August 11, 1993 

MEMORANDUM FOR THE PRESIDENT 
' 

FROM: THE VICE PRESIDENT 

SUBJECT: GOVERNOR WILSON'S IMMIGRATION PROPOSALS 

You asked me to comment on the major immigration proposals 
being urged by Pete Wilson, Governor of California. In short, we 
s.hould reject his· reconunendation to fight illegal immigration by 
denying citizenship to children born in the United States. 
Certain aspects of his proposal regarding benefits and 
identification cards, however, may warrant review by the inter-
~gency working group on immigration. · 

I. Denying Citizenship to Children Born in the United States· 

, Governor Wilson contends that automatic citizenship 
~ncourages illegal immigrants to have children in this country 
and recommends that the Constitution be amended so as to allow us 
~to deny citizenship to children (of illegal immigrants) WhO are 
:born in the United States. (As you know, the fourteenth 
:amendment provides: "All persons born or naturalized in the 
:united States, and subject to the jurisdiction thereof, are 
:citizens of the United States and the State wherein they 
! reside.") 
I 

We must reject this idea. First; the United States has 
never carved out an exception to the citizenship clause of the 
fourteenth amendment for children of foreign nationals -- even if 
the parents are in the United States illegally. Second, limiting 
birthright citizenship because of lineage and ancestry would link 
·us to the days before the passage of the fourteenth amendment, 
when this country was bound to the Dred Scott decision (the case 
in which the Supreme Court held that African-Americans were not 
"citizens" under the Constitution).. Third, Governor Wilson's 
proposal punishes children who have done nothing to violate the 

. laws of the United States. And finally, no evidence exists that 
such an amendment would actually reduce the number of children 
born in this country to illegal immigrant parents. 
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II.: Denying Education and Social Services. 
~~~~~~~~~~~~~ 

I Governor Wilson believes that we will reduce illegal 
mig!ration if we deny illegal immigrants the right to education 
and other social services. This proposal is also generally 
un~c~eptable. · 

I 

. Whi.le there are no federal statutes that require states to · 
-provide illegal immigrants with an education, in 1982, the 
Supreme Court .held,'in Plyler v. Doe, that the equal protection 
clause prohibits a state from withholding education to children 
who are not "legally admitted·" to the state. To effectuate 
Governor Wilson's proposal would therefore require the .Supreme 
Court to reverse itself. In addition, to deny education to 
children of illegal immigrants would guarantee their. membership 
i~ a permanent underclass in this country. 

Illegal immigrants. are also currently eligible for certain 
federal benefits under the Stafford Dis.aster Relief Act, the 
Medicaid laws, and a Department of Justice directive regarding 
public housing. The Stafford Disaster Relief Act allows an 
i·llegal immigrant to receive the following assistance during or 
because of a Presidential declared disaster: (1) temporary 
housing assistance; (2) individual family grants of up to 
$11,000; and (3) unemployment assistance for up to 26 weeks. 
(The Act explicitly prohibits discrimination based upon national 
origin.) No sound reason exists to tamper with thi:s legislation, 
which provides assistance to individuals struck by disaster • 

. In addition, the 1986 Omnibus Budget Reconciliation Act 
amendments to the Medicaid statute make federal financial 
:participation available for states where illegal immigrants are 
treated for an "emergency medical condition." The level of 
assistance mandated by this statute is minimal, but this aid is 

:quite import.ant. Without such assistance, illegal immigrants may 
;be unable to receive treatment for serious medical problems. The 
Administration may nonetheless want to consider examining current. 

· practices and program .guidelines so to discourage illegal 
immigrants from using these emergency funds for general medical 
assistance. I will ask the inter-agency working group to . 
consider this issue. (The Welfare Reform Group may have already 
begun to consider this issue.) 

Finally, in 1989, the Department of Justice found that no 
HUD regulation existed so as to bar illegal immigrants from 
public housing. (In 1988, HUD proposed a regulation restricting 
illegal immigrants' access to public housing~ however, this 
regulation was never finalized because then~Secretary Kemp 
believed that such a regulation would add to the.homeless 
population.) This Administration has proposed a final.rule 
similar to HUD's 1988 proposed regulation-- i.g., the proposed 
regulation would prohibit illegal immigrants from renting public 
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·housing. This proposed ·regulation is currently under review 
HUq' and may be forwar~ed to OMB as early.as September 1993. 

. In sum, while some evidence exists to support Governor 
Wilson's claim that. federal benefits create an incentive for . 
iliegal migration, I believe that the Administration should focus 
on:reviewing and enforcing employer sanctions and labor laws to 
deter illegal immigration. This will allow us to affect what we 
know to be a major incentive for illegal migration (work) without 
resorting to the more difficult and dangerous response of · 
revoking federal bene£ its·. Staff on the inter-agency working 
gr;oup will be working with immigrant.rights groups in fashioning· 
changes to employer sanctions and labor laws that are both 
a~ceptable and successful. 

III. Identification Cards 

Governor Wilson recommends that the federal government issue 
~ national identification card to citizens and legal residents to 
enable the government, employers, and social service 
organizations to identify these individuals and to deny benefits 
to those without such a·card --illegal immigrants. 

. . . 

During the inter-agency review proeess on a·sylum reform, we 
Qiscussed the concept of creating an identification ~ard for 
employment~ . It was abandoned at that juncture for two reasons. 
First, the health care task force is contemplating using an 
identification card for health care, which may be appropriate for 
\Jse in seeking employment. Second, during the 1986 and 1990 
,immigration reform process, the Hispanic Caucus actively fought 
'th• implementation of national identification 6ards. (Hispanic 
'rights groups have assailed Governor Wilson's identification card 
!proposal, recounting stories about Hispanic Americans who were 
.forced to carry such·cards in the 1950s and 1960s and the 
:discrimination and police harassment that resulted.) Because 
·this idea may have some merit in the employment context (it has 
: been proposed, tentatively, by the Reinventing Government · 
· immigration team), I will ask the inter-agency working group to 

resume its review of this issue. 

* '*. * 
In sum, Governor Wilson's recommendations have nativist and 

xenophobic overtones and, thus, should not be endorsed. The 
inter-agency working group (along with other appropriate sta~f 
members) should, however, review the Medicaid provisions and the 
appropriateness of instituting a national identification card 
system. 

I look forward to discussing these issues further with you.· 
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Civil Rights Act of 1991 Provisions 
Addressing Presidential Appointees· 

In the Civil Rights Act of 1991 ("the Act"), Congress 
extended provisions barring employment discrimination based on 
race, color, religion, sex, national origin, age, and disability 
to previously exemptedPresidential appointees. The 1991 law 
covers "any officer or employee, or .an applicant seeking to 
become an officer or employee, in any unit of the Executive 
Branch, whether appointed by the President or by any.othe:t 
appointing authority in the Executive ikanch." The law· exempts 
appointees confirmed by the Senate, those named to an advisory 
committee, and those who are in the uniformed services. · · 

This spring, the Equal Employment Opportunity Commission 
("EEOC" or "the Comniission") drafted proposed regulations that 
would designate that agency to address complaints brought by 
Presidential appointees. Their proposed regulations, which have 
not been published in the Federal Register, raise many issues. 

The Act provides the President with the opportunity to 
propose, by Executive Order, .his own process to administer 
discrimination complaints raised by Presidential appointees. 
Such procedures would substitute for the EEOC's procedures. To 
date, we have not proposed such an alternative process. 

Below is an oUtline of the most important policy issues that 
require resolution regarding the administration of discrimination 
complaints brought by Presidential appointees; under the Act. 
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Also attached are copies of the Act (tabbed) and the draft 
EEOC regulations. 

ISSUES 

1. Should we challenge the constitutionality of the Act, or 
submit to it? . 

The statute arguably encroaches upon the most sensitive area 
of Presidential power, appointment authority, most particularly 
in the area·of his personal staff .. rna recent qistrict court 
~earing, Judge Stanley Sporkin questioned the constitutionality 
of the Act,as applied to the President's personal staff. 

However, mounting a court challenge would only be 
politically palatable if we had an Executive Order in place that 
addressed the·same issues. This is particularly true in light of 
the fact that the Act, in addition to covering Presidential 
appointees, also covers Senate employees, as.well as state and 
local government employees. We should be mindful, however, that 
not challenging the Act might waive the argument for future 
presiqents. 

2. If we do·hot challenge the statute, should we allow the EEOC 
to administer it or should we establish a different process? 

.The Act allows the President .to designate another entity to 
administer the process., which could be the Equal Opportunity · 

.Officer for the Executive Office of the President ( 11 EOP 11} within 
the Office of .Administration or another agency or office · 
entirely. While the EEOC does have.experience in administering 
such complaints, it does not have a reputation for speedy · 
resolution and relying upon their investigators could raise 
privacy and privilege concerns. · 

3. Should we inciude sexual orientation as a protected class· in 
the.White House Egual Opportunity Policy? 

None of the relevant anti-discrimination laws include sexual 
orientation as a protected class; nevertheless, including it in . 
an Executive order would emphasize this Administration's 
commitment to equal opportunity for homosexuals. We shouid point 

\ out that the Department of Agriculture's new Equal Opportunity 
Employment Policy, see attached, prohibits discrimination on the 
basis of sexual orientation. 

The EEOC presumably could not legally enforce this 
protection, so we would need to establish two tracks if we · 
included sexual orientation as a protected class and wanted the 
EEOC to enforce the law. And, even if we set up an internal 

. process, complainants raising discrimination claims on the basis 
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of sexual orientation would be unable to seek the judicial review· 
provided for in the Act. 

4. Who is a Presidential appointee under the Act?_ 

The Act defines Presidential appointee broadly, and the 
legislative history provides little guidance as to whom Congress 
intended to cover. The statutory. language could be read to 
include any appointee in· the EOP and the Executive Branch, which 
arguably encompasses members of Boards and Commissions, interns, 
and even some volunteers. 

Prior to 1991, Title VII of the Civil Rights Act of 1964 
covered employees of federal agencies .. It is our understanding 
from an EEOC staff member that the Commission. assumed that the 
Act covered Schedule C political appointees at each agency 
although no such complaints apparently reached the EEOC. The 
EEOC. assumes that the 1991 Act does not change that situation, 
although their counsel admitted that their draft EEOC regulations 
do·n6t clarify th~ scope of "Presidential appointee," bUt rath~r 
merely track the Act's language. · 

5. Who is an applicant for a Presidential appointment? 

·Under the Act, applicants for presidentially appointed 
positions also enjoy coverage •. The Act provides no guidance as 
to the scope of this class of individuals. However, EEOC 
practice and case law tend to construe this term broadly. Thus, 
the EEOC told us that someone who sent in a resume for an 
unadvertised position in the·EOP would be considered ari applicant 
under their draft regulations and under analogous regulations for 
civil service and private sector jobs. 

There does not appear to be any principled line that can be 
drawn that would limit the definition of applicant and remain 
consistent with the statute and precedent. 

6. Assuming that we choose to design an internal process, who 
should be responsible for administering complaints? 

The Senate procedures, which are outlined in the Act, 
specify that the Senate Office for Fair Employment Practices 
counsels employees; with any formal complidnts heard by three 
independent hearing board officers. 

We could rely on the Equal Employment Officer for the EOP (a 
civil servant) for counseling and mediation of White House 
complaints, and then .use an administrative law judge for hearings 
and/or an independent board for appeals (possible sources for 
such board members include the EEOC, the Merit Systems Protection 
Board, and the Office of Personnel Management). Another. 
possibility would be to designate a Presidential appointee (~, 
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Chief of Staff) and/or a board within the EOP to hear these 
complaints. 

7. How should the scope of discovery be limited to protect 
executive privilege and.privacy concerns? 

The EEOC draft regulations allow their investigators to 
subpoena witnesses and documents before any formal hearing. 
T_hese draft regulations also _give both parties to a complaint 
subpoena power (discovery) . Disputes between the parties are 
handled by an Administrative Law Judge ("ALJ") and the 
Commission. Thus, the draft regulations raise executive 
privilege. issues. The Senate procedures allow subpoenas by the 
hearing board; objections on the grounds of privilegego to the 
hearing board and then, on appeal~ to the Senate Committee on 

·Ethics. · 

In addition to privilege i~sues, existing EEOC practice is 
to turn over the entire file of a complaint ·to-both parties, 
exposing the documents to Freedom of Information Act ("FOIA") 
requests. Also, the EEOC. is subject to FOIA. Moreover, such 
requests arguably implicate privacy concerns on behalf of both 
parties. · 

For any internal procedure, we would want to recognize 
executive privilege and privacy concerns. However, even if our 
internal procedure was more restrictive in discovery, there would 
still be concerns over privacy, since any outside ALJ or hearing 
bo9-rd officers would have access to "t:he documents and testimony. 
And, even if we were to keep the process entirely within the EOP, · 
all privacy and FOIA concerns still would not be eliminated. 

8.. If administered within the EOP, where would the funds come 
from to pay for these orocedures? Whether administered 
internally or by the EEOC, where would the funds come from 
to pay any relief ordered and attorneys' fees? 

It appears that the costs of adniinistering an internal 
complaint process woti!d" be-born by the White House. However, it 
is unclear_what funds properly are available to cover such costs. 

Additionally, EEOC procedures currently allow remedies in 
the form of both back pay awards as well as specific performance, 
i.e., hiring, elevating or restoring·a:n· injured complainant to 
his or her job. The Act allows a prevailing complainant to 
recover attorneys' fees, and provides that the President must 
reimburse the appropriate federal account for any payment made to 
compensate for a violation. The provision governing Presidential 
reimbursement clearly raises constitutional concerns. 
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CAROL H. RASCO 

SUBJECT DOJ Asylum Reform Briefing 

On July 27, the President directed the Attorney General to . 
review the administrative asylum process,- which is the subject of 
continuing abuse. DOJ was to present its plan for streamlining 
and reforming the asylum process within 60 days. Attached is 
DOJ's· draft of the proposed plan~for reforming the asylum 
process. 

BACKGROUND 

Currently, the asylum process is being abused by aliens who 
claim asylum with no likelihood of succeeding on the merits. 
However, the lengthy process and procedures, lack of· detention 
and work authorization while the case is adjudicated often acts 
as a magnet for newcomers; More than 140,000 claims for asylum 
were filed with INS in FY '93. 

There are two separate and distinct asylum processes. The 
two processes are the INS "affirmative .. process, and the EOIR 
11 defensive .. process. Defensive applicants use asylum as a 
defense against deportation or exclusion from the country. 
Affirmative applicants apply of their volition, before any 
adverse immigration action is taken against them. -

Each process has a backlog. Defensive: 125,000 cases -­
Affirmative: 275,000 cases. 

There are 150 asylum corp officers that adjudicate the 
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affirmative asylum cases. 

There are 86 EOIR immigration judges that. handle defensive 
cases. 

The expedited exclusion legislation developed by the 
Administration deals solely with asylu~ claims made at ports 
of entry. There are about 10,000-15,000 of these claims 
presented every year. 

CURRENT AFFIRMATIVE ASYLUM ADJUDICATORY PROCESS 

Under the current system, individuals who have entered the 
country without INS inspection but were not apprehended, or 
entered the country legally and remain in status or whose status 
has lapsed, come .forward and file a claim for asylum with INS. 
The claim is adjudicated by the. INS Asylum Corp. 

Asylum claims denied by the Asylum Corp. can be appealed to 
an Immigration Judge who will hear the claim de novo or anew. 
These hearings a:re adversarial and involve INS counsel and 
defense attorneys. 

Further. review is available to those denied asylum by an 
Immigration Judge before the Board of Immigration Appeals. BIA 
decisions are administratively final, however, an individual may 
ap?eal to the Federal courts in certain instances. 

A judicial appeal automatically stays the execution of a 
deportation or exclusion brder. If an alien is successful she 
may be allowed to beco~e a permanent resident after the statutory 
time period. 

*** 
Many iri Congress would prefer to dispense with the current 

combination statutory/regulatory asylum scheme. Several bills 
have been introduced to reform and revise asylum completely; 
.remove layers review or appellate rel.ief; change the standard of 
review for asylum claims; or consolidate most aspects of the 
process into one. If the Administration proposal is not credible 
as genuine reform, the Administration's expedited exclusion 
legislation will probably be amended to reflect the changes 
sought. The Administration's legislation has been introduced by 
Senator Kennedy andRepresentat1ve Brooks. So far the strategy 
has been to refrain from marking-up any legislation until DOJ 
presented its plan for asylum reform ~n order to present the 
Administration's legislation and.regulatory changes as a reform 
package. 
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DRAFT 'DRAFT 
COI\1PREHENSIVE ASYLUM REFORM 

I. POLITICAL ASYLUM - ADDRESSING OUR ENFORCEMENT 
VULNERABILITY . 

• Our country's historic tradition and adherence. to 
international treaties establishes the United States' 
commitment to adjudicating claims of political asylUm and 
protecting those-·who are determined to have a· "well-founded 
fear of persecution." 

· • Although asylum adjudication has been the topic of 
heated debate and reform efforts as recently as 1990, 
asylum has not been given priority in the context of 
overall immigration policy and enforcement. 

• As confirmed by recent studies,_grossly insufficient 
resources -- personnel, technological and administrative 
support -- have been devoted to this difficult and delicate 
task. 

. . 

6 Hiring ceilings for the Asylum Corps ·in 1990. were 
sufficient to meet only l/3 of workload assumptions. 
Increases to the Corps in 1991'still did not match caseload 
demands. Emergencies such as Haitian refugee processing at 
Guantanamo diverted scarce resources, and'class action 

·settlements requiring second adjudications added cases to 
the backlog of 100,000 the Asylum Corps initially 
inherited. 

• More t};lan .140,000 political asylum claims were filed with 
INS in FY '93, two and· a half times as many as were 
received in FY '91 (56,000). The Asylum Corps had the 
capacity to adjudicate or otherwise administratively close 
only 36,000. The remainder were added to the backlog which 
now totals over 300,000 cases. · These backlogged applicants 
currently have no meaningful prospect for receiving an 
interview, much less havingtheir claims adjudicated. 

• Compounding the present system's inability to keep current 
with receipts is the fact that pursuant to regulations 
interim work authorization must be issued to non-frivolous 
asylum claimants whose claims are not heard within 90 days. 
(B CFR 208.7) - . 

. . . 

• As a consequence, virtually anyone who applies for asylum, 
whether or not they have a legitimate application, receives 
this valuable benefit. Increasingly, boilerplate 
applications are being filed. Work authorization has 
become a magnet for applications, and no real disincentives 
for·filing exist. 
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• The result is that the system intended to give protection 

to bona fide refugees has presented a rich opportunity for 
abuse to those-who wish to come to and remain in our 
country illegally. · 

II. THE PRESIDENT'S INITIATIVE AND CALL FOR REFORM: 

• Proposed expedited exclUsion legislation announced in the 
President's July 27th anti-smuggling initiative addresses 
one aspect of the· asylum adjudication problem: the highly 
visible problem of individuals arriving.at our airports or 
by vessel with fraudulent or no documentation. 

• The President's initiative also tasked the Department of 
Justice (DOJ) to study and propose reform for the much 
larger component for the asylum. problem, "affirmative 
asylum·." The affirmative asylum system allows individuals 
1) who have entered the country without inspection but were 
not apprehended, or 2) entered the country legally and 
remain in legal status or whose status has lapsed, to come 
forWard and file a claim for political asylii.m.. 

• The Department of Justice studied 1) the regulatory and 
statutory framework for asylum adjudications; 2) the 
productivity of the DOJ components charged with this duty; 
and 3) the applicant profile. The Department also pursued 
an expansive consultation.process, receiving input formv-fhe· 
Hill, federal agencies and non-governmental organizations 
involved in asylum issues. 

' . 
• A set of principles was developed to guide the reform 

process: 

o Asylum adjudications must be fair and timely. 
. ' 

o-· A good asylum system must quickly identify bona...:fide 
refugees. 

o .. To deter abuse and to preserve the integrity of the 
process, an asylum system must have the capacity to remain 
current with receipts. · 

o In the context of ever-increasing migration of people 
with mixed and often complex reasons for departure, asylum 

· adjudications require adjudicators with spe.cialized 
training and access to up-to-date country of origin 
information. · 

COPY 



.DRAFT 
o A fully efficient asylum system must have a credible 
deportation capacity at the end of the process. 

o Asylum cannot be treated in a vacuum but must be seen as 
part of a larger immigration·policy agenda. 

III. THE CURRENT ASYLUM ADJUDICATORY PROCESS 

• The current statutory framework gives the Attorney General 
broad authority .to establish asylum adjudication 
procedures. These procedures are contained in regulations 
at 8 CFR Part 208. 

• Pursuant to those regulations, asylum adjudications are 
initially adjudicated by two Department of Justice 
entities: 1) the INS Asylum Corps, and 2) .Immigration 

-~Judges, part of the .Executive Office for Ilillliigration Review 
(EOIR) • . 

1) JNS. Asylum Corps 

Created in 1990, the Corps now has 150 specially trained 
officers. They have primary jurisdiction over 
approximately 90% of the total political asylum claims 
filed annually. Applying non-adversarial interviewing 
techniques·and utilizing country condition information made 
available through the INS Asylum Resource Information 
Center, their task is to render an asylum decision free of 
foreign policy or immigration bias. Despite its resource 
constraints, the Corps has successfully established its 
credibility for fair adjudications. 

2) Immigration Judges 

A claim denied by the Asylum Corps Officer may be heard de 
novo by Immigration Judges in the context-of deportation or 
exclusion hearings. These proceedings are adversarial in 
nature and generally involve the participation of INS 
counsel and defense ·attorneys. · 

Immigration judges also have primary jurisdiction over 
claims filed by individuals after deportation or exclusion 
proceedings begin (approximately 10% of the .total com,bined 
asylum caseload). Average processing time from receipt to 
final decision for non-detained cases is one year. 
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3) Board of Immigration Appeals (BIA) 

Adlninistrative appellate review of Immigration Judge 
decisions is available before the. Board of Immigration 
Appeals •. The BIA receives approximately 13,000 cases 
annually,·. and 30% of the caseload is made up of asylwn 
claims. Average processing time from receipt to final 
decision for non-detained cases is two years. (Detained 
cases make up 15% of caseload and are completed in 4 · 
months.) 

4) Judicial Review · 

Judicial Revie~ of BIA decisions in deportation proceedings 
is available in the Courts of Appeals. For exclusion cases 
review is available in the District Courts on habeas 
corpus. 

IV. IDENTIFYING THE PROBLEMS IN THE SYSTEM AND CAUSES FOR 
DELAY 

In addition to the central problem of insuffici~~ resources, 
the following major stumbling blocks to expedient adjudications were 
identified: 

The Snowball Effect of "Work Authorization" and Backlog 

• Boilerplate applications clog the system 

o Applications are filed by mail at 4 INS Regional Service 
Centers. Numerous clai~s, valid on their face but lacking 

.factual foundation, have routinely been accepted. 

• Availability of Work Authorization Serves as a Magnet 

o Because work authorization is granted within 90 days of 
filing and the growing asylum caseload precludes all but 
30% of claimants from even getting an interview, anyone can 
file an asylum claim and have an excellent chance. of 
gaining the right to live and work in the United States for 

· extended periods. This loop-hole in the system has become 
. well known and has been exploited by smugglers and other 
· organizers. · ·· 

• No Disincentives Exist for Filing Spurious Claims 
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o Sanctions for filing claims fraudulently have not been 
effectively instituted or enforced. Nor are there other 
negative consequences for abusing the system. 

Delays in Asylum Processing 

• The Asylum Officer Corps process gets bogged down by: 

o The regulatory requirement of a detailed written denial 
by an Asylum Officer, which serves little concrete purpose 
in light of the availability of a de-novo review by an 
immigration judge before an order of deportation can be 
issued. 

o The 60 day period allowed for the -State Department to 
provide a letter commenting on·each individual case; in the 
great majority of cases these letters contain only generic 
country-condition information. 

0 The lack of automation and clerical support available to 
support the Asylum Corps and the drain on officer resources 
caused by the process· for issuing employment authorization 
documents (EADs). 

• The Immigration Judge system must deal with procedural 
complexities and delays: 

0 Until recently, automated scheduling was not available. 
Under current capacity, charging documents issued by the 
asylum office ordinarily do not contain the dat-e and place 
of the initial Immigration Judge hearing, and a second 
mailing from immigration court is necessary to establish a 
date ·for the master calendar-hearing. Unless a notice 
containing date and place is effectively served, an in­
absentia deportation order cannot issue against thoSe 
applicants who choose not to appear • 

. o Average asylum case completion time averages over one 
. year due to·crowded dockets, delays between master calendar 

and merits hearings due to the irregular availability of 
pro-bono counsel and interpreters and the necessity to 
assign priority to detained cases and to deportation 
hearings held in prisons before release of prisoners who 
a~e alieris. · 

• The Board of.Immigration Appeals provides a third 
opportunity for consideration of the case and attendant 
delays: 
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o Two-thirds of the asylum denials by Immigration Judges 
are appealed a~d require a full written decision. 

o The average non-detained case decided by the BIA in 1992 
had been filed more than two years earlier.· 

• Judicial review automatically stays deportation of denied 
·applicants during which t·ime work authorization remains 
valid. · 

Lack of Coordination and Inte2ration between Adjudications · 

• systems for definitively identifying and tracking 
applicants and claims.within the Asylum Corps and between 
the Asylum Corps and Immigration Judge system do not exist. 

• The majority of applicants are free to "drop out of the 
process" with impunity. There is little or no consequence 
to filing an asylum claim, having it denied, changing the 
basis of the claim before the immigration judge, or for 
failing to "show 11 at different stages .of the proceeding. 

V'. . 'FHE NEED FOR AN INTEGRATED SYSTEM AND SECURING AN 
ENFORCEABLE RESULT 

• Although the multi-tiered adjudication structure is 
commonly assumed to be the primary cause for prolonged and 
ineffective asylum adjudications, in fact the major problem 
is the failure to interview all applicants in a timely 
manner. 

• The fail~re of the system means that bona fide claims as 
well as non~meritorious claims are languishing 
unadjudicated. Deserving individuals are prevented from 
securing the protection they require and being given the 
chance to restart their lives and to reunite with their 
.families who may be facing significant dangers. 

• . In addition, INS and EOIR processes are not linked, and 
neither has sufficient resources. According to available 
statistics, in FY 1 92, only 54% of denials by the Asylum 
Corps resulted in charging documents filed with EOIR. ·A 
16% no-show rate at Asylum Corps interviews also indicates 
that claimants "fall-out" rather than exercise their right 
to pursue their claim further. 
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DRAFT 
• The most cost-effective and timely way to effect 

comprehensive asylum reform is a system that interviews all 
applicants quickly, granting asylum to bona fide refugees 
and linking failed applicants to deportation or exclu~ion 
proceedings if asylum is not granted by the INS Asylum 
Officer. · 

VI. WHAT NEEDS TO BE DONE TO MAKE THE SYSTEM WORK 

Speed up Deportation Process for Non-meritorious cases through 
Integration of Adjudications and Streamlining 

. Modify Function of Asylum Corps- Double Productivity 

• . The principal function of the asylum officers must be to 
focus on the speedy grant of asylum to meritorious 
applicants. This can be done by eliminating the 
requirement for a detailed written denial if the officer 
cannot grant the claim. These cases. instead will be 
referred to the Immigration Court according to the 
following procedures: 

o · Upon initial receipt of. the application at the Regional 
Service Center, an order to show cause -- the charging 
document required for initiation of deportation proceedings 
-- will be prepared and transferred electronically to the 
Asylum Corps with the applicant's file. 

o. At the time of interview, applicants' definitive· 
identity will be established through fingerprints or hand 
imaging, eliminating. the possibility of multiple 
applications. · 

· o After the interview, if unable to grant asylum, the 
Asylum Officer will serve the charging document upon the 
applicant either in person or by certified mail within 7 
days. 

0 By linking asylum offices and immigration courts through 
automation, each order to show cause will contain a firm 
hearing date before an Immigration Judge. Failure to 
appear before the Immigration Judge. will result in an order 
of deportation in absentia. 

COPY 
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o As a result, each-affirmative asylum applicant has the 
opportunity for a full and timely hearing before an 
Immigration Judge if the Asylum.Officer was unable to grant 
asylum. However, the applicant cannot defeat deportation 
by simply dropping out, and his application "carries 
consequences." 

. 
• The time-consuming referral of individual cases to the 

state Department will be eliminated. Instead, the state 
Department will utilize the DOJ Resource Information Center 
(RIC) for transferring fully current country condition · 
information."to Asylum Officers and Immigration Judges. 

Improvements at the Immigration Judge_ Level 

• Change the regulations to provide that the same I-589 
asylum application form will serve as the basis for an 
asylum claim throughout the Asylum Officer and Immigration 
Judge process. 

• Double Immigration Judge resources to allow for completion 
of most cases within 90.days from the date of referral from 
the Asylum Office. 

· • Establish master calendars devoted to cases involving 
asylum adjudications so that the hearings are commenced 
expeditiously. 

• ·Devote additional Immigration Judge, support resources and 
priority to the adjudication of asylum claims, thereby 
focusing the maximum amount of resources to expeditiously 
complete these matters.· 

• Prioritize asylum adjudications in a similar fashion to the 
priority given detained cases. 

. . 

• Provide additional comprehensive training to Immigration 
Judges in country· conditions and other asylum related 
topics, and assure regular comprehensive use of the latest 
information available from the Resource Information Center 
(RIC). 

· Stream1ining at the BIA Level 

• Change BIA procedure, by statute, so that all appellants 
must first file a motion for leave to appeal. If the 
motion is granted by the BIA, the applicant will receive 
work authorization and INS will .prepare ·a respon~iv~.brief. 
Motion will be denied by order, and. the Immigration Judge's 
decision becomes the basis .for judicial review. 
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DRAFT 
• Devote increased staff resources to adjudication of asylum 

claims. 

141010 

• Modify BIA procedure by requiring priority treatment of 
asylum ·adjudications similar to treatment of detained cases 
in areas such as transcription, briefing schedules, and 
transmission of files to the Board. -

• .Institute last in-first out (LIFO) treatment of asylum 
~ppeals so that recent filings are expeditiously completed. 

Decouple Work Authorization from Asylum Applications 

• Work authorization will be decoupled from the asylum 
application process and provided only if asylum is granted 
or if the government is unable to issue a decision within 
an initial processing time of180 days for a unified INS/IJ 
adjudication. 

• There will be no work authorization while a case denied by 
an Immigration Judge within 180 days is under review at the 
BIA or on judicial review. Only upon a grant of asylum or 
other order_favorable to the applicant will work 
authorization be issued. 

• Withholding of work authorization is justified by our 
analysis of existing caseload which shows that applicants 
for affirmative asylum have already been in the United 
states an average of 14 months at the time of f1ling, 
indicating that they already have some support base. 

Eliminate Boilerplate 

• ·A widely publicized sanctions campaign against preparers of 
"boilerplate" applications and other fraudulent 
applications should be conducted. INS and u.s. Attorney 

·teams should immediately be established for this purpose. 

• Regulations to ensure that INS Servi~e Centers immediately 
reject boilerplate and incomplete applications are now in 
the expedited clearance process. 

·Devote Sufficient Resources to A void Backlogs by Creating a System which Stays Current 
with Receipts" 

• To address our enforcement vulnerability, the cycle of 
recurring backlogs and protracted asylum adjudications must 
be broken. Good claims must be promptly identified and 
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VII. 

• 

• 

--- --

spurious claims definitively adjudicated. This can only be 
doneby assigning personnel and support resources 
sufficient to meet the full dimensions of the workload. 

A firm guideline of.90 days per administrative stage must 
be established. 

FOLLOW-UP TASKS: PROBLEMS WITH ASYLUM CANNOT BE 
CURED IN A VACUUM 

Deportation and Removal must be Strengthened 

o No reform to the asylum system is complete without a 
credible capacity to deport denied applicants at the end of 

.· the process. INS's capacity to remove non-detained 
applicants is quite limited. This issue was too complex to 
resolve as part of this asylum initiative, but the 
Department of Justice, along with the state Department, 
should establish a task force to develop options for 
implementation within .six months. 

o ~n the meantime, more modest but important statutory 
changes that could be quickly implemented have been 
prepared for inc.lusion in the statutory package of asylum 
reforms. 

o The State Department should, as a matter ·of high 
priority, negotiate bilateral or multilateral agreements 
allowing the return of asylum applicants who have spent 
time in another treaty-adherent country. When these are in 
place, such applicants could be speedily deported to the 
"safe third country" without our having to adjudicate the 
merits of the asylum claim. 

• Judicial Review of all Immigration Matters Must be Reformed 

o Cures to. the administrative asylum process will be 
defeated unless sound reforms to judicial review of all 
immigration cases are instituted. Solid analysis of 

· various alternatives should be undertaken by a combined 
commission involving the Department and the Federal 
Judiciary. Statutory language has been prepared to launch 
thfs commission. 

• The Role of Nongovernmental Organizations 

o Pro bono counsel and other nongovernmental organizations 
can play a useful role in an efficient asylum ·adjud~cation 
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process, both in helping the applicant articulate the claim 
.~nd in advising those without valid claims not to. burden 
·the system. Existing cooperative efforts in certain 
districts may be expandable to improve this function 
nationwide. The new INS commissioner will place a priority 
on improved coordi~ation with NGOs. 

• Emergency Asylum Flows 

o · An emergency mechanism must be available to prevent 
wipe-outs of the system posed by sudden influxes of asylum 
seekers. 
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Draft 10/04/93 

· ASYLUM REFORM 
PROPOSED SfATUI'ORY AMEND:MENTS 

• ELIMINATE BOILERPLATJE AND ENHANCE ANTI-FRAUD PROVISIONS 

Amend INA section 274C to increase penalties and to ensure 
that it applies to preparers and applicants using boilerplate 
or other fraudulent applications. 

• DECOUPLE WORK AU1HORIZATION FROM ASYLlJM APPUCATIONS 

Amerid INA section '2oa to clarify Attorney Genera·!' s statutory 
authority·to deny or suspend work authorization duringal?ylum 
processing, within certain limits adjustable in AG' s 
discretion as needed to respond to sudden surges in 
applications or novel forms of abuse. 

• CHANGE BIA APPEAL PROCESS 

Amend INA to allow BIA appeal only on an approved motion for 
leave to appeal, thus. eliminating one layer of adminstrative 
considara.tion in a great many asylum cases. 

• MAXIMIZE STRATEGIC USE OF RESOURCES TO ENHANCE ASYLUM 
ADJUDICATION CAPACITY AND DETER ABUSE . 

Through statute, establish congressional mandate and/or waive 
restrictions on hiring, space acquisition and equipment 
purchasing to enable fastest possible increase in capacity of 
asylum adjudication units ·(both INS and EOIR) . 

. • SPEED UP THE DEPORTATION PRO~ 

Speed initial phases. Amend. INA section 242B: (1) to 
e1iminate requirement that charging document be printed in · 
both English and Spanish (saves time and cost, and fewer than 
50% of new cases are now Spanish-language anyway); (2) to 

·allow hearing in detained cases 3 days after service of 
charging document (rather than current 14). 

Honor counsel rights· but reduce attendant delays. Amend 
INA to allow counsel at no expense to the Government (current 
provision) and at no delay to the process (new) [sections . 
242(b) and 292]; and· to limit continuances for purposes of 
securing counsel [section 24 2B] -- in order to provide 
reasonable accommodation.for applicant to seek counsel, while 
assuring that the process can move ahead swiftly even if 
counsel is not available. · 

COPY 



DRAFT 
Speed completion of deportation process. ( 1) Amend INA . 

sections 106(a) and 242B to reduce the time permitted to file­
a petition for judicial review to 30 ~ays (from 90) or 15 days 
(from 30) in the case of an aggr_avated felon. (2) Amend INA 
section 212 (c) (waiver for permanent resident) to ban this 
.relief for aggravated felons sentenced to 5 years, instead of 
those. who serve 5 years (present provision often requires 
~aiting to see just how mu~h time will actually be served). 

Minimize incentives for. delay. Amend INA sections 212 (c) 
(waiver for permanent resident) and 244 (suspension of 
deportation) to require that the seven years needed for these 
forms of relief must have run before the issuance of a 
charging document (this change greatly reduces the utility of 
delays .once proceedings have started, and eliminates many 
motions to reopen that now must be fully litigated and may be 
appealed). 

Increase .p~alties for defaults. Amend INA section 
242B (e) to bar most forms of relief in perpetuity (rather than· 
only for 5 years) for those who commit the specified defaults 
specified (e.g. agreeing to voluntary departure but failing to 
depart; failing to show up for asylum hearing) . · · 

. • PREPARE REFORMS OF JUDICIAL AND AUMINISTRATIVE REVIEW 

To assure sound review system for the coming decades, in iight 
of likely immigration pressures, establish a body by.statute, 
including OOJ and Judicial Branch representatives, to study 
and propose thoroughgoing reform of judicial and 
administrative review. 
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U. S. Department of J w,tice 

Wasllillgloll, D. C. 20530 

August 5, 1994 

Memorandum for Carol Rasco 
Assistant to the President for Domestic Policy 

From: Robert S. Litt 
Deputy Assistant Attorney General, Criminal Division 
Dawn Johnsen · 
Deputy Assistant Attorney General, Office of Legal Counsel 

Re: Florida Health Security/ Anti-Kickback Stamte 

Florida's proposed Health Security plan provides for the use of Medicaid funds to 
purchase private insurance policies for individuals who·are now uninsured. Florida proposes 
to have these policies marketed to fudividuals and employers by· private insurance agents, 
who will be compensatecl according to the existing commercial system of commissions set by . 
the companies, typically as a percentage of the premium amount. HHS and DOJ have 
concluded that this proposal violates federal criminal law. 

The anti-kickback statute, 42 U.S. C. § 1320a-7b, makes it illegal to offer or pay "any 
remuneration ... to any person to induce such person'' either "to refer an individual to a 
person" for the provision of "any item or service" paid for by Medicaid or Medicare or to. 
"arrange for or recommend purchasing~' any such service. It also prohibits the receiptor 
solicitation of any such payment. A core purpose of the statute is to ensure that decisions 
about medical care for beneficiaries of Federal programs are not influenced by financial 
incentives from third parties. 1 

The statute's language is broad and plainly covers.the payment of any coi:nmjssions ~­
fiXed or yariable --to insurance agents in exchange for enrolling customers when Medicare 
or Medicaid pays for the policy; such payments would be "remuneration ... to any person 

1 Numerous prosecutions have been brought.under this statute against, for example, 
doctors who have been paid "consulting fees" by drug companies or hospitals in exchange for 
prescribing particular medications or referring patients to particular hospitals. 
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. ~ . to refer an individuat" to a provider paid by Medicaid. We do not understand Florida to 
dispute that its proposal falls within the statutory language. However,· the statute permits the. 
Secretary of HHS, with DOJ approval, to promulgate regulations that "safe harbor" conduct 
that might otherwise violate the sta.rute. 42 US. C. § 132Qa.:.7b(b)(e)(E).2 Florida has ask~ 
for a safe harbor for irs proposal. 

The payment of .variable commissions creates pretisely the situation that the statute is 
designed to prohibit. An agent has an incentive to induce a customer to choose a policy rhar 
would pay a higher commission to. the agent. Those companies that provide lesser benefits 
can spend more money on commissions, V{hich do not benefit the consumer. 3 Thus, for 
policy reasons,· neither HHS not DOJ would approve a safe harbor for the present proposaL 
Morebver, a safe harbor for conducl-lhat is so squarely at the heart of the statute would be . 
difficult to defend against a claim_ that it is ''arbitrary and capricious. n . 

- Flonda. argues that· it has erected safeguards that will prevr:nt "steering;'; that variable 
commissions are needed to pemrit small companies to compete with the marketing strength of 
large companies; and that the payment of variable commissions under the Medicaid and 
Medicare programs is pennitted in other contexts .. These arguments are not persuasive: 

o . Florida's proposed safeguards .do not change the fact that commissions 
constitute remuneration that is prohibited by the anti-kickback statute. 

o The argument that variable commissions are needed to support small 
companies is in effect a concession that steering will occur regardless of 
Florida's safeguards and indeed is the purpose of variable commissions. · 
Assisting ~1Ilall companies in this manner is an option that Congress forec~osed · 
when it passed the anti-k:ickback·statute. 

o HHS and DOJ have never approved and were previously unaware of any. cases 
in which payment of variable commissions to insurance agents under Medicare. 
or Medicaid is permitted; in fact miS refused to grant a waiver to the State of 
California two years ago precisely because variable commissions were 
permitted. HHS is looking into the situations raised by Florida to see if action 
is required. · 

2 Florida. recognizes that its proposal does not qualify for any existing safe harbor. See 
42 C.F.R. §1001.952. . . . 

3 HHS has informed .us, in fact, that there have been instances. in Florida of plans Lhat 
spend little on patients' be~efrts and thereby generate high profits, which could be used to 
pay high commissions. 

-2-
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HHS arid DOJ have proposed to Florida that a safe harbor for the payment of fixed . 
dollar amount commissions, related to the amouot of work involved jn enrolling persons,· 

. would be appropriate and legally defensible. 4 HHS and DOJ have also invited Florida to 
make a counter-proposal but none has. been forthcoming. 

" While even fixed dollar amount commissions ~auld violate the letter of the anti-
. kickback statute, they do not appear to offend the policy underlying the statute. The 

payments would stillinduce agents to enroll individuals in a .health plan, but they would not 
induce agents to steer individuals toward any particular plari.- As a result, although _ 
inducement to participate in the Medicaid system would exist, the apparent purpose of the 
anti-kickback stan1te would not be frustrated, because agents would have no monetary 
inducement to recommend any particular policy over. another. · 
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THE WHITE HOUSE 

WASHINGTON 

August 4, 1994 

MEMORANDUM FOR .LEON PANETTA 

FROM: 

SUBJECT: 

Carol H. Rasco ~ 
Request from Governor Chiles 

Governor Chiles has asked for a joint meeting early next week 
with you and me. Please read below for an update on the waiver 
and proposed action steps. 

Before I could even call the Florida Governor's D.C. office this 
morning to sort through your call with Buddy McKay, the director 
of the D.C. office called me. She had received a report on the 

-Buddy McKay call and says he is on vacation, he had not received 
an update in almost 10 days. Certainly this fits as the matter 
was in our General Counsel's office approximately 10 days ago as 
Joel Klein at Lloyd's direction was assisting me in pulling 
Justice and HHS together. 

HHS, Justice and Florida officials met about a week ago, and 
.Florida was told by all (and our General Counsel concurred to me 
privately) that the issue of competitive commission rates for 
insurance agents is not allowable under the law. Florida left 
the meeting (a) very appreciative of Justice and in·particular, 
Walter Dellinger, and their knowledge and at.titude, and (b) with 
a request by Justice to draw up an alternative on a "range" for 
insurance agent commissions. 

·According to my staff, the indication is that Governor Chiles is 
adverse to the "range" as an option and has his health staff 
preparing another alternative. The D.C. direct9r alluded to this 

· when she said to me this morning that Florida does not feel HHS 
and probably .even Justice will accept the alternative being 
written by Florida. 

Besides the "range," the other alternative available is the "safe 
harbor" concept the·Irns Secretary can provide Florida~ Because 
this allows an exception to the law, the safe harbor concept is 
very frightening to llliS due to the onslaught of requests it might 
create by other states. I agree at this point with HHS in regard 
to the'dangerous precedent that would be set in allowing a safe 
harbor. 
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Governor Chiles has, as of this mqrning, asked for a joint 
meeting with you and me next week on Monday evening late when he 
arrives in D.C., early Tuesday a.m., or he will stay over Tuesday 
evening after his fundraiser for a late meeting that evening or 
early Wednesday. 

The D.C. director volunteered to me that she has warned Governor 
Chiles that White House schedules next week may be awful due to 
health reform escalation. In the meantime, there is nothing new 
yqu and I can sayt.o him at this po:i.nt-on the commission issue 
given that (a) Justice, ·aas arid .our own General Counsel have said 
it cannot be approved as written·and (b) Florida doesn't-seem to 
want to move on the "range" concept. 

I propose: 

. We tell Florida we cannot meet Monday evening, but we will 
call on Monday to confirm a time for Tuesday a.m. (he is 

· available until 10:00 a.m. Tuesday). 

or 

We can tell them you are booked solid, I will see him during 
one of his available times. 

I will have a meeting tomorrow of HHS, Justice,· OMB, WH 
General Counsel and my staff to make sure they (primarily 
HHS) are all once again fully aware of the need to finalize 
this waiver. I will call the meeting with the stated 
purpose ofbeing briefed for the meeting with the Governor 
so there is no reason for anyone to characterize the meeting 
otherwise. 

You may need to make a call.to Donna Shalala after my 
meeting listed above (2) if I feel HHS needs further 
emphasis placed on the waiver. 

COPY 



·'- 47/22/94 17:1J "6'202 4,56 7028 VUM. J:'UL 

/.ll.liOIC•~.·~ . 
.', . 
' ~- . . . 

. i . ·. ·. 
\ ........ ...... . 

. • Df;PARTM.£NT OF HEALTH~ HUMAN SEl'VlCES 

Offic:e of tl'lt Gerwal C01.1nioel 
Wlsl'\~on.; O.C. 20201 . 

'I'O 

FROM 

July 22, 19.94 

: X•vin Thurm 
chief of · st.aff . · · 

~rough: ES .Jj44 C'D 7 k.H1i· 
i Deputy .General Counsel 

SUBJECT: Reno v. ~halala - Whether to request rehearinq .. 
The 'tlinth Circuit'C:o~t·of Appeal& hasclecidec!"Deno v~·srutlala, 

· · which involved a ehallenqe to the Department • 5 19~2 approval of a. 
wel.f.are d~mo.nstration project pursuant to Section 1115. of the 

.$ocial ... s~c:uttt.y Act.. . ~eversing a ·trial court, the ·appellate 
·.panel .be lei that~ ul'ld.e~ tt111 facts of this c;ase, . th~. Departlllent 

cou+t! na.t ie9ally grant the va~vers needed to illpl,e'Jil~rtt Ute·. .· ·• 
. p~oposecs . deiD~n~:~trat~C?n iri the . 8b!$&nce' . of an adequate dcx:U]JJ~ntary 
rec~rd. to·:support ~t:,s d~cisipJi~ . While t~e, cliseu$,1on 1" ~t1e 

. ~C!gft~~!ii~:ot~;~~,~~~~~Aeff•J:f¥Hc!:::.s;~u tKZ-•!;i;tt:~;;e~ · 
·the' o~) .acti~n&, ral.SE!d by. ~:r:'J.~.tc:s ·of the ~~11ons.tra.t1:o~ · anci . ~~e:. 
·;a£?!£t11Qt!L¢¥,::;~::l•t!;t:£!tiys · rGc~rcl" tge Psrittsa!Pt 

A re~est·fo~ a rehea~incf of thili dec~sion, eittter by the_ .panel·' 
.that 4aciclad the ~ase or en .ba!lc by- the f~ll 'Ninth Circuit·, ml.Uit. 

· .. be Di_aci~ by 'Wednesday,· July 27th. · · · · · 

. The follovinCJ reasons arque a:ga1nst requestinq ~ureber. review: 
-- .. ·- . 

1. ·There is no basis fer. seekl.nCJ a reviev ~nly );)y, the. p~nel tha.t 
.. clec::icied the Cii.Se. There are no issues that we· c:oul,d raise 
that w.e.re ·not addressed· in 1;.he. clecision. · 

2. succes~ful requests for hearing en bAne generally requ.ira a · 
stron9 factual ease, where 'the hold.inq Qf the court raises 
importan~ issues of law or the· threat· of si~nifieant harm to 
the losinc;rputy. The facts· in this Cii..Se may:not meet this 

·:test. · · · 

Moreover I the preeise le;al holcHn9 is qllite llmitea. It only 
equires the Dep.artmAn~ to create~~ administrative record 
o support its decisipn. ·To malce a creciib~e case for hearinq 

~-....:::=.s.~OE, however I· DOJ .... might need to refer to the broad 
anquag~'in the decision and to characterize the decision as 
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having wider ·implications t~an a carefUl readinq of the 
specific holding .of the· cQUrt would requi:re. For example, it . 
might t,>e necessary to arq~e t~at the decision inco~rectly 
requires' the o·epa~tmept: to d'evelop an extensive administrative. 

. record supportinq the approval of·~~y de]!lpristration.· _Filing · · «· .ile~~U~a!l:~!:~!~~p!i:f~!s i~;~~~!· :~:d~S:~i~~~re~~t~able ·. 
. . ' . . . ' ,. . . .. 

3 ~ Because .the specific noldinq i~ narroir, the oep~rtment should · 
. _be able to comply with the mandatewitho\lt a substantial .. 

.. ·change in policies or procedures and without increasing the 
. time ·needed to review applications. . . ' 

. . . . . 

4. In fact,·the standards for waiver review specifled.by the .
1 
.. c;ourt are similar; to t}los.e already adopted by the Department .·· · . 

. · ~~o~~~u;: .. ~t·!·.~. ~c·I~i!di' .. ~.;i~~·eP~~~~~.p~:·.· ~~~:il~e~.· !a6~n!~;t!~t The ... 
· ~1th Sect·l.On l'll!) Procedur~l Principles .. curre~tly bel.ng . ·. .· 

. consi,de_red for ad()ption, by ... the Department~- - · . . . . . . . . . . . 

5 . ~here Js .;. p()SS il:>i 1i:ty tj,at .in ei\ bl\DC revieW <'0Ul4 l:"eS>Ji t ih .·· 
a dec~¢icm that is adverse to the Department on issues that 

·. were, argued before, k:;ut. not decided by_, the current panel. 
. . . . . . . . ( . : . ,· :. . . .... 6~ Even if the.circ\iit:j\lst .a.f~irmed .the decision, this.co.uld. 
expand· the impact- of: the· decisi.C:m. 

. . 
. ' . . . . 

-~ .. ··.· .. ·····.·~\···,.· 
.. . . . . 

. . ' . 
. .· . . .. ·. \ .. .' . .· . 

Michael s .. Wald 
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INFORMATION 

MEMORANDUM FOR THE PRESIDENT 

FROM: HOWARD PASTER 

SUBJECT:. FREEDOM OF CHOICE LOBBY AND THE LEGISLATIVE CALENDAR 

We.are coming under increased pressure from the Freedom of Choice 
lobby to press Speaker Foley and Majority Leaders Gephardt and 
Mitchell to take up the Freedom of choice Act as early as next 
month. In deciding how to respond to that request, it is 
necessary to _take a look at how the broader issues of abortion 
~nd choice will play out during the bal~rice of the year. 

It is likely that abortion-related .debates and votes will develop 
·in the House andjor the Seriate on four separate appropriations 
bills: 

- The Labor-HHS appropriations from which you have deleted 
the Hyde amendment and where there will certainly be a battle 
about -the appropriate use of federal funds to finance abortions; 

- The Treasury, Post Office, General Government 
appropriations from which you have deleted a provision that 
precluded health plans for federal employees from including 
abortion as an available benefit in such plans; 

- The Defense appropriations where ther~ is often a debate 
·on the terms and conditions under which abortions may be 
performed in military hospitals; and 

- The District of Columbia appropriations which President 
Bush vetoed because it did not limit abortion rights in the 
District despite the federal payment to the District. 

In addition, the foreign aid bill may engender additional debate 
because of policy·changes you have made in this area. 

Also, however abortion rights are dealt with in the health. care 
reform initiative, we know in adv.ance there will be an intens.e 
debate on this question. Already we have health .care reform 
~liies weighing in passionately on both sides of the issue. This 
debate .will take place in. several conuni ttees throughout the · 
hearing and mark-up process and on the floor for the balance of 
1993. 
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In the face of all of.this.we are confronted with intense and 
growing pressure from Clinton supporters who maintain the Freedom 
of Choice Act (FOCA) was not taken up last year as a courtesy to 
the-Clinton campaign. The argument being. made is quite_simple: 
you told us last fall it was a bad time td have FOCA debat~d in 
the House and Senate and we accepted your recommendation in order 
to help elect a pro-choice ticket. Now you owe it to us to 

·encourage the Hill leadership to move the bill quickly. If you 
do not help us press for .quick action on this most fundamental 
measure, we will then wonder what is the value of having helped 
to elect a pro-choice ticket. 

The counter argument, made by some, is that it is not in the 
interests of the Administration to have a. substantial national 
de~ate on abortion at a time when we want to refocus attention on 
the economy and health care reform. Those who hold this point of 
view argue that we will have a good many abortion debates and 
vot.es in the months ahead; it does not make sense for us to 
unnecessarily bring attention to this issue. In the ~ords of one 
Member of Congress with whom I spoke, "This, along with gays in 
the military, will worsen your cultural disconnection with urban, 
ethnic, and other swing voters." · 

While not directly related, there is nonetheless a connection 
between this issue and your selection of a nominee for the 
Supreme Court. If you do not nominate a woman it will probably 
further complicate the.gender politics raised by the choice 
advocates. There will likely be even more agitation if you 
nominate a man whose choice position is not clear. 

While this memo -- which I showed in draft form to a number of 
senior staff -- is not designed to elicit a decision, I hope this 
background will help should you be confronted with a question on 
this issue before a firm policy is determined.. Also, I will seek 
to have_ this memo serve as the catalyst for a staff process that 
will bring a more carefully delineated set of options to you~ 
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MEMORANDUM FOR ~E~t: ~'£~ r:ri!!dn~~fk ~-
~~~i~~A; 3) . ·~ g~. '/LU~f1041_J_ -lo))/i 1 

1 t 

OFFICE OF MANAG~l't.[' HmJ :DV>.:ro~n.; ~ 
OFFICE OF THE STAFF SECRETARY 

FROM: ,. ABNER J. MIKVA . ~C"':Vf\ 
COUNSEL TO THE PRESIDENT ()''' 

RE: Chinese Immigration Litigation 

A recent order in the Golden Venture litigation requires the 
White House to.further comply with the plaintiffs' discovery 
requests. As you may recall, there have been three document 
requests in this litigation (November 10, 1993, November 30, 
1993, and May 27, 1994). The Department of Justice has advised 
us that responsive documents dating until October 25, 1994·should 
be provided. You may be reviewing some documents from July 1994 
through October 1994 for the first time. Piease review all of 
your documents to ensure that all relevant documents are 
produced~ If there is doubt whether a document has previously 
been given to thls office, please provide it for our review. 

Copies of the document requests are attached. While 
reviewing your documents, please look closely at the following 
specific requests: November 10, 1993 _Document Requests 11, 17, 
18, 28, and 30; and May 27, 1994 Document Requests 5, 8, and 10. 
The judge has ruled explicitly that these requests calling.for 
EOP documents are relevant and fall·within the scope of the 
discovery. · 

The judge has also ruled that the following are not relevant 
and need not be complied with: November 30, 1993 Document 
Requests 1, 3, and 5; and May _27, 1994 Document Request 11. 

Please provide any and all responsive documents (other than 
those that you previously produced) to Marvin Krislov in Room 128 
as soon as possibl.e, but not later than the close of business on 
Thursday, December 16, 1994 .· 

If you have any questions on this matter, please contact me 
at 6-2632 or Marvin at 6-7903. 

Attachments 
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WASHINGTON 

ATTORNEY CLIENT COMMUNICATION 
A'r'l'ORNEY WORK PRODUCT 
PRIVILEGED·AND eeNFfDEM~tkL~ 

December 20, 19,93 

MEMORANDUM FOR OFFICi Ot 'l'Hll: VICE PR:£Sl0BN'1' 
DOMESTIC POLICY COUNCIL 
NATIONAL SECURI~V COUNCIL 
orFICE OF COMMUNICATIONS 

~ 

DETERM~NED TO BE AN 
ADMIN IS I RATiVE MARKING 
INITIALS:J..JJ DATE: $fz;tlo4--

FROM: BERNARD W. NUSSBM1M 
CLIFFORD M. SLOAN 
MARVIN KRISLOV 7JJJf../ 
Chinese Immigration Litigation 

In a lawsuit where Chinese n~tionals are asserting their 
right to political asylum, a federal judge in the Middle District 
of Pennsylvania ha~ granted a discovery request for documents 
that allegedly show White House "interference• with the 
processing of these claims. No decisions have been made about 
the possibility or turther challenges to ~he discovery order, but 
we need to obtain all possibly responsive documents now. 

Accordingly, we ara asxinq all White House components that 
may have been involved with the formulation or enunciation ot 
policy to searcn your tiles and provide copies ot any possibly 
responsive documents to Marvin Krislov at tne counsel'S O!f1ce, 
126 OE05, no later than close or business on Wednesday. oecemPer 
22, 1993. The plaintiffs' document request includes memoranda, 
working drafts, cables, electronic mail communications, messaqes 1 
and notes of meetings. If you have any questions about this 
request, please contact Cliff Sloan at 7900 or Marvin Krislov at 
7903. . 

Attached is a listing of plaintiffs' document requests 
applicable to the White House (as provided in court documents). 
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Documents Reguested 

1) "documents created after May 1, 1993, which direct, encourage 
or order that illeqal Chinese immiqrants will be maintain~d in 
confinement pendinq the resolution of their asylum applications••; 

2) "documents directing the Executive Office of Immiqration 
Review and/or the Immiqration Judqes to expedite the asylum 
hearin~s for the Chinese nationals who arrived aboard the Golden 
Ventu:re an J'une 1.993''; 

3) "documents sent to the Executive Office of Immigration 
Review, the Board of Immiqration Appeals or the Immigration 
.rudqes . • • betw~~n May 1.993 to the present which discusses the 
p()litical consequences of qrantinq or del'l.yinq asylum.to Chinese 
asylW!l s;:eekers:": 

4) "dooum~ntso. which communicated to the Immigration Judqes that 
t.ha UnitQd states considarad the handling of the Golden Venture 
oar.:~&: a priority"; 

5) ''documents which contain raf.ax-anco~ to the granting or 
denial of continuanoa r~quests from attorney~ representinq asylum 
applicant~ from the Golden Vent~"; 

6) "documQntG ~aatQd aftQr .Tune s, 1993 ~hich rQVQal the tarms 
of an a~raQmQnt botwaon tho United States and tho PRC to rQturn 
illegal Chinaso immigrants to the PRC"; 

7) 11 documente; created since Juna 6, 1.99:3 1 litating- deadlines or 
time requirements by which the Immigration 3Udges or Board of 
I~iqration Appeals had to rule upon asyl~ application~ or 
appeals from Chinese asylum applicants; •• 

8) "documents created since May 1993 stating the treatment 
received by Chinese nationals who have been deported to the 
People's Republic of China by the United.States or Mexico": 

9) 11directives, orders, ~nd policy guidelines issued by the 
White House to the Execut..i ve Office of Immigration Review, 
Department of Justice, rNS, or Office of Immiqration Judges, 
regarding.the desired proces:sing times for Chinese asylum 
applications filed aftet"" June 1. 1 1993"; 

10) "documents reflecting :;;chedules or 'ta+qet dates' for. 
deportation of Chinese detainees arriving in the United· States 
since June 6, 1993 "; · · 

11) ttdoclllllents sent to the o:rrice or Immi9i-ation Jud'i.fes in 
J5altimo:p:i, Maryland since JW1e 6 1 1993 by the White House, 
stating the procedures to process and/or adjudicate asylum 
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applications tor Chinese asylum.applicants from the Golde_n 
Venture"; 

12) ''documents· since June 6, 19513 se!'lt troJn the White House to 
Associate Attorney General Webster Hubbell or Attorney General 
Janet Reno, directing or encouraging the deportation of the 
asylum applicants from the_Golden.yenture"; 

13) "docwnents in the possession of • • • the National Security 
council [or] the White House evidencing or stating that Chinese 
deportees from the United States have undergone forced 
sterilizations or abortions, imprisonment, re-education through 
labor, or physical abuse upon their deportation to the PRC since 
January 1, .1993"; 

14) "documents in theWhite House, discussing the impact 6:r 
national aedia attention on the likelihood of persecution of 

· Golden Venture detainees upon their return to the P:Rc••; 

15) "documents reflecting data on asylum grants and denials to 
,Golden Venture passengers, and data on asylum grants and denials 
to Chinese applicants from January 1, 1992-January 31, 1992, and · 
from January 1, 1993 to June 5, 1993'«; · 

16} 11all White House documents stating the scope and terms of 
the President's new policy (announced in mid-June) designed to 
stop illegal immigration"; · 

17} ''all documents through which the President 1 s policy to stop 
illegal immigration was communicated or transmitted to the 
Executive Office of Immiqration Review, Board of !mmigration 
Appeals, or the Office of Immigration Judges"; 

18) "documents originating within the White House • -. • which 
were communicated to the Executive Office of Immigration Review 
of Immigration· Judges, which discuss[] or characterize[] the 
credibility of the asylum applicants from the Golden Venture;" 

19) "documents reflecting- a policy decision to enforce the 
.holdinq in Matter of Chang~ BIA No. 3107 (1989) in asylum cases 
arisirig after May 1993"; · . 

20) "documents establishing and stating the plan/policy to brinq 
Immigration Judqes to York. Pennsylvania to resolve the asylum 
petitions for Chinese applicants from the Golden Venture"; 

21) 11docUlllents conta~ninq the name of Yang You Yi (the petitioner 
in the Pennsylvania case) not previously provided bY the INS or 
State Department"; 

22) "a'll docmnents created since June 1, 1993 proposing or 
directing the development of an information program to be 

3 
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hroadcaGtfpublishlld to or within the PRC by the united states 
Information Agencyjlloice of AmoriC!a atating danr;J~rs and adverse 
oonsoquencaQ of Qaeking illaqal imm.igration to th~ United 
sta.tas"; 

23) "all dooumantQ direotin~ the preparation of progr~s 
intended for broadcast/publication to or within the PRC, 
atat[ing]the policy reaso~s for production_of thasa programs, and 
aotual transcripts or raoo~dinqs of programs intended for [such 
broadoaatfpublication]"l and · 

24) "all documents reflecting an agreement between tha PRC and 
the United States for the production andfor broadcast of 
information programs in. or into China (as dasoribad in #22, 
above)." 

4 
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MEMORANDUM FOR THE PRESIDENT 

FROM: THE VICE PRESIDENT 

SUBJECT: Chinese hlien Smuggling 

You asked me to look into the immigration issue while you were 
·.gone, and I will have a report for you shortly on· where we stand. 
However, we have an immediate problem on Chinese alien smuggling. 

There are three ships of uncertain registry off Baja California 
on the Mexican Pacific coast. These vessels h~ve 650 Chinese 
aboard, all int~nding to come to the U.S., apparently under the 

·auspices of .criminally organized alien smugglers. The Coast 
Guard -- which has heightened surveillance since your policy 
directive on alien smuggling--- is on scene, on board the 
vessels, and in control. There had been a hurricane threat; it 
appears now to have dissipated. 

These migrants h~ve been at s~a for- over six weeks in intolerable 
conditions, and we need to decide quickly what to do. A forceful 
response is necessary for deterrent value with the smugglers. 
The issue is also in the press and we expect public pressutes to 
k~ep the migrants out but also pressures to treat them humanely. 
Because the issue of funding is central to any decision and 
because there is interagency disagreem~nt on the mon~y, Carol 
Rasco asked me to ~hair an interagency meeting to sort through 
.the issues and provide yoti with a proposal reflecting senior 
level views. 

All agreed that we want to avoid allowing these aliens to ebter 
. the U.S. It would cost $3.4 million to detain them while 
pr6cessing for exclusipn, and use of personnel and detention 
space as well as the cost of deportation would be considerable. 
Two alternati~es were considered: landing the migrants in Mexico 
and repatriating them from there by plane or meeting at sea with 
a US Navy amphibious ship which would repatriate the migr~nts. 

All preferred that we approach Mexico, with refugee processing by 
UNHCR and repatriation by plane of those not qualifying as 
refugees. This will require discussions about who pays. In a 
June incident in the Mexican city of Calexico involving Chinese 
migrants, we agreed to share the costs, but the costs were higher 
than anticipated and we did nqt have additional funds for 
reimbursement of Mexico. Thus Mexico paid twice as much as we 
did .. State believes that w~ will have to promise to pay the full 
Cost of the aircraft for this incident ($1-1.5 million) and make 
some restitution for the last time (up t6 $400,000) in order to 
gain Mexican agreement. All agreed that this was necessary · 
because we will certainly need to work with Mexico again on alien 
smuggling and a solid base for cooperation will be essentiai in 
the months ahead. · · 

All agreed further that in approaching the Mexicans, we would 
also want to ensure that security would be adequate, given that 
half the detainees escaped before repatriation in the Calexico 
incident. We will also :ask that the Mexicans seize the smuggling . 
ships and that they apprehend and jail the crews or extradite 
them to the u.s. to sencsopyto the smugglers. 



There was disagreement on-whether we should offer a U.S. military 
aircraft or hire a civilian charter. Defens~ felt there was no 
security requirement tor military air, that the mission was law 
enforcement, and that military air ferrying smuggled aliens back 
to China would send an inappropriate signal. Justice b~lieved 
that military aircraft would send a signal of U.S. determination 
on this isstie and that there might be an air security pr6blem 
with non-military craft. State noted that theie were no_aircraft 
security problems previously, but pointed out that chartering 
civilian_aircraft might be difficult to effect quickl~. 

On funding, every agency agreed that someone else should pay. 
·.Justice argued that its Immigration Emergency Fund (which has 

never been used in twelve years) requires you to declare an 
·emergency (you would indeed have to make such a determination) 
and that this incident did not meet that test. In addition, 
states like Florida, Texas~ and California have complained that 
they have not been able to access the fund for what they would 
argue were more serious problems -- Haitian HIV-positive entrants 
and immigrant Salvadorans, Guatemalans and Cubans. Direct 
congressional appeals have been made recently on this issue, and 
it is possible that use of this fund for repatriation of Chinese 

._and not for compensating states will anger members whose support 
we need on important legislative issues such as the · ·· 
reconciliation conference. 

Finally, Justice also argued that there is no legal authority to 
use the Immigration Emergency Fund to pay restitution for the 
earlier Calexio incident. 

State argued that its refugee and economic assistance was already 
programmed, that this was a law enforcement mission which should 
be paid for as such, and that State had paid for similar actions 
the last three times out of scarce funds designated for 
humanitarian assistance to places like Bosnia, and should no~ 
have to pay again. Defense argued that if military air was used. 
it would have to be p~i4 for out of operations and mainteriance · 
funds cutting further into operational readifiess. · 

.RECOMMENDATION 

I believe we have the right general approach with the Mexican 
option so long as we are prepared to pay for the air transport 
this time and make some settlement for last time. I lean toward 
the civilian air charter rather than military air which seems 
inappropriate if we can avoid it. 

On funding, I have three recommendations. First, we ask State to 
pay for whatever is necessary to resolve disagreement over the 
Calexico payments ($400,000); they can choose the particular 
account from which to draw the money. Second, we ask Ju~tice to 
pay for the air transport and any other costs of this incident 
($1.5 million) from the Emergency Funq~ Third, because this will 
not be the last of these incidents, we make an addi t],onal $4 .·s 
million available from the Emergency Fund for future alien 
smuggling contingencies. To deal with state conce~ns, we shbuld 
also ask Justice to recommend some disbursement · ( $10.-15 million) 
to those with immigration problems, e.g:, California, Florida, 
and Texas (under the la~AAe~ to states would not 
require that you declar~~~)·J That will leave $9-14 



million left in the Fund. Then we should ask legislators from 
.·those states which received funds to sponsor legislation to 
replenish the fund in FY 94 so that we and they can deal with 
future contingencies. (We would then have to offset the 
replenishment with cuts elsewhere in the budget.) 

If you agree on the funding, we will undertake the necessary 
paperwork and approach the Mexicans~ On the worst case 
assumption that the Mexicans balk, I would recommend the military 
amphibious craft option, with support from Coast Guard. 

Concurrences by: Anthony Lake, Carol Rasco, Leon Panetta 
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OFFICE OF THE VICE PRESIDENT 

WASHING'fON 

April 6, 1994 

MEMORANDUM FOR LLOYD CUTLER 
SPECIAL COUNSEL TO THE PRESIDENT 

FROM: KUMIKI GIBSON \i.-~ 
ASSOCIATE COUNSEL TO THE VICE PRESIDENT 

SUBJECT: COMMUNITY EMPOWERMENT 

At the request of Jack Quinn,· I a~ forwarding to you some 
background information on the Empowerment Zones/Enterprise 
Communities Program. Attached are. (1) fact sheets on the program 
and the application process; (2) the President's September 9, 

· 1993 memorandum which, among other things, directs the 
Secretaries of HUD and USDA (the Cabinet members with the 
statutory authority to select the zones and communities) to 
consult with the Community Enterprise Board regarding the actual 
designations; and (3) a draft memorandum regarding the selection 
arid designation process. 

As Jack Quinn mentioned to you, we have been struggling 
with the issue of whether to establish rules governing contacts 
betw~en White Hou5e staff (who do not serve on the Board) and 
HUD/USDA regarding specific applications for designation. 
We w~lcome the adv~ce of your office on this issue. 

Please contact me if yo~ have any questiohs regarding this 
matter (202-456-7020). 

Attachments 

cc: Bob Rubin (w/o attachments) 
Carol Rasco (w/o attachments) 
Sheryll Cashin (w/o ~ttachments) 
Paul Weinstein (w/o attachments) 
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MEMORANDUM FOR: 

FROM: 

SUBJECT: 

OFFICE OF NATIONAL DRUG CONTROL POLICY 
EXECUTIVE OFFICE OF THE PRESIDENT 

Washington, D.C. 20500 

AUG 3 0 1993 

THE VICE PRESIDENT 

AliG 3 0 REC'O 

CAROL RASCO, ASSISTANT TO THE PRESIDENT 
FOR DOMESTIC PQLICY 

BOBRUBIN, ASSISTANT TO THE PRESIDENT 
FOR ~CON MIC POLICY 

LEE P. BROWN 

Community E powe Initiatives 

I read with considerable interest your memorandum of Augu~t 10 
(subject as above). The overall initiative, the guiding 
principles as defined in your memorandum, and the coordinating 
structure are, in my view, exactly what is needed to address the 
myriad problems the Nation and its cities, towns, and communities 
are now struggling to overcome. I heartily applaud the efforts 
of your working group and offer both my full support for the 
initiative and the complete cooperation and assistance of my 
Office and my staff in ensuring its success. 

The level and effectiveness of community involvement are keys to 
the success of this initiative. The "bottom up" aspect to which 
you refer, that is, the principle of involving local communities 
in solving their own problems, is especially important. The· 

·value of this involvement, both in defining the problems that 
must be addressed and the priority each should be given, and in 
developing sensible and real world solutions have been clearly 
illustrated by the many successful community partnership programs 
now in place in our communities. Developed principally using 
Federal funds, these coalitions have generally been built around 
efforts to reduce the impact of drug use, drug crime, and the 
related violence that plagues many of our communities. A strong· 
base of both experience and expertise in community empowerment 
are certainly to be found there. 

Further, from my many years as a law enforcement official, I know 
the value and u:t;ility of involving the police and other 

. components of the local criminal justice system in any effort at 
community empowerment. Only .in that area do I see any 
fundamental ·.weakness in the principles you have developed. The 
criminal justice system, and especially the police, working as 
resources·for and in close coordination with all. components of 
the community -- with families, businessmen, social service 
institutions, and community groups -- can play an important and, 
in many ways, pivotal role in any program to fully and 
successfully empower our communities. 
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For years, the infrastructure of our cities and communities has 
suffered a slow erosion. Now we must take the necessary steps to 
reverse that erosion. Progress may be slow in coming, but 
through realistic and coordina~ed efforts sue~ as.those that. will 
surely grow from this initiative, we will have an immediate and 
positive effect on the lives of our citizens. Further, ·we will 
give them the ·power, the tools, .and the resolve to ensure that 
these efforts are continued until the job is done .. 

I ·support your proposal to establish a Cabinet-level Community· 
Empowerment Working Group and stand ready to provide whatever 
.support you may require to ·ensure the success of this critical · 
and challenging initiative. 
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WH. Bruce Lindsey (For the President) ------
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The Vice President asked that the President look at 
this today. Please advise as to the President's decision. 
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TH.E WHITE HOUSE 

W~SHINGTON 

September 4, 1993 

MEMORANDUM FOR THE PRESIDENT· 

FROM: 

RE: 

THE VICE PRESIDENT 
CAROL RASCO . 
BOB RUBIN 

. PROPOSED PRESIDENTIAL ~EMORANDUM ESTABLISHING 
THE COMMUNITY ENTERPRISE BOARD 

Attached is a proposed Presidential Memorandum establishing 
an intergoverrunenta·1 "Community Enterprise Board" to coordinate 
your Administration's community empowerment-strategy. The 
Community Enterprise Board will be chaired by the Vice President, 
with Carol Rasco and Bob Rubin serving as Vice-Chairs. The Board 
will be comprised of the Secretaries of HUD, Agricul·ture, 
Treasury, Commerce, HHS, Interior, Education, Transportation, and 
Labor; the Attorney General; the Administrator of EPA; the 
Director of the Office of National Drug Control Policy; the 
Administrator of SBA; the Director of OMB; and the Chair of the 
Council of Economic Advisors. 

The Board will serve as a forum for (1) the development of. 
selection criteria for the designation of empowerment zones and 
enterp-rise communities, (2). the discussion of proposed exemptions. 
from legislative and regulatory mandates requested by 
communities, and _(3) the coordination of existing programs that 
promote community·empowerment. Its first task will be to assist 
Secretaries Cisneros and Espy in the successful implementatioq. of 
your empowerment zone legislation, which was signed into law as 
part of the Omnibus Budget Reconciliation Act. 

In addition to establishing the Community Enterprise Board, 
the proposed Memorandum also requires the Secretaries of HUD, 
Agriculture, and HHS to develop (by November 1, 1993) regulations 
regarding the dispensation of the $1 billion in Titl~ XX grants 
provided for in the empowerment zone legislation. Th~ directive 
also requires the participating agencies to identify ·(within 15 
.days of the issuance of the Memorandum) existing programs for the 
use in empowerment zones and enterprise communities . 

.. f 

We hope you will be able to issue this Memorandum on 
_ Wednesday, Septenlber 9, 1993, a_s part of the conununity 

development event in Cleveland. . . \ . 

Please indicate your decision: ~ Approve . Discuss Further 

Thank you. 
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september 9, 1993 

- MEMORANDUM FOR THE VICE PRESIDENT 
THE SECRETARY OF THE TREASURY 
THE ATTORNEY GENERAL 
THE SECRETARY OF THE INTERIOR 
THE SECRETARY.OF AGRICULTURE 
THE SECRETARY OF COMMERCE 
THE SECRETARY OF LABOR . 

DRAFT 
gt)~<f 

THE SECRETARY OF HEALTH AND HUMAN SERVICES 
THE SECRETARY. OF HOUSING AND URBAN DEVELOPMENT 
THE SECRETARY OF TRANSPORTATION 
THE SECRETARY OF EDUCATION 
THE ADMINISTRATOR OF THE ENVIRONMENTAL PROTECTION 

AGENCY . . 
THE ·DIRECTOR OF THE OFFICE OF NATIONAL DRUG 

CONTROL POLICY 
THE ADMINISTRATOR OF THE SMALL BUSINESS 

ADMINISTRATION 
THE ASSISTANT TO THE PRESIDENT FOR DOMESTIC POLICY 
THE ASSISTANT TO THE PRESIDENT FOR ECONOMIC POLICY 
THE CHAIR OF THE COUNCIL OF ECONOMIC ADVISORS 
THE DIRECTOR OF THE OFFICE ON MANAGEMENT AND 

BUDGET 

The Vice President and I strongly believe that the best way to . 
serve distressed communities in urban and rural America is 
through a comprehensive, coordinated, and integrated approach . 
that combines bottom-up initiatives and private sector 
innovations with responsive Federal-State support. Today, I 
direct 'the Federal agencies to work cooperatively to implement 

. this approach in. a way that reflects the principles of the · 
Vice President's National Performance Review -- i.e., meeting .the 
needs of local communities through a performance=measured, · 
customer-driven philosophy and a cross-agency approach. I also 
hereby establish the President's Community Enterprise Board 
. ("Board") to advise and assist me in coordinating across agencies 
the various Federal programs available (or potentially available) 
to distressed communities and in developing further policies 
related to the successful implementation of our community 
empowerment efforts. 
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The Vice President has agreed to chair this Board, and the 
Assistant to the President for Domestic Policy and the Assistant 
to the President for Economic Policy have agreed to serve as 
Vice-Chairs of the Board .. I request the following Administration 
officials to serve on this Board: . the Secretary of the Treasury, 
the Attorney Gener~l, the Secretary of Interior, the Secretary of 
Agriculture, the Secretary of Commerce, the Secretary of Labor, 
the Secretary of Health and Human Services, the Secretary of 
Housing and Urban Development, the Secretary of Transportation, 
the Secretary of Education, the Administrator of the 
Environmental Protection Agency, the Director of the Office of 
National Drug Control Policy, the .Administrator of the Small 
Business Administration, the Director of the Office of Management 
and Budget, and the Chair of the Council of Economic Advisors. 

The fit~t task of the Board is to assist in the successful 
implementation of the Administration's empowerment zone 
legislation, Subchapter c of Title XIII of the Omnibus Budget 
Reconciliation Act of 1993, Pub. L. No. 103-66, reprinted at 
139 Cong. Rec. H5851 (dail¥ ed. ,Aug. 4, 1993) ("Empowerment . 
Zones, Enterprise Communit~es, and Rural Development Investment 
Areas"). This Act authorizes the Secretaries of HUD and 
Agriculture to designate certain localities as empowerment zones 
and enterprise conununities, thus enabling them to receive certain 
federal funds and other benefits from the· Federal· Government. 

Other programs, old and new, are similarly beneficial to local 
communities. These programs, however, form an overly complex, 
categorical, unworkable, and ineffective response to the needs of 
distressed communities. ·I hereby direct the Board to review· 
these programs in order to asce~tain how we can make the entire 

·Federal effort more responsive to the needs of distressed 
communities. In addition, with respect to the empowerment zones 
and enterprise· communi ties, I direct. the Secretary of the 
Treasury, the Attorney General, the Secretary of the Interior, 
the Secretary of Agriculture, the Secretary of Commerce, the 
Secretary of Labor, the Secretary of Health and Human·services, 
the Secretary of Hou~ing and Urban Development, the Secretary of 
Transportation, the Secretary of Education, the Administrator of 
the Environmental Protection Agency, the Director of the Office 
of National Drug Control Policy, and the Administrator of the 
Small Business Administration to (1) identify, within 15 days of 
this directive, existing programs that further the goals and 
objectives set forth in this memorandum and the Act and 

. ( 2) make avai.lable, to the extent permitted by law, funds from 
those programs for use in ,implementing the strategic plans of the 
designated empowerment zones and community enterprises. 
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In order to advise and as~ist me regarding issues that relate to 
community development and empowerment, I request that each Board 
member -- · 

(a) Provide me with recommendations, consistent with 
Section 13301 of the Omnibus Budget Reconciliation Act of 1993 

· ("OBRA" or "the Act"), on the criteria to be used for selection 
: an'ct designation of empowerment zones and enterprise communities, 

as set forth in Section 13301 of the Act; · 

(b) Identify additional legislative mandates that further 
the goals and objectives set .forth in this memorandum and the Act· 
and, where appropriate, develop for my consideration 
recommendations for further action; 

(c) Identify legislative mandates that may be impeding 
State, local, and tribal governments from meeting the goals and 
objectives set forth in this memorandum a~d the Act, and, where 
appropriate, develop for my consideration recommendations for 
further action; and · 

. (d) Consult with. the Board regarding exemptions from 
regulatory mandates for which the member agency has jurisdiction 
and inform his or her decisions regarding any such exemptions 
with the recommendations·of the Board. 

In addition, I direct each of the agencies to cooperate fully 
with the Chair, the Vice Chairs, and the Secretaries."of HUD and 
Agriculture in assisting designated zones and enterprise 
communities in successfully implementing their strategic plans 
under Section 13301 of the Act. This inter-agency effort shall, 
among other things, coordinate federal assistance and support 
within each empowerment zone and enterprise community. 

In order to meet the goals and 6bjectives set forth above, I also 
request the Secretary of HUD and the Secretary of Agriculture to 
consult with the·Board regarding (1) the designation, under 
Section 13301 of the Act, of empowerment zones and enterprise 
communities and (2) possible revocation of designations, as set 
forth in Section 13301 of the Act. · 

Finally, I direct the Secretaries of HUD, Agriculture, and HHS 
(in consultation with the Board) to take, by November 1, 1993, 
the appropriate regulatory measures to ensure that the use of all 
Title XX grants awarded under the Act meets the criteria of 
Section 13761 'Of the Act, including, specifically, that portion 
of Subsection·c that requires~ among other things, localities to 

~ 3 -
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use Title XX grants (1) in accordance with the strategic plans 
approved by the Secretaries of HUD and Agriculture, (2) for 
activities t~at directly benefit the residents within the 
designated empowerment zOnes and enterprise communities, and 
(3) to promote economic independence for low-income families and 
individuals. · · 

* * . * 

With the Board members' commitment to achieving community 
empowerment and to providing our local communities with a single 
Federal forum, we will be able to assist distressed communities 
and American families all across urban and rural America in 
obtaining economic self-sufficiency. 

Thank you. 

- 4 -
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WITHDRAWAL SHEET 
Clinton Library 

Collection: Domestic Policy Council- Rasco, Carol 

OA/Box: OA 7 453 
File Folder: Empowerment Zones [2] 

Archivist: rfw 

Date: 3/30/04 

1. Memo For WH Staff from Lloyd Cutler re: prohibited contacts regarding the 
Community Empowerment Program, 2p 

4/23/94 

RESTRICTIONS 

P5 

Pl National security classified information [(a)(!) of the PRA]. 
P2 Relating to appointment to Federal office [(a)(2) of the PRA]. 

· Bl National security classified information [(b). (I) of the FOIA]. 
B2 Release could disclose internal personnel rules and practices of an 
agency [(b)(2) ofthe FOIA]. 

P3 Release would violate a Federal statute [(a)(3) of the PRA]. 
P4 Release would disclose trade secrets. or confidential commercial 
or financial information [(a)(4) of the PRA]. 
PS Release would disclose confidential advice between the President and 
his advisors, or between such advisors [(a)(S) of the PRA]. 
P6 Release would constitute a clearly unwarranted invasion ofperQ 
privacy [(a)(6) of the PRA]. . . 

C. Closed in accordance with restrictions contained in donor's deed o. gift. 

B3 Release would violate a Federalstatute [(b)(3) of the FOIA]. 
B4 Release would disclose trade secrets or confidential co=ercial financial information 
[(b)(4) of the FOIA]. 
B6 Release would constitute a clearly unwarranted invasion of 
personal privacy [(b)(6) of the FOIA]. 

lea d · sclo · nformation compiled for law enforce-
)( o e FOIA]. 

d dis se information concerning the regulation of 
stitutions [ )(9) of the FOIA]. 

B9 Release would disclose geological or geophysical information 
.. - ... - -·- -
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.,· 
THE WHITE HOUSE 

MAY 2 5 REC'O 
WASHINGTON 

May 23, 1994 

MEMORANDUM FOR ALL WHITE HOUSE STAFF 

FROM: LLOYD CUTLER dPnc_ 
SPECIAL COUNSEL TO THE PRESIDENT 

SUBJECT: PROHIBITED CONTACTS REGARDING. 
THE COMMUNITY EMPOWERMENT PROGRAM 

As you may know, the community empowerment program 
authorizes the Secreta.ries of HUD and USDA to select certain 
localities as empowerment zones and enterprise communities, thus 
enabling them to receive certain grant funds and other benefits 
from the Federal Government. On September 9, 1993, the 
-president, among other things, designated the Vice President to 
chair ·the Community Enterprise Board (comprised of 15 executive 
branch departments and agencies) to oversee the implementation of 
the program and directed the Secretaries of HUD and USDA to 
consult with the Board regarding the actual designati6ns. We 
presently anticipate r~ceiving close to 800 applications for the 
104 slots; therefore, the application process will be extremely 
competitive. · 

Consistent ~ith White House policy, refereticed in prior 
memoranda from the Counsel's Office, and in order to ensure the 
fairness of this competitive grant process, the following 
procedures shall govern communications between White House staff. 
and executive branch agencies regarding the'community empowerment 

.program: 

1. All comments concerning particular 
applications should be directed to Kumiki 
Gibson, Associate Counsel to the Vice 
President. As appropriate, Kumiki will ~ 
transmit the conimunication to the appropriate---..___ 
agency. With the exception of the .staff of · 
the White House office~ repr~sented on the 
Board, no other member of the White House 
staff should discuss a particular application 
(planned, proposed, or pending) with any 
agency. 
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2. Other communications regarding the sel~ction 
process should be directed to one of the 
three White House offices that oversee the 
Board (i.e., the Office of the Vice 
Pre~ide~t; the Do~estic Policy Council, or 
the National Economic Council) -­
specifically, Jack Quinn, Carol Rasco, or Bob 
Rubin. · 

3. Of course, members of the White House staff 
may communicate directly with executive -
branch agencies with respect to general 
policy matters or budgetary, administrative, 
or legislative issues. 

* * * 

Please cooperate in qbserving the guidelines discussed 
above. If you have a·ny questions regarding these procedures, 
please feel free to contact Kumiki Gibson·or me. 
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WITHDRAWAL SHEET 
Clinton Library 

Collection: Domestic Policy Council - Rasco, Carol 

OA/Box: OA 7 453 
File Folder: Department of Energy 

1. Memo From Gauldin to POTUS re: nuclear safety, lp Lpo-..y:~.,: .. _l) 

Archivist: rfw 

Date: 4/2/04 

4/4/93 

2.Memo To the Secretary [DOE] from Dan Reicher, Peter Brush re: nuclear safety, 
2p 

4/30/93 

RESTRICTIONS 
Bl National security classified information [(b) (I) of the FOIA]. 

PSI Jo fe 

PS 

Pl National security classified information [(a)(l) of the PRA]. 
P2 Re:lating to appointment to Federal office [(a)(2) of the PRA]. B2 Release could disclose internal personnel rules and practices of an 

P3 Release would violate a Federal statute [(a)(3) of the PRA]. 
P4 Release would disclose trade secrets or confidential commercial 
or frnancial information [(a)(4) of the PRA]. 
PS Release would disclose confidential advice between the President and. 
his advisors, or between such advisors [(a)(5) of the PRA]. 
P6 Release would constitUte a clearly unwarranted invasion of perc 
privacy [(a)(6) of the PRA]. . . 

C. Closed in accordance with restrictions contained in donor's deed of gift. 

agency [(b)(2) of the FOIA]. · 
B3 Release would violate a Federal statute [(b)(3) of the FOIA]. 
B4 Release would disclose trade secrets or confidential commercial financial information 
[(b)(4) of the FOIA]. 
B6 Release would constitute a clearly unwarranted invasion of 
personal privacy [(b)(6) of the FOIA]. 

lea · clos 'nformation compiled for law enforce-
ses [ )( e FOIA]. 

tl disc se information concerning the regulation of 
stitutions [( (9) of the FOIA]. 

B9 Release would disclose geological or geophysical information: 



May 4, 1993 

'l'O: l?resident BC 
THROuGH: . Rasco 
FROM: Gauldin~,0 

RE: Nuclear ec.£ety 

This is ln response to your guestion5 about the Washington Post 
article on n~clear safety faxed to me yesterday. 

ut 57 unsafe incidents cited in the report, all but 13 had been 
corrected to the satisfaction of Blush's office before the report 
was written. The remainder are in the p~ocess of being corrected. 

As soon as she took office, Secretary O'Leary deterroined.that the 
Depa_rtment's safety policies and procedures were inadequate. 
Responsibility for various areas of safety (nuclear safetyr 
worker safety, chemical and fire hazards, etc.) were split up 
between four departments that did not coordinate with each other. 
About 20 people were killed in the Department of Energy under 
Secretary Watkins and many more were seriously injured, a 
situation that Secretary O'Leary found unacceptable. 

O'Le~J ha~ re8tructured the Department, combining all eafety 
functions into one office th~t report~ directly to her. Sh~ has 
directed that office to develop a comprehen;;ive ("c:I:"os5-cu.tting") 
safety po~icy that focuses on co~ecting unsafe situation rather 
than just counting ~hem. 

Tomorrow, ~ay s, secretary O'Lea~ will announce a major 
department-wide safety initiat:ive. Attached is a dra:ft copy of 
the i.riitiative. 
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- - ' April 30, 1993 
1 ---- -

HEHORANOUH TO THE SECRETARY 

FROM: 

SUBJECT: 

. ISSUE: 

Dan Reicher-, Peter Brus~ 
Safety l~tt1at1ves . {0'. . 

·' . 

suggest possible components of a Safety Initiative that . 
could include: · 

1. Immediate steps that will be taken to emphasize that 
protection of DOE workers arid members of the public 
residing near DOE facilities is the top pr-iority of·. 
the Department; and 

2- Announcement of element~ of a longer te~ str4tegy 
that signals the Depar-tment's determination to 
establish a new Qra of openness in matt~rs of 

.environment, health and safety. 

BACKGROUND: The proposed realignment has stimulated conc:~rn in 
some quarters that the Depa~tment has a reduced 
corrrilitment to safety. The Attachment contains possible .. 
components of a comprehensive safety init1at1ve, · . 

· addressing both short and long-term act1ons wh1ch 
would underscore your comm1tment to strong safety -
progr~ms and emphasize the benefits of the 
Departmental realtgnment as it relates to saf~ty and 
health issues. This inftfative vas prepared with 
input from Environment, Safety and Health. Nuclear 
Safety, Defense Programs, Environmental Restoration 
and Waste Management, Public Affairs. and Congressional 
Affairs. Not included is an initiative on the Nuclear 
Safety •lrlhfte Paper• which will be briefed to you 
separately. The· proposed initiatives which you could 
select include: 

A. IMMEDIATE INITIATIV£S 

o Develop a Comprehensiv~ Departmental Safety and 
. Health Policy. 

o Establish the Authority of the: Assistant Secretary 
·for Ert¥ironment. Safety and Health to Force 
Cessation of Unsafe Operations. 

o Rescind the 60-0ay Notice Requirement established 
by Secretary Watkins for Env1ronment, Safety and 
Health assessment. 

o Develop a Departmental •fatality Policy• 
with Strengthened Investigation Procedures. 

o Establ1sh Employee-Management Health and Safety 
Cormiittees at All DOE sites. . 
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o Seek to Accelerate Is!ua~ce of the Price-Anderson 
Nuclear $af~ty Rules. 

o St.rQngthen DOE's Federal Employee Occupational 
Safety and Health Program. 

o Call for Transition to Occupational Safety and 
Health Administration Regulation at DOE sites. 

8. lONG-TERM INITIATIVES 

o Review All DOE Classfffcat1on Procedures and 
Poltcies to Enhance Free Flow of Environment 
Safety an Health information to the Public. 

o Develop Specific Actions to Institutionalfze 
Responsibility for Environment, Safety and Health 
at All levels of DOE Including Contractors. 

RECOMMENDATION: That you determine which of these are to be included in your 
overall Safety and Health lnitiativ~s . 

. APPROVED: 

DISAPPROVED:_.~~....:....----­

DATE; ~-------___.:._ __ 
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W-ITHDRAWAL SHEET 
Clinton Library 

_Collection: Domestic Policy Council - Rasco, Carol 
Archivist: rfw 

OA!Box: OA 5859 
File Folder: . Immigration Info '92/'93 [1] Date: 4/2/04 

. . 

1. Memo From V.P. to POTUS re: Gov. Wilson's inllnigration proposals, 3p 8/11/93 

PI National security classified information [(a)(!) of the PRA], 
P2 Relating to appointment to Federal office [(a)(2) of the PRA]. 

P3 Release would violate a Federal statute [(a)(3) of the PRA]. 

RESTRICTIONS . 
Bl National security classified information [(b) (!)of the FOIA]. 
B2 Release could disclose internal personnel rules and practices of an 
agency [(b)(2) of the FOIA]: 
B3 Release would violate a Federal statute [(b)(3) of the FOIA]. 

PS 

P4 Release would disclose trade secrets or confidential co=ercial 
or financial information [(a)(4) of the PRA]. 

· B4 Release would disclose trade secrets or confidential commercial financial information 
[(b)(4) of the FOIA]. 

PS Release would disclose confidential advice between the President and 
his advisors, or between such advisors [(a)(S) of the PRA]. 
P6 Release would constitute ;t clearly unwarranted invasion of perc 
privacy [(a)(6) of the PRA]. - · ·· · 

C. Closed in accordance with restrictions contained in donor's deed o gift. 

B6 Release would constitute a clearly unwarranted invasion of 
personal privacy [(b)(6) of the FOIA]. 

lea · clos · formation compiled for law enforce-
ses [ )( e FOIA]. 

· disc se information concerning the regulation of 
titutions [ (9) of the FOIA]. 

B9 Release would disclose geological or geophysical information 



August l:i, 1993 

MEMORANDUM FOR THE PRESIDENT 

FROM: THE VICE PRESIDENT 

SUBJECT: GOVERNOR-WILSON'S IMMIGRATION PROPOSALS 

You asked me to comment on the major immigration proposals 
being urged by Pete Wilson, Governor of California. In short, we 
should reject his recommendation to fight illegal immigration by 
denying citizenship to children born in the United· States. · 
Certain aspects of his_proposal regarding benefits and 
identification cards, however, may warrant review by the inter­
agency working group on immigration. 

I. Denying Citizenship to Children Born in the United States 

Governor Wilson contends that automatic citizenship 
encourages illegal immigrants to have children in this country 
and recommends that the Constitution be amended so as to allow us 
to deny citizenship to children-(of illegai immigrants) who_are 
born in the United States. (As you know, the fourteenth -
amendment provides: "All persons born or naturalized in the 

.United States, and subject to the jurisdiction thereof, are 
citizens of the United States and the State wherein they 
reside.") 

We must reject this idea. First, the United States has 
never carved out an exception to the citizenship clause of the 
fourteenth amendment for children of foreign nationals-- evenif 
the parents are in the U~ited States ~!legally. Second, limiting 
birthright citizenship because of lineage and ancestry would link 
us to the days before the passage of the fourteenth amendment, 
when this country was bound to the Dred Scott decision (the case 
in which the Supreme Court held that-African-Americans were not 

_"citizens" under the Constitution). Third, 'Governor Wilson's -
proposal punishes children who have done nothing to violate the 
laws of the United States. And finally, no evidence exists that 
such an amendment would actually reduce the number of children 
born in this country to illegal immigrant parents. 
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II. Denying Education and Social Services to Illegal Immigrants 

Governor Wilson believes that we will reduce illegal 
migration if_ we deny illegal immigrants the right to education 
and other social services. This proposal is also generally 
unacceptable. 

While there are no federal statutes that r~quire states to 
provide ~llegal immigrants with an education, in 1982, the 
Supreme dourt held, in Plyler v. Doe, that the ~qual protection 
clause prohibits a state from withholding education to children 
who are not "legally admitted" to the state. To effectuate 
Governor Wilson's proposal would therefore require the _Supreme 
Court to reverse itself~ In addition, to deny education to· 
children of illegal immigrants.would guarantee their membership 
in a permanent Underclass in this country. 

Illegal immigrants are also currently eligible for certain 
federal benefits under the Stafford Disaster Relief Act, the 
Medicaid laws, and a Department of Justice directive regarding 
public housing. The Stafford Disaster Relief Act allows an 
illegal immigrant to receive the following assistance during or 
because of a Presidential declared disaster: (1) temporary 

·housing assistance; (2) individual family grants of up to 
$11,000; and (3) unemployment assistance for up to 26 wee~s. 
(The Act explicitly prohibits discrimination based upon national 
origin.) No sound reason exists to tamper with this legislation, 
which provides assistance to individuals struck by disaster. 

In addition, the 1986 Omnibus Budget Reconciliation A6t 
amendments to the Medicaid statute make federal financial 
participation available for states where illegal immigrants are 
treated for an "emergency medical .. condition." The level of 
assistance mandated by this stat~te is minimal, but this aid is 
quite important.· Without such assistance, illegal.immigrants may 
be unable to receive t~eatment for serious medical problems. The 
Administration may nonetheless want to consider examining current 
practices and program guidelines so to discourag~ illegal 
immigrants from using these emergency funds for general medical 
assistance. I will ask the inter-agency working group to 
consider this issue. (The Welfare Reform Group may have already 
begun to consider this issue.) 

Finally, in 1989, the Department of Justice found that no 
HUD regulation existed so as to bar illegal immigrants from 
public housing. (In 1988, HUD proposed a regulation re,tricting 
illegal immigrants' access to public housing; however, this 
regulation was nevar finali~ed because then-Secretary Kemp 
believed that such a regulation would add to the homeless 
population.) This Administration has proposed a final rule 
similar to HUD's 1988 proposed regulation-- i.e., the proposed 
regulation would prohibit illegal immigrants from renting public 
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housing. This proposed regulation is currently" under review at 
HUD and may be forwarded to OMB as early as September 1993. 

In sum, while some evidence ·exists to support Governor 
Wilson's claim that federal benefits create an incentive for 
illegal migration, I believe that the Administration should focus 
on reviewing and enforcing employer sanctions and· labor laws to 
deter illegal immigration. This will allowus to affect what we 
know to be a major incentive for illegal migration (work) without 
resorting to the more difficult and dangerous response of 
revoking federal; benefits. Staff on the inter-agency working 
group will be working with immigrant rights groups in fashioning 
changes to employer sanctions and labor laws that are both 
acceptable and successful. 

III. Identification Cards 

Governor Wilson .recommends· that the. federal . government issue 
a national identification card to citizens and legal residents to 
enable the government, employers, and social service 
organizations to identify these individuals and to deny benefits 
to those without such a card -- illegal immigrants. 

During the inter-agency review process on asylum reform, we 
discussed the concept of creating an identification 9ard for 
employment. It was abandoned at that juncture for two reasons. 
First, the health care task force ·is contemplating using an 
identification card for health care, which may be appropriate for 
use in seeking employment. Second, during the 1986 and 1990 
immigration reform process, the Hispanic Caucus actively fought 
the implementation of national identification cards. (Hispanic 
rights groups have assailed Gove~nor Wilson's identification card 
proposal, recounting stories about Hispanic Americans who were 

_forced to carry such cards in the 1950s and 1960s and the 
discrimination and police harassment that resulted.) Because 
this idea may have some merit in the employment context (it has 
been proposed, tentatively, by the Reinventing Government 
immigration team), I will ask the inter-agency working group to-
resume its review of th~s issue. · 

* * * 
In sum, Governor Wilson's recommendations have nativist and 

xenophobic overtones and, thus, should not be endorsed. The 
inter-agency working group (along with other appropriate staff 
members) should,. however, review the Medicaid provisions and the 
appropriateness of instituting a national identification card 
system. 

I look forward to discussing these issues further with you. 
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.,., RESTRICTIONS 
Pl National security classified information [(a)(l) of the PRA]. 
P2 Relating to appointment to Federal office [(a)(2) of the PRA]. 

. Bl National security classified information [(b) (1) of the FOIA]. 
B2 Release could disclose internal personnel rules. and practices of an 

. agency [(b)(2) of the FOIA]. 
P3 Release would violate a Federal statute [(a)(3) of the PRA]. B3 Release would violate a Federal statute [(b)(3) of the FOIA]. 

PS. ~~ 

PS ~(J'-(:0 

P4 Release would disclose trade secrets or confidential co=ercial B4 Release would disclose trade secrets or confidential co=ercial financial information 
or financial information [(a)(4) of the PRA]. [(b)(4) of the FOIA]. . 
PS Release• would disclose confidential advice between the President and B6 Release would constitute a clearly unwarranted invasion of 
his advisors, .or between such advisors [(a)(S) of the PRA]. personal privacy [(b)(6) of the FOIA]. 
P6 Release would constitute a clearly unwarranted invasion of perc · lea d ·sclos · formation compiled for law enforce-
privacy [(a)(6) of the PRA]. . . ses [ )( e FOIA]. 

· dis se information concerning the regulation of 
· stitutions [ (9) of the FOIA]. 

PRM Personal records misfile defined in accordance with 44 USC 2 1 (3). elease would disc ose geological or geophysical information 



.. ~·· .: v-r·t a•t .., "111: 
~ ....... _,...., ............. 

··:·,-. 

. ~ 
i . . 

-D~PA.lTM£NT OF HEALTH a. HUMAN SEIYICES 

--------------~----------~--------~--~--------------~--------~· 

. /":J":~. ·~.·~. '· 
\ :. ... . 

·. . ...... 

·' 

TO : Kevin Thurm, . 
chief of. Staff· 

July 221 1994 

OffiCI Of· tN Gerwal CCM:~ru;el. 
Wa~ o.c. 2o201 

·noM. 

ThtOuqh: . ES~C~ 7Mf·{ 

Deputy General counsel 

SUBJECT: Seno v~ ~halala - Whether to request rehearinq 

The Ninth circuit court of . Appe~l~ has clecid•cl Beno v.. shalaia 1 .. 

which invl:)l,Ved a.cha.llenqeto th.e.Department•s 1992 approva.]. of a• 
wel.f.a~~ d.mC)nstre.tion proj~ct Pl.lrS~ar.it to Sectiof\' 11~.5 o.f . tbe .. . 

·. Sop;i,al seeu~~t.y Act~ . leveising a. trial court, . ~he ·appallai.:.a .... . 

· ~l~~~~!iitli~;~~a!:illr~~~~~~1~~~~~~ 
sp~c1f~c~lly i'.· ~~e cput'~ · held·. ;llat .. l=~~aus~·~f•·····.t!l~··•··imp~~~~c:• .. of·. 
;~~!, C)~~~C::~4QhS,l·ai~~ci. :~Y.#;~~ic::~:·:Cif_t,~~:·~~""~tr~~.i:'?:l'l.·· ~~~,····~~~ ... ·. 
ne)Ctra(;)~~ll'l~ilY•.·· ~Pct.z:o~e adml~i~tra,tl.ve re~~rd." ···~e Departme~t ·· 
m"'.st;- ~·eview the proposal f\irthu. .. · . .. .· · .. ·.·.· · · -

.. ~-r~qlJ~i~· fC)~>~:tell~a~ing< a~· ~_is.·d~<;~~ion, ei~~r by thepan~i . 
that.. ci~C~d.a~r the c~~~· or. en: bah,C 'by . the ·.· f~ll -}{inth. CirCl.lit I • must, .. ··· 

: he · Jriada by weanesday, · July· :21~··~ · · · · · · 
I ' •, ' ~I " . • • ·• '> ' • 

·The follovin~ reasons arque against requesting.furdier review:: 

l .. Tnere is no '.bas~s for seeking· a ·revie" only hy· the panel that· .. 
clecicled ·the case. , There are no issues that we c:ould raise · 
• that w.ere not. addressed in· the decision.· · · · 

. . . 

2. Suc~essfu.l requests for hearing enbanc:;'qanera.lly· require a 
• st:r'Qng factual case I whete t:.he holcUnq of the court raises · 
iD1pOrtaJ'it issues. of, law .or the threat of s{gnifi'cant harm. -to 
the losin9 party. .The facts in this· case :may· not meet this 
~ft. . . 

Hore~ver, the preeise le;al h~ldin9 is quite iui.ted. It only 
requiz:-es the Depar.t:.11uln~ to create ~~ a.dministrati ve record · ·· · 
to support its decision. To milke a creclible case £or hearing- '· 
en .. bane, however I DOJ lliqht neea to refer to the broad 
lanquaqe ~n the· deeision and to ctharacteriz~ the.decision as 
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having wider implications than a careful readinq of the 
specific holdinq of t~e court would require. For. example·, it 

. miqht be necessary to ar9~e 1:.hat the decisioll incorrectly 
.requires the Department .to' develop an eXtensive adl!linistrative 
record .sup.portinq t.he· app;-oval .of any demonstration. . Filing 

· pape;-s tha'b read. the opinion b+oac:lly. WOU:ld :be very undesirable 
since, if a rehearing is. 'not.qranted, the Department would· 

·.have made unnecessar-Y concessions in this reqard~ . . . ' . 

3. Because the specific hQldii'lq.is narrow, the· Department should 
'be able to comply w'ith the mandate without' a sub.st:;antial 
change in policies or proc;edure$ a.nd without increasinc;j the 
time needed to review applications. 

' 4 •. In fact, ·the standards ;for waiver review specified by 'the 
· ·.court are similar to ·those already adopted by the Department 

in the Section ·1115. Policy Principles Ci.dop~ed last· .A~CJllst. The· 
· procedures specified by the. court generally are consistent 

with· section. 1115 ·Procedural Principles currently being· .. ·· ... 
C:::onsider~d for adoption by .the Dl!partmel'lt. 

5. Therei~ a possibility.that an enbanc review could result i.n 
a_d,ecision th.at is advers~.to the Department oriissues that 

. were argued before, but not decided by 1 the current _paneL 
' ' ' 

6. tven if t~e· Circuit just.affirmed the decision, this· could 
e~pand the impact.· of the·. dec~~ion. · 

. . ·. .. . . ' 
. . . ,-, . . ' . . 

. · !" . . ·· .. ~· n , '='.. ~n ·.. . · . · 
. . . 

Michael s .. Wald 
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U~ S. Department of Justice 

Wa.rhbtgron. D. C. 2U.S30 

August 5, 1994 

Memorandum for Carol Rasco 
Assistant to the President for Domestic Policy 

From: Robert S. Litt 
Deputy Assistant Attorney. General, Criminal Division 
Dawn Johnsen 
Deputy Assistant Attorney General, Office of Legal Counsel 

Re: ··Florida Health Security/Anti-Kickback Statute .· 

Florida's proposed Health Security plan provides for the use of Medicaid funds to 
. purchase private insurance policies for individuals who are now uninsured. Florida proposes 
to l1ave these policies marketed to individuals and employers by private insurance agents, 
who will be compensated according to the existing commercial system of commissions set by 
the companies,· typically as a percentage of the premium amount. mrs and DOJ have 
concluded that this proposal violates federal criminal law. 

The ariti-ki.ckback statute, 42 u;s.c. § 1320a-7b, makes it illegal to offer or pay "any 
remuneration . . . to any person to induce such person" either "to refer an individual to a 
person" for the provision of "any item or service" paid for by Medicaid or Medicare or to 
''arrange for or recommend purchasing" any such service. It also prohibits the .receipt or 

· solicitation of any such payment. A core ptitpose of the statnte is to· ensure that decisions. 
about medical·· care for beneficiaries of Federal prog.tams are not influenced by fmancial 
incentives from third parties. 1 · 

The statute's language is broad and plainly covers the payment of any commissions-­
fixed or variable --to :irisurance agents in exchange for enrolling customers when Medicare 
or Medicaid pays for the policy; such payments would be "remuneration . . . to any person 

1 Numerous prosecutions have been brought under this starute against, for example, 
doctors who have been paid .. consulting fees'' by dmg companies or hospit.a.Is in exchange fot 
prescribing particular medications or referring patients to particular hospitals. . . 
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. . . to refer an individual II to a provider paid by Medicaid. We do not understand ~florida to 
dispute that its proposal falls within the statutory language. However, the statute permir.s the 
Secrel:aly of HHS, with DOJ approval; to promulgate regulations that "safe harbor" conduct 
that might otherWise violate the.statute. 42 US.C. § 1320a-7b(b)(e)(E)_2 Florida has asked 
for a safe harbor for its proposal. 

The payment of variable commissions creates precisely the situation that the statute is 
designed to prohibit. An agent has an incentive to induce a customer to choose a policy that 
would pay a higher commission to the agent Those companies thal provide lesser benefits 
can spend more money qn commissions, which do not benefit the consumer.3 Thus, for 
policy·reasons, neither HHS nor DOJ would approve a safe harbor for the present proposaL 
Moreover, a safe harbor for conduct that is so squarely at the heart of the statute would be 
difficult to defend against a claim that it is "arbitrary and capricious." 

Florida argues that it has erected safeguards that will prevent "steering"; that variable 
commissions are needed to pe.nnit small companies to compete with the marketing strength of 
large companies; and that the payment of variable commissions under the Medicaid and 
Medicare programs is permitted in other contexts. These arguments are not persuasive: 

o Florida's proposed.safeguards do not change the fact that commissions· 
constitute remuneration that is prohibited by the anti-kickback starute. 

o The argument that variable commissions are needed to support small 
companies is in effect a concession that steering will occur regardless of. . 
Florida's safeguards and. indeed is the purpose of variable commissions. 
Assisting small companies in this manner is an option that Congress foreclosed . 
when it passed the a.nti-ldckback statute. 

o IlliS and DOJ ·have never approved and were previously unaware of any cases 
in which·payment of variable commissions to insurance agents under Medicare 
or Medicaid is. permitted; in fact HHS refused to grant a waiver to the State of 
California two-years ago precisely because variable commissions were 
permitted. HHS is looking into the situations raised by Florida to see if action 
is required. · 

2 Florida recognizes that its proposal does not qualify for any existing safe harbo-r:. ~ 
42 C.P.R. §1001.952. . 

. -
3 HHS has informed us, in fact,. that there have been instances in Florida of plans that 

spend little on patients' benefits and thereby generate high profits, wlrich could be used to 
pay·high commissions. 

- 2 -
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'. 
HHS and DOJ have proposed to Florida·that a safe harbor for the payment of fixed 

_dollar amount commissions, related to the amount of work involved in enrolling persons, 
would he appropriate and legally defensible.~ HHS and DOJ·have also invited Florida to 
make a counter-proposal bulnone has been forthcoming. 

· 4 While even.fixed dollar amount commissions would violate the letter of the anti­
kickback statute, they do not appear to offend the policy underlying the. statute. The . 
payments would still induce agents to enroll individuals in a health pian, but they would not· 
·induce agents to steer individuals toward any particular plan. As a result, although · . 
inducement to participate in the MediCaid system would exist, the apparent pUipose of the· 
anti-kickback statute would not be frustrated, because agents w(!uld have no monetary 
inducement to recommend any particular policy over anolher. 

- 3-
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From Sana Shtassel to Beth ~_chard Alpert re: NACHC litigation, 12p 12/2/94 
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RESTRICTIONS 
Pl National security .classified information [(a)(1) of the PRA]. 
P2 Relating to appointment to F.ederal office [(a)(2) of the PRA]. 

Bl National security classified information [(b) (1) of the FOIA]. 
B2 Release could disclose internal personnel rules and practices of an 
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P4 Release would disclose trade secrets or confidential commercial 
or financial information [(a)(4) of the PRA]. 

B3 Release would violate a Federal statute [(b)(3) of the FOIA]. 
B4 Release would clisclose trade secrets or confidentiai co=ercial financial information 
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[(b)(4) of the FOIA]. . 
B6 Release would constitute a clearly unwarranted invasion of 
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lJJ::!'AKT.M.t:NTOf HEALTH 8!. HUMAN SERVICF.S Office of 'd'le Socretery 

Wasl'lington, U~t,; •. 20201 . . 

TO: Kevin Thurm 
chief of·staff 

December 7v 1994 

nwu 5ruce Vlaclec~, Aam1n1st:rator . 
. Health Care Financing ·,Administration· 

·_ ' .. ~ . 

l'licnael wa1a. ~ ·. 
· Deputy General Counsel. 

sua.J.I!Ic..~·z ~..awsult o.r ~atlonal Assoc1at1on or :l:ommunltY Hea.i.m. 
centers (NACHC) . . 

Last July, NACHC t11et2 a 1awsu1t challenqlnq tlve statewide 
Medicaid healthreform demo11stration.pr~jects implemented. throuqh 
s;ectiori 1115 Maaicaid \ol'aivers. ·NACHC asserts that.the curr~nt. 
\iatyer policy. will c1rtve ted.erallY oual1t1ed Health cen:t'ers 
·crOlJ;Cs) out of :}:)usinl!t;ss. ·. In .t:he laW'~Uit, thi!y have c:hall~nqed. 

_ th4il &a1l1;ii:a procas;:s usad l:iy ·the I)&ap;trtm~t in rav:ialolincj ari~ . · 
· approving·. statewi~e ._health ret orin demonstration projects. . . . . . . . . ' . . 

Both ~ides; heive filed moti,oril!l for s;~ ju~g11lerit and. th~ case 
is·ready tor. oral atqullient,· wllich.will proJ:J~bly occur in tberiext 
few moijths. D~scussioris· with NACIIC representatives, both betore· .. · 

.. a-nd aftar _ tha iaws\lit was;. filed, hava not· id•ntified any mutuct1ly 
·. acc:epta})l~, policies for tesolvinq. the sit~ation.' sev~ral weelts 
~90 1 . pepa,rtllie.nt r,epres~ntat~V4SlS ni~t with repres~ntc:~:tives of N~CHC 
·to ·lis:ten tq. their ide~s reqar~lnq how we miq}:lt · help FQHCs. • ··No 
-soJ;utiolis ,el!i~r·q~d fro}U tll·at meetinq. ;J,'he attorneys for NACHC ·.· .- .. 
. have. now Wi"itten ,the att~ched. meJilo (tab a) to the Vice-Pt·esicl~nt, 
\liqinq that ,tha qovarnment s~ttie the case. . ' . . .· . .· ·.. . . 

This note describes the current-waiver policy, presents NACHC's 
concQrns, and out li ncu: ouT . pcu:i t ion with r~spaot to the 

· litiqation and. settlement poss1llil1ties. 

' '. 

Under current iaw; Sta.te.Medic:aid. pr~ams·a.re required to 
[l'rnvi ciA· ;~~r.r.lliF-S::. h~ _S::.~t'ViC~SI· ~hro'uqh · FQHC's: for tho .catog-or ically 
needy_ -and. to reimburse FQHCs ·• ori the basis ot ·reasonable ·costs. 

· Whil,e States can obtain pr.ogr<1m w<livers to restrict freedom-of­
choice·un~e~ sectiQt;l 1915(b),· they cannot pr'l'olude individualc 
,from· rec.e1~.lnq. s~r:v1ces from FQHCs. · Where enrollment in Manaqed 
Car~ Organl.zatJ.ons (MCOs) is ma~datory, · st~tes satisfy the. . · 
requirement to . provide l''QHC servicea if at least:. :onf:'! FQHc is 
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avail~ble to recipi~nts in each service area covered under the ' 
waivat" (but -notnec:es~arily in e~chpl14n). If ~ore are-no FQHCs· 
part.h-:ipatinq in -the serviCe area, ei'ltollees must' bQ ~llowf!d to 
obtain. F:QHC • services ()Ut~ide, _ of ~he .. p·~a~ in · wl:licl! . tjley are 
anrol~ad. -There is noreq1.1iremeJ'l~ thatmilllagga care plans 
contrcactwith ail FQHCS, except'that a State.cahliot 'exclude an' 
FQijc f~o~ pa.rticipatlon ·in a manaqed'cllreprogram if all 
qi.lal1t1ed _prmridel"s a;re perin1.tt:ed to participate in. tne proq;ra,m 

.. and the FQHC meets all the requirements ot a qual it ie<1 p:tov1Cler. 

A ~ey c~rlipone~~ or 'st~te n.ealt:n. care reforin demonst.rat11ona · 
involves:. e'ntolling Medi~aid eliqibies _ in mailal;ied care_­
orgariizatic;sns· or health plane with which States negc>tiate . . 
capitation rates~ savinqs frolli manaq~d care are tisQd to expand 
Medicaid eligibility t.o the, uninsured. In order to achieve the.· 
oost offi<;:icncies fr·oni ·su_ch 4rrangements,. S ·1115 demonstration .. 
Stateshave asked HCFA.to waive~both the MQdicaid eo!;~ 
i·e11ttb.u:t:s~m~nt. ri!~~li~'itients tor. FQHcs and the. recrufremehts io · 
provide acooss to FQHC3. _ . . . . . 

In, t}),~ ~~alleriged d~on¢.tration$, H~FA, ln consl.l~t~tJ.oti ~i~h PHS, .· 
~qr&.~d'~t() .waive _the£ie require]llent:s. as·loraq as_ tho ... Stai:e ca.J'l 
dei1loristr.~te 'that. individ\HllS currentlY I'et:elvinq thFjJr care· .. . . 
th:i:-'?~qh_.FQIICs'wiil :c~ntinue· to_bave acce~s to c~~e:thl,~ough tlle 

-- tti~~;B-~~ga~a-~~~:£:8~!~:~ri;y:~~m:,; a~~r~gti!~:t;~ij~ ~~Jii~~t~:: .. 
. i!~U~,i!,~t~;r~::;~!!;~im~~!~~it:~m !~~~~~~~· 
· C:l:)l'lcilt.~~J')S .1n 1:Jl~ d~;m.ozu~t:ratlons .. ·r:~qtl.ir.e p+an~ to pontract :e~theT' 
on· a~' cost.,.ielated basi~ or a ca:pitated. ri&~k 'basi_s; (wlt:h 
approp~i~t~ '~dj~s?Jte!nt$ {or . adverS,e , selectit)Ii factors) .- In the 
dampn~~J;at~on: $ta'~es, _.liMOs . are either · oo~t:ract.i'flc{ -\i j th . fQ}jC$ .. 

· 9'e.J1ei.~ily.:a·~ :rates_· lower than costs or some FQ:HCs are setting up . 
thcSir :own liMOs~ . . . . . 

. . . :·.:.··· ·.. •'. . 

. MA&B:c i Posi tiou 

NACij:C a:r;gues: tha~ this; pol icy has 'resulted in tholr. clion~­
Pt)PUlations beinq enrollet1 ·1n 6ther delivery syst:ams because of 
·st~te biases against FQHCs .• They further arque that those FQHCs 
th~t do ontor intO COntractaz Wi~h man~qoci Oi:lrO OrCJCrliZa.tiOn-'-ai:'e 

-paid sUbstantially less than t.he :reasonable cost reimbursemQnt 
mandated uncler .. the .regula~; Medi,caicl program. Thus, l'QHCS 9 Client 
bt~~,:;P-.r::::. _~nli rPVPt'HIPI1: ~r r.liont arc bging: subatanti3lly rcci~oeci. . 

Tha pap.art'itlent· haci a nwub~r of meeting-s with NAC}tC to explore 
al~er:hativ~s ~o lit~iqation: Prior t.o :l.nstituting th.o lit:iqation, 
NACHC.wantecl IICFA to add .:i term caml condition to all State health 
r~form waivers that: (1) requi_res States toreimburi5e FQHCs.on a 
cost :basis, and (7.) .Provides a tima-limitad (e.c:J~, 6-month) 
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tranaitional lock~in and allows for on-site enrollment of all 
current. FQHC clients. Thil$ praposa l .went rae beyond section· 
191S(b) pr09'iam waivers (discusse~ above} in the proposed 
enrollment and lock-in provisions. ·· · 

·.I 

The Ol'llY alternative that NAgle ha~ orfered sint:e orinqinq. ttJ,e 
lawsuitilil f~r HHS to declare a llioratoriwil on approvl~g any 
demonstrations that. ao not pt·ote<;t FQHCs and to provide tna FQ.ttcs 
with sufficient funding to ailow'them to regesiqn thelr service 
de.livery systems so that·they can boeome competitive with other 
care providers. · · · 

· DS Poai tiott 

. While th~ DepartJD.e~t recO<jllizecs that there is value in providing 
sorne spec~al treatment fer providers g-iving access to vulnerable 
populatlons, t:ne . .riAl:li\.; propos~.q; are not acceptable for a numbf!.r 
of reasons •.. The ori9inal proposals, requirinq reintburselnent on. a. 
cost·basis and a look-in,· would be extrem~ly costly and.unde,rmine 
po~entlal cos:c,erric;iencies or manaqea care. T~e. lock-in .and on­
site. enrollni'ent proposals could. un:del:Jnine HMO participa.tio~ and 
the·transitional lock~in.lirnits;bQneficiilry fre~4om.,;of..:choice. · 
The 1nore l:t!Cent suqgestions, especially With resp¢ct to a •. 
titoratc:>ri~,.- woul~ be contrary to tbt) q()al. of state ~lex~)::)ility ' 
~:lid th~ adniinistratiori 's support of th' daJii()nstration J>#oc,ess.· .· 
While PHSllas·1na1cated c:a willingness to help FQHCs, there 1s no 
money avai.J~blo to supp~rt a redesiCJn project. . - - ' ·· . 

. rf may ,be 'possibl~ to f lncl some Othf3r ~ounc1s tor settlement I as 
~h,e mQril() a ttaohed .,_ t 'tcib b ~ndicates. . . It is doulltful 1- however, 
that state~; .would. find any approach but the currant.one 
ac6eptable~ -

Leqal situition 

. It is the view· of General. Courisel 01nd ·the Department of ·Justice 
that~ NACHC does not have a veey strong leqal claim.".·. It is -

·exPected thatthe District Court will grant the qovernment's 
mo~i().ri for su1llltl.ary judqment. As the NACI:IC memo points out, 
.however, if the c'ourt does dacidQ for tho plaintiffc· thea entire · 
statewide health reform· demonstration process would .be put in 
joopardy. · · 

A ttactuuents · 
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. Tha ·J.ewtuil 

The t:ciehnieal nua cf -the lawsuit is N;at.ional · 

·· MSOsif.tion. or C9Jmvnit;y · HOA1th s;pp1:Qrs c ··~ > y. $halM~. 
Sinoe · ttie· i:ilae the. lawsllit vas or!g1zlally .filOct in J'Une l9~4, 

!lACIIC:. has ~ jo1De4 by th~ following 'pa.rtiaa: ·{~) ~e Naticmal 

l'udly Plmminq i: RaprgductivA .Haa.lt:h AsaociatiOZI. c•ll.l'l'RHA") I ,~, 
. . .. . . .. . 

The Aaerice coli~ of liUne-lfidvi~oe, anli (3) the Ne.tiona~ 

RUral ueau:n M~i.~tion. -~ bava'a in addition, ~- eight 

· Sta'te i.fttarvenars . Vho have CGae. in gn the aic!e o! the !Qderi.l 

gover~. ·At. this poiner .kth ai<le& have :_f.ilw aot;.ions for 

IZmlllit~ iU&p-n.t. "• ~ a~t..I.Dij ~- · wal· ~t date · froa thA 

l 
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~. (VoS. Disf:rict C:ovt fer~ District of Colmabi-., J'utlqa 
. . . . . . . . . . . . 

Harold H.. Greene) al14, it 1s ·likely tbat the ciaci&ion ~ill be 
' .• . ' .. · . . . . . ·. ' . 

.. renclerac!. vitl:lia .·~ of. oral. ~0 • .. na shCXt, t:her• s;hcmld . 

. l:H!. a final ~ision in .the c:asa SO&aVhere betwHn six 'Weeks and 

three aorath• .trail now. 

a~ Parties 

DC:SC ia liD association ~orme4 in the llid-1970'8 to 
. . . . . . 

:r:epresat the ·interests of CODWlity health centers.· cOJIIIBmity 

health 'centan were initially cnatecl as madical anal~· to the· 

naticlriel logal. SP~i.ce£ ~em~ 4llrin9 ~UaicS.IlDt JobnsDil""• war en 

P~y~ aftci.,· alcmq with.Hea~ has been. one of. that var•s 
...... 

~e notable sued!~&-. . . ~e. ~am' was .ab.i~tad. to Jrils (mo .. ·in 
•· •• •• ' • • ·: ...... "t • •• • 

1973 anu. 'baa. flO\Irished sinee ~han, vith ill'PZ'Oxiaataly Gs.o . . . . . . . . 

~era ua 2000 c!e1ivery sites. in meciically-uadfq'se, vllid ar8as · 

aro~ the~-·· lba aant~r; carve a~re than 7 Billion 

p~tient:a ann~ally, the poorest a:riCi s~cltut in tba na.ti.o,n • 

. . pteviclint; cempr~enaive pri3arf ·aDd preventive care ana. 
. . . . 

-t;ransport.atLon, ·translAtion, · aDC!·. other health illforutio~ .and 

education services withf»ut ~ara to insurance ar ability to pay .. 

Tbe vast majority c.f these patients-are woan and -Children. 
. . 

~ Nationai Family Pluming· aft4 Reproductive 'Health· 

.Associaticm reprennts virtually all .af the pUblicl~f\mded 

bestir:: faaily .Planning COmmunity. RFPRKA mezbarship · 

tmc0111Passes mor@ ~a :n.~f p~cm~ (90.t) o~ ~· 4000 racip1anta 

·of Title X fum:!& fOr: f'aaily pla.ni\ing sarvic:ea. More thaa 4 
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DJ 11 ion poer vm...n 6 af!o~ftU and Mil reeei ve Ti tie X services 

-~ ye.BJ"a 

4flt.a ~iO&Jl eoil.f19f11 o~ Hurl!e-Kia\riyu, ~e »ro~ .. aiomal 
• ! . . 

·o~lilli111a~icm of ~ifiacl narse-.i~wiva.· ( 11cmsa") r reFel!lsn~~rl 

mOi-. ·tb8n saoo .CHKB mtionvi4e. cara by ·czora a!:Orfor~t~ all of 

the U".Dtial ta~~&& ot pi:iiiAty c;&re, ~1~in9, evaluation,. 

CiS8$SABnt, .'treatmSnt ··ana. ~efmal ~~ "equired, f~iil{J CJll the .· 

·. aauiat:~ care oi: vaae ·a=· newbOrns ana. QPhaS1Z1n<J neal.t:l\. . . . (. . . . ·. . 

· pro1110tion, oducation, a11d disease preventi.on. OiMs are often t!1e 

initial eo11tiet :toi- hMith car• ~U.vaey to vo'ID$ri . 
.. M-.t£e~nal.ltU'&l. Heal~ 3:~~cnto.~ 1 1 700 i~liilivicmalo, 

orczaniz,_tiC:Jna ,aQa prcnridKa nati0nri4e,: iDclud.ing' ~al healtb .. 

. Clini~,··~~~~, ~~ity ·aJK\ ~19%ant. bea~~ ~&ntara, atate 

eciUca.t:~. aJKl pt)iiey ~u·s~ all of whO. vcrlc. ~ npi&s~~t t:M· 

ba<lllth care MOde of ntal. .Aavi~ aDd c!ovalop ana· p:Oaot8. 

:Oiuti~ ·~C) ~al hcJ~l~, ~re p~blaatl At the loeal, r-9-iOfJail 

ani! national l~Cl:-~ . . . . ~ 

. b. ~1 zmm. 
. The t\an<luental le;al question in .the · lavsui t; is 

. . 

whetbe;- HH.S may u.H ~action l.llS Of . 'the soeial S4!c:i1r1 ty .A~ to 

li.UDCh. I. Hrii!S Of essan'ti.ally replieativ& UftCJGrtaking-c undar tbG 

Meilicaid prognwr pnr,cuant tc 'lrlh:ioh Si:atea typica1l.y. in.i'ci:r.te . . . . . . 

.· Sta.te.wldA ~..al'itat:.od ••!\•fla4 earca. pzoo)oct.e. ~4, i.v. 1th_. p:"o•ee•0 

lire a.l.l.Owed to ic;rnon 110Ct of ~he n~ Z'llq'lireMl\b · e.a4 

. . . . 
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protections that ~lnariiy apply under the· Heclicaid Act... There I 
' . . 

are hOW .eight &tates With approvec.t secticm 1115 WiYAraJ &ndu We 

_ba1iftVC!I, ·approximatel.y 1.6 mo~. in the ~ipeiine. 

c.. R'zlct.ic&l !IDfUI 

Included. in .tbe !leiticaid Act ~/projections 

, that ·states ·haw been. allowc!d to iqDOre in the .sac:tion l.ll.S 
. . . . : . 

~j6c:ts are specific nqui.raents .. c!asignaci to protect the rights 

or .patients to select · ~nity health centers a.M. t:utly · . 
. . . . . . 

plariDi.n; crqanizati~ns. as their prl-.aey health care provicl&rs • 
' '.. . . . . . ..~ . '. .• .) -.. ., . . . . : . . . :. . . 

·· Also illcl\1484 have been r~iraJiants guaranteainq bOth COIIJinmity 
• • • • ' • ,I ' ~ • 

baaitb .~uilter& ·iilld· t~ly p'Wminc.J ~u;encies reiaursement 'that 

· acSequ.atelt covera. t.he· ecat.s of· their. treataent of ,lfaciieaid . . 
pati~erttso' Wba.t. lis :bitppenini.,aa a reia~t ·of th~ Waiver of tb.ae,8 

•• ' • - I~ 

. . . ·. 

· are·loain;: aivnif.ie;mt levels-of re~ant, l:SSulting both in 
. ' . 

> • • • • • • 

the r84uct10Jlt . Of crucial· primai-y care SarYiC:tJS 1 . the lay~~ff 'Qf 

doctors arid staff, and, iD scu calHa, t:ha closing af hM.lth 
. . . . . . . . . 

cantors a.M·roal health elinics~ ~D ac14it:ion9 the waivers often· 
. . . . 

•ak,e .. many· liOre people eligible for .l!ecUcaid ~ a qoal that va 

Support - :but thA ae.ntUB cannot ~urvive if they must treat mar~ 
. . 

·. - persona &lid·. lose .1lOMY on each. · As a result, the very people 

. heal"eh care. refora is intenaect to help are win~ -cienieci essential 
-.. . . 

servicess their choice of providers" aDd ·their taccua· to 

CCDprGhens1vag _!Primary an<l preventive .health c=are • 
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FELC£sMAii. TUCKER.'LEIFER. FJDELL a·aANK · 

:ttt., MtMP!cl &\ G&tl ..... /PQlitjel Bi!•ifi@tigpe 

~io~ ~ .uutiatiq t~w lavnit:a RAC!Ic.· aacla 4 ~ of . 

a.ttei.pu to _meet' vi:t:h .llftcs ra•olve its dif:terenc:e• with ~ca 
. . . 

Vlac:lt_ck, the Adminiatrator- of HerA. At aaa point, JSt:. Vllldegk 

- a4vi-~tid the 'i:io~ltit · Clel'ltU's tbilt he imd &t'tGpt8ct to secura White 

House apprQVaJ. ~o work aut: coJia resaluticm 1x1t vas tmabl'e tc qiva 
. . . ' 

~blifl.tration'a rilatiimahip vith t.be HatiOD&l ~ernora'. 

Al>sociati~ 1.& ~·pma·ibla for ~r$tit se~ion 11.15 poliey. If 

the plaintif~a ·arc &UcCeOSfu..l i~ thlB lanuJ. t 1 the . .·· . . . 

. · . . . . . . 

. a\lt;bority will be &~vetely caria,tled.. · onl_Y ~Y' ~1qua · State 

.. experi~e!la i.n the KRdieaid am Welfare Programs waul~ be . 
. , ·. . ; . . ' . .· ·. . .. . . 

au~cailli04 .. · · 

· ~Ognizin~J ~t the Adlaaiet,.atian., eapeciel1y aftu ~. _ 

mid~ ~leetionsr uy neea 8. mucb-~u.li~&e-~er .s~ion 
. ' .. / . . . '. / . 

1'115; th• pla:h1tif:fs ~- ~o waut tO support tbit;. ~n.iaFaCicm; 
.. - ' . . . . . . 

are i~' natur~l. coln5tiblentsa and .. tndaed were ~aced ·"DY ~e 
r!rst •Lu!y· in her sllea\:h to mo lfa.ti~l WOilan;s Law cetar . 

Wednes4ay ~~~ ~- ha~a beeoH inerea.£U\g:Ly ~ncam.Cl t.ha~ • 
UQir viet:oey could he vezy ~juzoio:us ],oth to the• Adaini~ati~ 

anc1· ~o the. poor. va.en, QhilcSN:i anc5 MD. tbcy r•pr.e&ont. 'Egr this 
. . . . . 

~aOB, we have tlngACJed. in nwaeroUa attempts tO aCh1ave a "Win.-. 

"~··· "e~ttl.cm~t" • .bQL:Q with~ Juat:_ice-~~-and HH.Bo rn 

.~ · et.'G'tm~~p~, we ,l~o«vv . atn;CI:leCl· ou-c a reso.1u1:ion . w•l~ ahcrt o~ 
.• the ,nillceaait.y of a eourt iil:lWK:Ciart· aqa1ns~ tutare 5ecti..cll. 111.5 

5 
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. -

uperi1Mtnts.. so f,ar, ho\fe11er, t!D O!Wl with~ w• have .d,ealt bas 
. . 

appeared ~ to sit in a· r0011, roll their shirt sleeves up, 

.. w. at~~ to varlt out a. aoluticm t)t.at ia acCeptable to . all 

conca:ned.. 

;·. 

·. ~e wl.COiiit any aaaistance you· ~an :be in t:J1i.8 effort. Wa 
. . . . 

. . . 

would ·appreciate tbe opportwUty ta aeet vith you, the Office of .. 
' 

tbe Hhi te Bow;e. Counllelr tlae Off' ice ot PCliQ L1a.iaon ·an4 any ar.<1 
. . . .. 

all other pez'SOD& necessa:y to & ruolutio:Q of thi& matter . in . 

which ,the ~trati~n can. be proud~· 

.. · 
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· .State :Reform Del1lonstrations . 
Policy·Issues:on Pederaily.QualifiedHealth.Centers 

· xatZ'Cidu~loa _ '· 

· ~~~r~!;~na~tMZ():ci:J~~rr:f ~~ni\ibeH~~~~b· ¢~A~ers c ttA~c) lias 
. ~- ; .. " , . ! .. 9 . . . . . . ..... . _ ... · .··. _ ... _..... ._ . s.tm.en.t of . FederaJ,.ly 
QU~l1f~t!K1 . H6Jalt~ c•n~•rs (FQJICe). u:r;d•r statewide health. reform · 
·a;(:~.ivi t;iis· .. · iillp18n\en;_~ through· . section · lll.S . M~icai.d waivers . 
~A.c!tc;: bellevf!if.the C#rr•nt .w.ivar pali~ will drive. FOHCs .out- of 
· bP,IJ~fillls.s ~ . , '!'nus, ~tl•Y · .are·. t:l;r.reatening legal action· unlE!uas the ' 
C~tt"illt pqlicy. ~8 C~i.Jlged. Thls . note c;lescril)ea· the. cu~rent waiver 
~li9f,.·pr~seDt~JlfACHC's c:9ncerns, discus~~& t~~ir p~op()sad. chanqe, · 

~~i~!~~~~::.i~~~£i~i6iil~;o~:nAo; ~:1~:i£t~I~n~;~ ,;£~1ua;;:~i~i . 
~rtt •• llt :~c:>x:· ... a P&~i,C11lar class· of. providers • pap~iations ·and 
re~eiy~nq F.~eral su.b,idies.. . . 

. '· . •... . : . ·"••;:.-· ' . . . . ~ . 

enrollees.must l:ie.all~w.,Q tOQP;be.l.D FOJIC SttrViCt!!)S ~\lt&iq,~ of t;11~ 

. ~~i~!~!!~~~~·:m-11~:~1:~:1!~~&\af~!~f: 
D9'<f~i;~t ~~t ~~~~aged!. ~e plap$J con~.:r«ct w;~h. al~ FQ~Cs, . 
. except thAt a . State~ ~ot exclqd~ . an FQHC from partl.Cl.patl.on: 1n a , 
m~~~·· prqgram.if: llll•'<l\l&lified providers are penutted _to . 

. · w;i:;n;;i~ :::vitffin:i:dr~; ~~~~i~-=~t·1iu~~e a~~;ke:~~ . 
re~@~4t).. · . ·· · · · .. ' .·. · ·. .· · · · . - · .. · · 
A k.:ty ··ec,•Aellt c>f .·State. heal~ care reform demonstrations involvtas . 
. entQll,.~ng ~ Jle<U,cai~ eligibles ill :manaq$cl care organizations or . 
hea~tl1. P..~ans ,t(.itl:l whi~h States negotia~e capi t~tion rates. · Savir1qs 

.. fr¢1~ ~aged· care , are ua.ed · to .. expand Meciice.icl eliqibili ty to the' 
uninsurl!Kl;.· · 'In ~rder to aehie~ the cost efficiencies frem such 
arr~~~_ta, 1115. ciemons1;ration -State a have asked HCtA. t() waive 
bQ;~ ··tl:l•: ,_eciicaici ·eo at:· reilabursement r•quirements for FQHCs and the 
re~iremete to provide access to FOHCs. · · · · 

HCFA, in consultation~. "tb H~· ~~ · · greed. ·to ·waive these 
requirements as lonq as e at a · nstrate tha.t individuals 
currentlY. receivi~g tl1e · _ . c t . . . . HCs will continue· to have 



.... 

·.' .. 

access 'tO care· 1!hrC)1lgh tha nev JIWl.ft&ged. care. d~~i very systema o If . . : 
th~ State c:q d.emonlitx-ote that ~th~ acleqtJ.ate eapaeity and an 
apPropriate range. of. 8ervic:e8 l!xiat for V\ilp~rable pc:)pl.llations# 
m&zl•g~d ca.J:'e plans do not need .to contrac:t wieh l'QHC;. If the 
rose( foi:Ja their· own IDio, qtllar JDai1aqeci care plans are riot r8quir4tQ . 
t~ contract · with them.• If -.aged care· plana do c:o:utract vi th 
FQ!fCa, oU.r. cu:rrf9nt. term and. C9nd!tion requiteiJ p~ua. to contract · 

. ei.~ll!r on a C98t-.-el.~te_d basis or ·a capitat•d r~ak haaia {wl,th 
ap~*~priat.e adjus~eni;a fc;»r O<iveree ~~lecti.on 'factors>: . In ~he 
d~l1~tration s-ea~ea, HMOs . are either contr~ctirig w~th FQHC• 
qf:,1leral~y at rates lmr than cos'ts or scmie·FQHCs are :al!!ttinq up 
~eir own BMOI. . . 

'&Cic fgaJ.tiva 

ll~CHC argues . that this ·policy haa resulted in their ·client 
p()pulationa being -•nrollecl in_ other deli vary. syiteDUI because. of. 
State biases &qainst FQHC11 e Th~y further argue tll~t tho.se FOHC!~ 
that 4o . ;nter ,~nto contracts ~i th man49'~_d o,are · or.ga11i;~tions _at• 
paid aub&ta,11tia11y lell.s . than the reasonable . ~st reiJDburiUient 
DJiDdated UDdeJ:" the reQulu- Medicaid proqra. ·111tiiJ, FOI{cs• client . 
D&~'~ ,.aAcl.l'~enu~a per_ clie~~ · 4re being. su))si;a~tially ~Cdu~ecs •. J?JIS 

·. is . :et;)~C~l"l'led ... atlc:)ut the impact of t}le df!JD()nstr&t.J.OJ:lB · ... on I'_QH.c;s • 
NAcHC ..\.~ .tht~at .. nJ..ng to f!le. ~ru.it: ~gain8T! ()iir waiver po~iey \J.%'.1·~-· . 
a .aatiafac,t6 · .. chan , a li i• .made~: ,The Office. of the c:;enetel' . 
c9un~•r c~f !laa r~i$w= tO e!t:Bit l.ecjal· r.m..o~·~ pre~rec! ~- · 

. ,lfACBCI w:!tir:h wa111.4 ~-filed, a&~ of ies lawa\14,~. :Kg~ ha~: ~~~f.c:l 
· CU.acre:t.io ···· au~r>r.it-··W1d~t •a~ion ~.1.1s~ · .. ".t'hulli we ~.t~e.ve ~e. ~~ey.~~-~8111: posil.on is litrbng enough tO wit.hit~~· a logal 

. ch&lle~~ ~ · · ·· · 
... :·:\·;.:-· . 

SiJ2c:• onlY' two deJiionatrationa have be~D impl~nted. (T&J1Ei~e al1d 
· Qre;Q,zi),, ,e ci~ DOt JU:u:nr W}14S~et .NA(;liC'S COJ1Ct!ltull. ere lttg~t.i.Dr~t~.;-
· E.te#,fie~ariea. •t: · ~· ele~ing ·t.o · re~ive setvJ.c:oe in· ait'tta . qt~!r 
th.n· :rg~ea bec.uo• 1:l1•Y' have more choices .and pr.~fcn:~ an: al1:e~~tiy~ 
pl~. ·-rot.cq~ ~t~j:l\ae• ~;-~ T~~;J.o x~x ;o f19Jll'l. FQHc:• . .llliiY ~c:tually ))8· 
inC:totuliDg bee,. use of Kecliccu.d payment for the UDl.nsured. . · · · .· 

NACHC VAn'CI HC!'A. tO e4d ~. ~era uci c;;ondit.ion t~ all State . health 
. refom vaivere tha~: ( 1) rOqlli:reis States· to. r~imbur.se FQHCs OJ:l. a 
. c:oll.t belli.•·, ancl · (2) provides a t,ime-li.l:lit.ed. · (e~g.,. &:-month) 
traiiaitiollal lock-in and allows tor on-s.1~e · enrollment· of all 
c\l#ent F,QJ~t;. client a. HACBC • s prQposal goes beyonC1 the Hsal th 
$eeurity Act (ISA) an!! &a(!tioD 1915(b) progrua vaivera (d.isc:u•aed, 
alK,tve) 1n tile proposect enrol.LDen.~ and loct_~in provisiona. . onder 

. the .JJSA, hea_l th pl~ are required to enter in 'CO contracts or other 
pa~11t. agrHJae11t• with. FQHCs. and , other ess~11tial c:ommwd.ty · 
Pi9v.14t;~r~ 1rh~- a~ct 'tO par~ic:ipat.a with the health .plan. Ond.er a 
con1;.tac1;, PQBC: payment llU8t be cit. least CIB fa.voral)l~. as paymen1: . 
mad,e t~ any _oth•J: provid•r who C9J1tracts with the heolth plan. If 
·the FQ~C ~sea not 'tO c:on'trac:t: with the ·health plan, .. it uy . 
choose to_ be paid either unQer the_ alliance fee sc~e~ule -or ·for 
reasonable eoets. HSA does not provide fo.r a lock-iiJ. r~ir'eD\erit 
or sepa.ate enrollment opt1on for·FgHcs, although FQHCG are sites 
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:for ou:tstati()ned eligibilJ,ty . determinatioug under · .. 'the.· c;u:n;ent 
.Mec1lca~d pto;taiu. While HACHC would ·like these. reqU.irementSJ to 
app.ly :to all previously owaraed,and fut\u·e 1115 waiver&, va believe 

· i~ ~c:anri,cj~ be ·applied rettoa~ively alld. should only apply to liev 
. FQ!JC requests. · 

' . . 

0Jt4t1olls 

Balancing State flexJbilJ..ty and. cost efficiency. aqafnst special . 
tr••~rit f~r prov.i,der• givirig access to vulnerable populat.iona 
:tais.S diff~cul~ pOlicy eh:Oices. . These tradeoffa are dileUG~Cid 
belQW- i:ri the cont~~ of· 1fi.CHC •.s propo~al ( op:t;ion i), anc1 four. othfl!r 
opt;ona : ( 2) · rej~eting. J.JAC:JIC a s propoGal ·and ret~ining the cu~ren~ .. 
P:,liey; (3) strengt.ti•h,ing ~isting policy by adding mgre ·~eific 
criteria for . demonstrating access to vulnerable .• p()pu~ations and 
illf~~tion abOut contractuA:! rel.ationa between health . ple.ns and 
I'QHC:a; (-4) using the·. current requirementa in section .1915(})) 
wai vera and. . other . Medicaid maiii.~ care programs: . and c 5 > adopting 
tb:t ··HSA re~remente ·f~r tQBCas for all new 1115 waivers.· . 

. I . . '· , . . . 

l. Aeeept the NACHC prop6aal for new projects 
• • • J 

. Proa: 

· cons:· 

.ThG!·~RC.propoaal woulden~ure the continued 
·vi~Uitl'. of J'OHCs and . pre elude tb.a lawuit' by . 
· NlCHC~ , . . . 

Sau~~ .··· options •. are ct,l'lsiaer~· in some 
prciposedbealth·reform legislation. 

' ... ' ' . . : . . ' 

'l'he. · lfj6rc p~opcu~al #uld ra.tr~ct '-State. · 
. fl.x.ij)ility and would be strongly . oppclned ·by 
iJiltatelo · · · · 

. : .. · .. 

~~ ·. · · It is tije JROst costly of all the~te options • 

. ~t~ wld~ruDeS potential. cOSt· efficiericl.ea .··of · 
m.D•9ed c~e. · · · 

There 1s no precedent for the lock-in arid on: 
site -enrollment, which. could u.Udermin'e HMO 

.. parlic:ipation. 
(. 

It · 'Provides · FOHCs with more financial 
protection than.the HSA. 

. . . . . 

The .transitional lock--in limi~s :benefieiaey · 
fr•edoul-of-c:hoice. 

2. Reject the NACIIC prgpos&l. and retain the, current. policy 

Pros.: • This option provides the llOat · state 
fl~ility. 

It . encourages mainatreaming of inciigeZ1t 

-----· ··----- ---(3B p y ) 
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Coris: 

:pOpulations. 

It · en.eouraqes cost-efficiencies of manaqed ·. careo .. 

. Th~ ... opt~on 1fqulc1 Pl'Obably_ be un•cceptable to· .. 
NACHC and would likely result in a.lawauit. 

The viapili ty of FOHCs. !mlY ·be thr~atened and 
may recu.ce_acces~ to ~ealtb care services fCJr· 

·.some Medi~~ic;_ benefic'iar ies. · · 

It· provide~· tQHCs · with, less . · financial· 
. _ protection . than ~he liSA. 

3. . ~~;r;f!ngt)len t~e ~i11ting P9l~cy by a4cil,;l1q epe_~ific; . criteria. for 
'deJilOnstratincj access to vUlnerable pOpulations anci information 
, about contractual rela.tiona between health plana and FQHCa and 
Rural aealth Clinics (RHCs) · · ·· ·. 

. . 1 . . . 

·T-,ais. 'option provld•• .··State flexibility ,_ in . 
. contractual arrang~nts. 

It assW:ea better.. &QOOBS for Vulnerable ·. 
pOpulations than . the. cutrint .. pOlicy. 

. . . . . 

It e!t;cC)uraqee J~~Ginstre~g of indigent 
populations. · 

... 

It encoura-g9s efficiencies of men.gtid c:are • · 

· ·1'hia option -increases tht!. buJ;den ~n Sta~es . to 
p~:ovic:le evidence of adequate .. capacity in the. 
ahsen~e of FQHC contracts o · · · •· . 

- · This liO.Uld probab~y. be Wli!Cc:8pt~le 1:0 NACHC i . 
and would .likely result iri a laW.u~t. · .. .. 

The v,iability· of FQHCs may be threatened. 

It ·· __ provides· FQHCa. with less financial ·· 
prote¢tion than the ~SA. 

-4. use the current requirements in section 191S(b) waivers and 
other Medicaid manaqed care programs · 

Pros:· This option provides significant flexibility · 
for S·tates in their mariaqed care proqtams. 

. . . . 

This interpretation follows ·the- letter of the. 
· OBRA 1989 and 1990 provisions .on FQHCs and, thit. ~-(1e· do.JM· • ~t. r _ire an~ wai_vers or -new te. . ·. · c l.t o · in the wa~ver approval. 

. . 
·- ' . . . 

. . ' 



· .. : . 

Cons: 

--

While HACBC h&u · serious reservations &Dout 
this' interpretation .. of the . law, . this .·.option 
Would appear, to Qe preferable to the current 
·tems: ud canc11tions in lll5. waivers. 

' . 

The only FQH.Cs which could h~ve. the~r 
vlf!ll).1l1 ty · ttlreaten~d would be tho.se which are 
located in a service.area where. more than. orie 
health center operates . (and, . co~sequently 1 . 

~here 1~ competi tioil between P'QHCs for a 
. contract) 0 

NACHC ·would probably fi~d · this. alter~ative 
. unacceiJta.ble (although ptef~rable to current 
policy) •. 

where mo~e than .~ne toile operates in a service 
area, FQHC viability ~y be an lss"Q,e · since 
hHl,th centers 1ftay be excluded from Medicaid 
if they do riot accept risk .. '. . ' 

. Th •. re i8 ·less protection for PQHCs than• in. the · 
HSA. · . ·r' . . 

. ' . . . . ' ·. ~ 

s. ·. Adcipt the H9A r~irementa for FQHCs for all new 1115· waivers 

Pros:" 

... ·. 

·a.aaliiaead&tiOD 

- . Ttle . · pa~icy · is . collsistent vith ·· the 
.Adllinistra.tion · s · health care reform ... · , 
l"'.islatfori. · 

. . I 

·It en•u;,s C9ntinued viability of FQHCs £or a·. 
· tran·Qit:ion period. · 

- This option may · not' be acceptable to NACHC, · 
but would be more acceptable than options 2 or 3. . . . . . 

-· It c:o~ld decrease.savings from man~ged.care .. 

It ·limits· State flexibilityo 

It . could disco.urage managed car, plan 
participation. 

. · Opti~ns 4 . and s are consistent with Administration polic:y and would 
be more accept4Dle to the NACKC. However, the states may feel . that 
options 4 and 5 don•t_,qive them enough flexibility. , · · 
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MEKORAHDtJX 

Beth Prichard Alpert 
Executive Assi~~ to the Vice-President 

Sana F. Shtase~ 
Feldesman, Tucker, Leifer, Fidell & Bank 
202-466-8960 

~EN BURl<!: 
11(,1\R<iAR£1' 101, Ou.ACONI' 
.JAN 1>4, GrBSON 

MlCiiAE:I. B. GLOMB' 
Sf:Tlol GOOCMAN 

'TANYA A.. I'IARVEY"' 
ANNA JENEF"SI('I' .. 

JOHNL.LAS~· 
LAUREN N. MANOE:L•• 

OEBORAH L POLLOCK 
STACY 8. S!:IOE:N' 
CAVIO P. SMEl.OON• 
K£U. Y A. SWE£NE:,... 
LISA. v; TERRY'' 
lo4ELISSA M. THOMSON" 
E:OW.ARO T, WATERS' 

National Association of Community Health Centers' 
Litigation 

December 2, 1994 

The Lawsuit 

The technical name of the lawsuit is National 

Association of Coltllnunity Health Centers C"NACHC"l y. Shalala. 

Since the time the lawsuit was originally filed in June 1994, 

NACHC has been joined by the following parties: (1) The National 

Family Planning & Reproductive Health Association ("NFPRHA"), (2) 

The American College of Nurse-Midwives, and (3) the National 

Rural .Health Association. There have, in addition, been eight 

state interveners who have come in on the side of the federal 

government. At this point, both sides have filed motions for 

summary j udqment. We are a.wai tinq an oral arqum.ent date from. the 
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Court (U.S. District Court for the District of Columbia, Judge 

Harold H. Greene) and, it is likely that the decision will be . 

rendered within weeks of oral argument.· In short, there should 

be a final decision in the case somewhere between six weeks and 

three months from now. 

II. Issues in Lawsuit 

a.· Parties 

NACHC is an association formed in the mid-1970's to 

represent the interests of-community health centers. Community 

health centers were initially created as medical analogs to the 

national legal services program during President Johnson's War on 

Poverty, and, along with Headstart has been one of that war's 

more notable successes. The program was shifted to HHS (HEW) in 

1973 and has flourished since then, with approximately 650 

centers and 2000 delivery sites in medically-underserved areas 

around the country. The centers serve more than 7 million· 

-patients annually, the poorest and sickest in the nation, 

-providing comprehensive primary and preventive care and 

transportation, translation, and other health information and 

education services without regard to insurance or ability to pay. 

The vast majority of these patients are women and children. 

The National Family Planning and Reproductive Health 

Association represents virtually all of the publicly-funded 

domestic family _planning community. NFPRHA membership 

encompasses more than ninety percent (90%) of the 4000 recipients 

of Title X funds for family planning services. More than 4 
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million poor women, adolescents and men receive Title X services 

each year. 

The American College of Nurse-Midwives·, the professional 

organization of certified nurse-midwives ("CNMs';), represents 

more than 5000 CNMs nationwide. Care by ·CNMs incorporates all of 

the essential factors of_primary care, including evaluation, 

assessment, treatment and referral as required, focusing on the 

ambulatory care of women and newborns and emphasizing health. 

promotion, education, and disease prevention. CNMs are often the 

initial contact·for health care delivery to women. 

The National Rural Health represents some 1,700 individuals, 

organizations and providers nationwide, including rural health 

clinics, hospitals, community and migrant health centers, state 

health departments, university programs, physicians, nurses, 

dentists, non-physician providers, health planners, researchers, 

educators and policy makers, all of whom work to represent the 

health care needs of rural America and develop and promote 

solutions to rural health care_problems at the local, regional, 

and national levels. 

b. Legal Issues 

The fundamental legal question in the_Iawsuit is 

whether HHS may use section 1115 of the Social Security Act to 

launch a series of essentially replicative undertakings under the 

Medicaid program pu~suant to which States typically initiate 

Statewide capitated m·anaged care projects and, in the process, 

are allowed to ignore most of the numerous requirements and 
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protections that ordinarily apply under the Medicaid Act. There 

are now eight states with approved Section 1115 waivers and, we 

believe, approximately 16 more in the pipeline. 

c. Practical Issues 

Included in the Medicaid Act requirements/projections 

that States have been allowed to ignore in the Section 1115 

projects are specific requirements designed to protect the rights 

of patients to select community health centers and family 

planning organizations as their primary health care providers. 

Also included have been requirements guaranteeing both community 

health centers and family planning agencies reimbursement _that 

adequately covers the costs of their-treatment of Medicaid 

patients. What is happening as a result of the waiver of these 

requirements is that health centers and family planning agencies 

are losing significant levels of reimbursement, resulting both in 

the reduction of crucia·l primary care services, the laying-off of 

doctors and·staff, and, in s~me cases, the closing of health 

centers and rural health clinics. In addition, the waivers often 

make many more people eiigible for Medicaid - a goal that ·we 

support - but the centers cannot survive if they must treat more 

persons and lose money on each. As a result, the very people 

. health care reform is intended to help are being denied essential 

services, their choice of providers, and their access to 

comprehensive, primary and preventive health care. 

) -
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III. Attempts at Settlement/Political Ramifications 

Prior to initiating _the lawsuit, NACHC made a nwnber of 

attempts to meet with and resolve its differences with Bruce 

Vladeck, the Administrator-of HCFA. At some point, Mr. Vladeck 

advised the health centers that he had attempted to secure White 

House approval to work out some resolution but was unable to give 

any response. There were, and-have been, implications that the 

Administration's relationship with the National Governors' 

Association is responsible for current Section 1115 policy. If 

the plaintiffs are successful in this lawsuit, the 

Administration's further utilization of Section 1l15 experimental 

authority will be severely curtailed. Only truly_ unique state 

experiments in the Medicaid and Welfare Programs would be 

authorized. 

Recognizing that the Administration, especially after the 

mid-term elections, may need a much broader license unde~ Section 

1115, the plaintiffs -- who want to support this Administration, 

are its natural constituents, and, indeed were embraced by the 

First Lady in her speech to the National Women's Law Center 

Wednesday evening -~ have become increasingly concerned that 

their victory could be very injurious both to the Administration 

and to the poor women, children and men they represent. For this 

reason, we have engaged in numerous attempts to achieve-a "win-· 

win" "settlement", both with the Justice Departii!ent and HHS. In 

these attempts, we have sketched out a resolution well short of 

the necessity of a court injunction against future Section 1115 
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experiments. So far, however, no one with whom we have dealt has 

appeared empowered to sit in a room, roll their shirt sleeves up, 

.and attempt to work out a solution that' is acceptable to all 

concerned. 

\ 

We welcome any assistance you can be in this effort. We 

would appreciate the opportunity to meet with you, the Office of 

the white House Counsel, the Office of Public Liaison and any and 

all other persons necessary to a resolution of this matter in 

which the Administration can be proud. 
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THE WHITE HOUSE 

WASHINGTON 

April18, 1993 · 

MEMORANDUM FOR CAROL RASCO 

. FROM: Jose Cerda III 

SUBJECT: Meeting with National Security Director Tony Lake 

The National Security Council (NSC) has b~en conducting. a comprehensive review of 
U.S. counternarcotics policy (PRD-18) that is almost· complete. Prompted b{career NSC 

· .staff in charge of the review process, NSC Director Tony Lake· scheduled this meeting with 
· you to help get an idea of what the domestic component of a National Drug Control Strategy 
will be. International programs make up only 12% of the overall drug ~udget, mjd NSC 
needs to know the greater context into which its drug policy recommendations should fit. 

The NSC is also concerned that delays in appointing a Drug Czar and in defining a 
national strategy may result in the budget process determining our drug policy. In fact, with 

· OMB PAD Chris.Edley initiating a domestic drug policy review, this may already be 
happening. NSC wants to make clear at this meeting that ,drug policy should be driven by · 
DPC and NSC jointly-- not by OMB, ONDCP or any other agency . 

. Career NSC staff h~s given every indic~tion that they a:re sensitive to President 
Clinton's campaign promises and to his criticisms of the former administration's drug policies. 
They have talked to me about critically reviewing all international programs to see which 
ones really work, and it seems as if they are prepared t() recommend a more limited and 
focused approach to international drug control.· If so, this should dovetail nicely with. 
increased demand reduction efforts. 

However, I remain concerned about the PRO's ultimate findings. The process has 
been driven by career staff in traditionally independent agencies ..:....:. NSC, DoD, State, DEA~ 
etc -- and characterized by a lack of political leadership. No high-level presidential 
appointee seems to be leading the review. Instead, the review has relied heavily on 
interagency working groups that are a carryover from the previous administration, and I 

. won~er if these groups are capable of, or hav~ any incentive to, critically assess the value of 
their own policies and programs. 

I have attached some talking points that suggest major tenets for the domestic 
component of a new drug strategy. I hope this information is helpful. 
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TO: 

FROM: 

.SUBJ: 

DATE: 

THE WHITE HOUSE 

WASHINGTON 

Chris Jennings 

.Carol H. Rascoclt-­

Hubert Mayes· 

May 18, 1993 

Hubie Mayes sent me a Fed .. Ex. package yesterday with. a letter 
for Mrs. Clinton, yoU:, and .me ... I forwarde.d yours to you via 
messenger yesterday.afternoon. In the meantime, he has called. 
irisisting he has to have fifteen minutes:with me . 
tomorrow ... knowing he, .would badger Mrs. Clinton's scheduling 
people if I did not give him. an appointment I have.· given him 15 
minutes at 4:30p.m. on Wednesday, May 19~ Rosalyn says he will 
be bringing other people also. Can you tell me.whom should sit 
in with me? Thanks. · · 
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16-0ct..,..1993 12:20pm 

TO: (See Below) 

.FROM: Carol H. Rasco 
Economic and Domestic. Policy 

SUBJECT: please see attached memo 

TO: Howard Paster 

FROM: Carol H. Rasco 

SUBJ: Crime Bill coordination 

DATE: October 15, 1993 

My first reaction to·the receipt of the memo from Assistant 
Attorney General Anthony this evening was one of shock. I 
thought the Clinton Administration was one promoting 
collaboration, continuity and cooperation; certainly in our "war 
room" efforts to date that has been the operational premise. To 
exclude the policy staff which worked on the development of the 
crime program and legislat_ion is a serious oversight. . I can only 
assume upon reflection that neither you nor others from·the White 
House listed on the "core group" were consulted- as the list was 
formulated, as I am sure-if you had been consulted you would have 
at least had the courtesy to notify me as to the reason for the_ 
exclusion of the Domestic Policy staff. 

I realize you have felt the coor4ination was not occurring as it 
should on-this issue and that is exactly why after you discussed 
it with me that the DPC staff convened the'meeting on the matter 
eariier this week. I also felt your suggestion in the meeting to 

. appoint DOJ as responsible for the "core group" was entirely 
proper.· Both bec~use you and I had discussed this is~ue of 
coordination prior to the meeting and your name is listed first 
for the core group, I have addressed this memo to you. Further, 
because I consider this an internal matter, I will .distribute it 
to only the White House portion of the distribution list. 

I felt -letting this matter pass without comment - when the time 
for action is so short and the issue of the crime legislation so 

.·coPY 



.critical to the President's agenda for meeting the needs of 
America- would be a serious act· of omission on my part. I hope 
this manner of "co6rdination" is not a trend in operational 
procedures for the future. 

Thank you. 

cc: White House distribution· list for 10/15/93 memo referenced 
above 

COPY 



Distribution: 

TO: Howard Paster .. · 
TO: ·Thomas F. McLarty 

.TO: David. R. Gergen 
.TO: . George Stephanopoulos 
TO: John Podesta 
TO: Mark Gearan 
TO: Rahm Emanuel 
TO: Bruce N. Reed 
TO: Jos~ Cerda, III 

CC: Neel, Roy M. 
cc: Charles W.(Bill) Burton· 
cc: Jody A. Greenstone 
CC: MarciaL. Halec 
CC: Alexis He~man 
cc: Christine A. Varney 
cc: Margaret A. Williams 
cc: Margaret J. Myers 

COPY 



TO: Carol 
FR: Bruce/Jose 
RE: Crime Agenda 

Here's a summary of what we hope to accomplish this afternoon. A draft agenda is 
attached. - . - · 

I. LEGISLATIVE STRATEGY 

- Legislative Affairs: Develop list of Members for Attorney General and White 
House staff to target. Include key House Judiciary Members, Senators required to· 
pass Brady, moderates in both houses, and other ·usts deemed appropriate. 

• The key_ here is to ask Howard's help in (1) expanding support for the crime 
bill, (2) drafti~g a list of members for the President to eall, and (3) reaching · -­
out to the Black Caucus in some way. Howard has been reluctant to work for 

· anything other than Brady, .and he is still telling Brady supporters on the Hill _ 
that he will get the President to publicly commit to separating Brady. We also 
need to work with Sheila Anthony to make the most of Justice's lobbying 
efforts. 

·-
• EXPANDING SUPPORT -- In the House, expanding support means working 

• 

with moderate Democrats early to make sure that they don't jump to the 
Republican side. This means forging an alliance with House Judiciary 
moderates (Brooks, Schumer, Hughes, Bryant, Sangrneister, Mazzoli) and 
getting them to help us get other moderates on board -- before the crime bill · 
goes to the floor.· It also means getting Howard or Lorraine to develop a target 
list for many of the more moderate freshmen Members. 

MEMBERS FOR PRESIDENT TO CALL --:- We have a preliminary list of 
Senators for the- President to call on' Brady and Habeas, as well as list of 

· moderate House Democrats. We need to find a way to get these names 
, incorporated into the list Howard passes on to the. President. _ 

<o\~~~---~--~~ 
(;)-''- \,, c... ' 

.._ r.r-. . _ __. "N\ 1 ~J\'f'v • _ ·HE'BIACK CAUCUS - If we do not make an · 
I'~~- effort to reach out to tli Bl~cus, they _ _ru:e..-· und to publicly attack us 

- - ... .L when the crime bill goes to the floor. We need _to get Howard or Lorraine 
',":y-~~~~:rworking on a strategy to av_ert such a situation. _ . 



II. . OUTREACH 

• This is one of the m~st important pieces of the public outreach. strategy, 
partiCularly if we can get bipartisan support. Thus, we need to get Marcia Hale 
to personally take the lead cin this. Justice may want to take the lead on this 
~piece, but it should be left to Marcia. 

:-.Domestic Policy! fuvite network of Police Chiefs that .have' helped us develop the 
Community Policing Initiative to a "CEO Lunch". Community Policing could be the· 
topic of discussion. 

e We will take the lead here. There are a whole host of police chiefs that have 
. been helpful to us and friendly to our proposals. Most of these chiefs are at 
the forefront of community policing. 

- Public Liaison: Solidify crime bill endorsements from Police groups in general, 
community groups, victims groups, and any other appropriate constituency groups. 

• ·. Steve Hilton of P4blicLiaison ·has been too busy to really to any outreach to 
the various police groups. And, given that he's in the NAFf A war room; it 
doesn't seem likely that he will have any time soon. · If we can't get Alexis or 
Steve to do the job here, then we need to get Justice to conduct this outreach. 
The AG has a good relationship with most of the law enforcement groups, and 
she may be the best one to squeeze endorsement letters out of them. 

- Chief of Staff: M;eet with Police Groups that supported Clinton-Gore to ensure 
their continued support of the crime bill. 

• Our police union friends -- NAPO, IBPO, and IUPA _..:. are threatening to not 
support the crime bill because it does not contain the Police Officers Bill of 
Rights, a controversial bill granting certain .labor protections to rank-and-file 
cops. While w~ can't afford. the police unions jumping ship, neither can we 
include the POBR in the crime bill. This problem require some type of 
political solution. 



III. COMMUNICATIONS · 
. . 

- Communications/Scheduling: (1) C~pitalize on ·"Security" theme to push crime .bill 
and Brady whenever possible during the next few weeks. (2) Add crime events to the . 

· .. s·chedule -- such as Chief's lun_cheon, Mayors ·endorsement eyent, announcement of 
Justice Department Police Hiring· Supplemental Grants, release of interim drug 
strategy, and a public call to pass the crime bill when it is first taken ·up by the House. 
and Senate. . · · 

e We need to work with David Gergen and Roy Neel to make sure that the 
·~President's schedule allows for some crime events over the next few weeks. 

Bush always set the political context during past crime bill debates, and it will 
be difficult for us to set the context _..;_ .cops and guns -- without some 
Presidential involvement. 

. - Justice: Enstire that the AG's public appearances, speeches, interviews, etc., are. 
utilized to build public support for the crime bill. 

• Biden and Brooks would love for the AG to even mention the crime bill in her 
public appearances and interviews. She will b.e giving several major speeches 
in the upcoming weeks, and we need to get her to commit to publicly 
supporting the crime bilL In particular, she is considering giving a major crime 
speech this Wednesday, and she will be speaking at the International 
Association of Chiefs of Police (IACP) the week the crime bill is going to be 
considered. · · 

- ONDCP: Ensure that the Director's public appearances, speeches, interviews, etc., 
are utilized to build support for the crime bill. 

e · Lee Brown has not been publicly speaking about the crime bili. Much of hi~ 
Interim Drug Strategy directly relates to the crime bill, and we need to make 
sure that he's out their supporting the bill. This shouldn't be too difficult: as a . 
past president of IACP, Brown worked for the passage of a very similar crime 
bill some years ago. Brown will also address the IACP the week the crime bill 
is taken up. 

- Cabinet Affairs: Ensure that other Cabinet Members (i.e., Secretaries Cisneros ~nd 
Reilly) are as supportive of our crime b~ll efforts as p_ossible. · 

• We should explore opportunities for Secretaries Rilley and Cisneros to help 
·push the crime bill. · 

COPY 



Withdrawal/Redaction Sheet 
Clinton Library 

DOCUMENT NO. SUBJECTffiTLE DATE RESTRICTION 
AND TYPE 

001. note To Carol Rasco from N.H. re: HUD (I page) n.d. P5 

002. list Re: HUD-New Hampshire (I page) n.d. P5 

003. fax To Nancy Hemreich from Hal Hunnicutt re: Florida lawsuit against 03/22/94 P5, P6/b(6) 

HUD (I page) 

004. note Re: HUD, Hal Hunnicutt (I page) n.d. P5, b(6) 

005. letter To POTUS from Hal Hunnicutt re: HUD (I page) 03/04/94 P5 

006. letter To POTUS from Hal Hunnicutt re: HUD (3 pages) 2/12/94 P5, P6/b(6) 

007. note For POTUS re: HUD, Hal Hunnicutt (I page) n.d. P5 

008. fax To Nancy HemreiCh from Hal Hunnicutt re: Henry Cisneros (I page) 05112/94 P5, P6/b(6) 

COLLECTION: 
Clinton Presidential Records 

Domestic Policy Council 

Carol Rasco (Meetings Trips Events) 
OA!Box Number: 5040 

FOLDER TITLE: 
Telephone Meeting: Secretary Cisneros (will call) 6-1-94 2:30-2:45 

RESTRICTION CODES 
Presidential Records Act- 144 U.S.C. 2204(a)l 

PI National Security Classified Information l(a)(l) of the PRAI 
P2 Relating to the appointment to Federal office l(a)(2) of the PRAI 
P3 Release would violate a Federal statute l(a)(3) of the PRAI 
P4 Release would disclose trade secrets or confidential commercial or 

financial information l(a)(4) of the PRAI 
PS Release would disclose confidential advice between the President 

and his advisors, or between such advisors la)(S) of the PRAI 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy l(a)(6) of the PRAI 

C. Closed in accordance with restrictions contained in donor's deed 
of gift. 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 

RR. Document will be reviewed upon request. 

Freedom of Information Act- IS U.S.C. 552(b)l 

b(l) National security classified information l(b)(l) of the FOIAI 
b(2) Release would disclose internal personnel rules and practices of 

an agency l(b)(2) of the FOIAI 
b(3) Release would violate a Federal statute l(b)(3) of the FOIAI 
b(4) Release would disclose trade secrets or confidential or financial 

information l(b)(4) of the FOIAI 
b(6) Release would constitute a clearly unwar:ranted invasion of 

personal privacy l(b)(6) of the FOIAI 
b(7) Release would disclose information compiled for law enforcement 

purposes l(b)(7) of the FOIAI 
b(8) Release would disclose information concerning the regulation of 

financial institutions l(b)(8) of the FOIAI 
b(9) Release would disclose geological or geophysical information 

concerning wells l(b)(9) of the FOIAI 
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· HI. PARTICIPANTS 

The .following New Hampshire media :will be represented: 
. . 

Television Interview (Oval) 
WMUR -'IV (ABC) 

. . . 

Jack Heath 

Print & Radio Roundtable (Cabinet Room) 
Manchester Union Leader John DiStaso (2/18 is his 40th bi 
Concorc;l Monitor Craig Tim berg 
Portsmouth Herald Jeannine Oegg 
Keene Sentinal Patricia Ferrier 
Boston Globe ~~. Michael Kranish · 
Oaremont Eagle . Andrew Nelson 
WKXL - Radio Randi Goldberg 

. WZID .;. Radio ·Sally Dionne 
WKNE - Radio Tracy Caruso · 

· IV. PRESS PLAN 

Both events open press. Still ph9tographers in- Print/Radio roundtable. ,, 

V. . SEQUENCE OF EVENTS 

VI. 

10:45 - 11:00 am 
11:00- 11:20 am 
11:25- 12:10 pm 

Briefing & makeup for interviews - Oval Dini ~~-~~~ 
Interview with WMUR ..; Oval 
Print & Radio roundtable - Cabinet R 

COPY 
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FYI only. Hal Hunnicutt sent_ me a note. He is still livid about H~nry tfi.fiiJ,iK;~c...c.. 
· Cisneros' decision about manufactured housing and wants you to krow ·· , · 
that he thinks Cisneros has turned his back on his own people and ''as ·a : 

oor choice for HUD. 
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Withdrawal/Redaction Sheet 
Cl~nton Library 

DOCUMENT NO. 
ANDTYPE .. 

001. memo 

, 002. memo 

COLLECTION: 

SUBJECTffiTLE 

. . 
To Marcia Hale from Leon E. Panetta re: April 29th Tribal Meeting 
with the President (partial, p. 5) {1 page)' • 

To vida Benavidez re: White House Meeting with Tribal Leaders (8 
pages) (8 pages)· ' · 

(:linton Presidential Records 
Domestic Policy Council _ 

. Carol Rasco (Meetings, Trips, Events) 
· OA/Box Number: · 7262 

FOLDER TITLE: 

DATE 

04/13/94 

04/27/94 

RESTRICTION 

P5 

P5 

Tribal Leaders Mtg. 4-29-94 [1] 
Rhonda Wilson 

RESTRICTION CODES 
Presidential Records Act- [44 U.S.C. 2204(a)] 

. . . 

Pl National Security Classified I;uormation [(a)(l) of the PRA] 
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] 
P3 Release would violate a Federal statute [(a)(3) of the PRA] 
P4 Release would disclose trade secrets or. confidential commercial or 

·financial information [(a)(4) of the PRA] 
PS Release would disclose confidential advise between the President 

and his advisors, or between such advisors [a)(S) of the PRA] ' 
P6 Release would constitute a clearly unwarranted invasion of 

0 

personal privacy [(a)(6) of the.PRA] 0 

Freedom of Information Act- [5 u.s. c. 552(b)] 

b(l) National security classified information [(b)(l) of the FOIA] 
b(2) Release would disclose internal personnel rules and practices of 

· an agency [(b)(2) of the FOIA] · 
b(3) Release would violate a Federal statute [(b)(3) of the FOIA] 
b(4) Release would disclose trade secrets or confidential or financial 

information [(b)(4) of the FOIA] 
'b(6) Release would constitute a clearly unwarranted invasion of 

. personal privacy [(b)(6) of the FOIA] 
b(7) Release would disclose information compiled for law enforcement 

purposes [(b)(7) of the FOIA] 
C;·Closed in accordance with restrictions contained in donor's deed b(S) Release would disclose information-concerning the regulation of 

of gift. financial institutions [(b)(S) of the FOIA] 
PRM. Personal ""ecord misfile defined in accordance with 44 U.S.C. b(9) Release would disclose geological or geophysical information 

RR ~!~~~~nt will be reviewed upon request. CLINTQ N LIBRARV PH6Ytl~] 
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Indian Gaming: 

Gaming op~rations provide significant revenues to many 
Tribes, .but have also caused much controversy ori the issues 
of Tribal sovereignty and States rights. 

There are over 300 gaTTiing operations on 103 Indian Reservations 
(one third of -all Reservations) . In 1991, $15 billion was 
wagered at ·Indi.an gaming operations· "(so percent annual· average 
~~owth since 1985 -- 5 percent of. tdtdl U.S. wagerings). After 
payihg winnings, this provided-Tribes with $1.5 billion.iri gross 
revenues. Wagerings and· Tribal revenues are expected to continue. 
increasing rapidly. 

Many Tribal leaders regard this as a majoropporttinity with which 
t.o fund Tribai initiatives,- provide employment opportunities, ·and 
promote .economic development. A limited number of studies show 
that gaming has offered on-reservation economic and employment 
opportunities, for both.I-ndians and non-Indians, while providing 
Tribes with income to carry out high priority programs and 
supplem~nting funds received from the BIA and other Federal 
sources. 

·Federal Indian gaming ·law stipulates that ·in States where any 
type of gambling is legal,. Tribes may operate any type of. 
gambling operations (not only those types allowed by the State) , 
subject to approval by.the State and the Indian Gaming 
Commission. Allowing Tribes tq run gaming operations in only 
some States creates a "haves" and "havenots" situation among 
Tribes. Those with gaming operations are said to be very much 
divided, .based on what games they operate and whether they are 
run fully by the Trib~ or contracted to non-Tribal members. 

Indian Gaming ~- Tribal Concerns: According to BIA's gaming 
qffice, ~major toncern.of Tribal leadei~ is that thei've 
unsuccessfully tried (at least·twice) to meet with the President 
on.Indian gaming, while the President-has met with all Governors 
various tim~s, on m<:my issues including gaming. · BIA' s Gaming 
Office voiced concern that gaming could "steal the show" at the 
April 29 .meeting if Tribes were allowed to set the agerida. 

Another significant concern is discussion within the 
Administration of a possible 4 percent Federal tax on gatning 
income, as a source of funding for welfare reform, while State 
lotter~es would be exempt. 

Additionally,_ Tribes·are very much concerned that the Governors 
are said to be trying to amend the Indian Gaming Regulatory Act 
such that·Tribes could run only those gaines allowed by the State 
in which their Reservation is located. 

-5-
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TO: 

Date: 

Vida aenavi~ 

llib.ite JRvse 11iEt.1DJ With ~ Ieadets · 

April 27, 1994 

As You. -.~, · ~ are same ·t:hou.gtJ.ta ~t tba upccmirq uil:.al 
leaders meeti.ng at the .White lfoWi;e. · · 

1. . <)mlj4!¢ at t:be JWt:iJs 

'l'l'ae President's sreetinrl with the tribes is prezretura. rt seems 
dri.ven pr.i.Jnarily by a des1.re en thB part of certain White JJaUSe staff nat 
to :be "shewn uptt I:Jy the. JUSti.c.e ~t. 8 carduc::t of t'be nustan.tn9 
canterence" with 1:he tribes in~ neKt ~. ~ a r~;J.t, ~ 
President is al::alt to. meet. vith tbe , •ders of the t:r1J::les, ~ has not:hJ.n9 

· of smst:.anQe t:o say. we understard that the Interior Department .,arlier 
m!s weelC. was provided with copies of two "!!'.xf.)cQti ~ Jl{e:melranda." . prepemid 
by the Whi to ~• ~ ptqxsed to t:e 1ssu.ed 1;y the President at the meet.i:nq 
wit:h 'the ttiba.l 1ea4ars. - llnl5ent.ard further tl1at the memor~--which 
c1.eol with the Fish alld Wilcilite · sat'Yice'a handling of' rndian requests ·far 
eagle feathers far rel!iiic:ND use ani. the '1~1~-i:.o""'9CM:LhlteDt 
relaticmsh'ip" between. the tril:es un:~ .. th8 on1te4 states--have l:ittl.e real 
can~ and sez:ve pri:aarily as :raaffinations ot p:»lic:i~,a ·plt i.ft place by 
previous admi.ni.Stratians. · · 

·QUite trankl.y, the· tr.i.bal l.M.-.8 ~ l:e1:tCr. !NerY 
Pruick:nt since E~ bas jssued an Inciian pgl:Loy1 as a result, t:rilal. 
leada.rs ~U;e ~-·used l1f ~ pol.i~1• unl.e&a thGy have genuine CC~ntent. 
wn1le we have not ~ tns dratt JX&cutiva Maucranda., it tneir content. iB 
as lame a.s lU1S teen li:leac::r:il:e4 to us, they an· IW:tlly 'Wal:til. is~ •. 'lba . 

. reality is tha~ the President li.Jcaly v1l1 Hgaot AWAY vitJl•' iasuina' them-• 
. in the sense that there will be no lllnediate aciverse :a:"Mcticn at 'the 'White 
Houae meati119••:ta::a\Jolie the t:rilal leo.ders will 110t have had the opp:ar: tun1ey 
1:0 a~ aid respcr1d to t:hlillU.· ~. 1¥ ~week's t.J.atenin9' Conference, 
t:lw:ie ~tive · ~ will haYe been · snlt"ied a.M. analyZEd; ·1f ~r 
can~ is ·nQt iN1!ticient, Secretaey Babl:litt ani At:tcrney General ~~ill· 
be left to take the heat. · · 

. . . . 

:tt 1110Ul4 have bean far batter fc:· the· Presic:Sent to have .~in:cted 
·the cabinet ~~ to ~t meet:u.;s with the tri.l:w!s, ~ report to t:be 
White· ~a. ~1r aUgsa&tions tar a· cc=preMnsive, I!EW1in;fUl Clinuln 
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:rrxti&n poiicy. : 'l'hei'l 1:%\e White HeNSe cculd develop suCh a· policy atd .s.rivite 
t:he trlbea for a. tti~t. 7neetin;J at · whid\ 'the ntN policy t.~Wlct be 
~. Xnstead., the lftll.t:e Hcuse 1-. p.r~ ''bass ac:lc:warda"; 1t 14 
iasuin; a policy _tefore it lcncwS anyt:hin;J of the sl.l.bject matter. It ia not 
su:pr:l.sin; that ·the E)cec::utive Mel!Jararda ~d 12 t:oothless; no .... one in ~ 
Nhi~ ~ ·tau Irdian attaire. experiance, aM tl'1$ field 1s much t:.cg ClCmFlex 
for a.nyone ta have llli!lStered it in 'r.M fif~ ~ the President bas l::IBen 
in oft.i~·. Hgreover, · by cm:~fn; ~~ Babbitt anCI Assistant sac:reary 
far Indiall Affairs Ada 0ee.r out of the process ot ·. devalapi.ng' thKa ~tive 
~. t'ftU,te HOtJSe ataff ha'\19 wasted ~ a})il.i~ies of the twD people 
in . the Administration who have the ~ · :JcnowleCIC]e anc:l experience in IncS1an 
affairs .. · · I! the President pulls tJlis ~tine) . ot:t without acme ~ioua 
ne;ative i.rieidents, ·it llill be dUe mlely tQ tha ~ t~ of b1a 

. ~lity anr:i the ~teBIIISI:izi.J:IcJ ettect of White HoUse pageantry._ . TheSe 
·effects will_ not l~v;t. l~, an:l_wlll m:&t assuredly do \IS IU)·_goc:d in 1996• 

· Heverl:heles.a, the ebQw ~!~Wit gg an at tbi& point. Our stz"Oli!J advice 
is . that the ~esident treat· t:his ll&!t1nq as ~e l:e;Jinning of' tlle pn:~C&BS or . , 
develcping a ·_ c:anprebensive Irdian policy. He shoQl~ announce to the · 
~led triba.l leaderS that he has ctirectecl the cabinet to canauct 
~tinge .· with the. trite~. to recei,., trilal. ·input an a Clinton 
Administration Indiara policy~ . 'l"l'le process can e-t:art Wlth the ListeninJ 
eontm:-enoe nut "'eekr _lalt:. ttWS~ te rouwas kJy s1m1lar aV8nts with all 
relevant offi~ials in the ~et:i.an. 1tle Listenin; Oonterenc:a shcUl4 · 
m foll~ up with similar .1\tast.J.nri& with ~ Shalala, · ae:etar,y 

' BJ::own, Sec:retm:y_ Bentsen, ·secretazy sisner:us, secret:aey Jliena, secretary 
Reich, Di.:rect.ar !'>ane1:.ta, and. Adm.ini.stzator Br:Oifi'llC'. Atcet' t.bc:rue ~in;~&,, 
the lldminisi:ra:t;ign will have thii:! infamu'ticm it n9fida to issue a ~ 
Indian polic:r sta.teme:nt tbat ac:twLlly ~ises . dlange. undsr no 

· circ:L1mstances DWit triml. leaders tll!l c;i van tt1e inp:'e.ssian r.n.is waex tl\at 
this is the least .time they will SEE! ~ PN.Si.dant., or that the Pruidant, 
with the . issw.mc:e of -the ~tive ~ i ci:.ln$i06:"e his warx in .Irdian 
affairs to :be done. 

a. l!» Cl.in1:qt Nh'n1m:rat.ian'• "*"m in l'M'!" P!:z},~ 

'1'he upCamiriq neetin;s vim_ U1e President Oi'l Ap""11 gn 29 GJd witll 
At~ Genarill-~ mlc1 Secretaey Babbi~t in AJ..'I:I.lquerq 01'\ May 5 and 6 
will 90 fa:r in eliminati.nq t11e edstinr:J perception that the Aclm1.nistration 
is dishtt~estect· in J:r'dian pol, icy. · ~VC", do not· thi:nlt thAt a III&B,;in:J 
"fii:b tbe Pre5ident solidifies rnctian BUppQrt far the Amni.nistrat,J.on. 
~ have had m=eti.nq& at the 14hite Hause terore. :rn 1976, . Presi.c:Sem 
~ invited all tribal leaders to the Whi.t.e HoUse, grossly addinrJ at tbe 
~ of ~ printa:l .i.nvi:tation, "Tra4i:~io.nal ~ ana Dress Welcame. II 
!(eail~s to ryl tha res..al~irq 11pboto op" event was . entirely 
WlAtl.sfactoey. In 1990, at the ur'CJin:r ot Sena'tOrs lnc\.\ye arx1 McCain, 

1 By. the war, can 1~ poss1Dl.y. b8 ~e t:he. tribal ieacier~s: ere lmvili; . 
to pay 1:o attard thi&: ~M~nt? We have heard that tilay are being' c:l1ar9ed $1.00 
-~iecle to det"ray the oosts ot the ~. If t:h1s is so, ve carmoe begin 1:0· 
de&Qt"ibe · hDW inapp:ropriate that is. ~ the W11J.ta Jb.me chaz9e 

2 CLINTON LIBRARY PHOTOCOPY 



.04/29/94 09:26 . '6'202 456.7028. DOM. POL . 006 . 

04/28/94 12:13 DNC F!N./PUB.l.IRS. -+- 9456S?e9 
04,·~(/94 1St32 GClUER STETSO~ & I.IIILLlAf"''S, F'C 

.. ~i®nt Bush ~ tc;~r Ml.f' ~ ~ w1th Q ~~atl~ ct ttll'B.l. 1Mda:t11, · 
resW.ting in the issuance Qt a.JJJJShy --re=i;::QIQ4ment" to Preaiaent Raagan•e · 
I:nd.ian policy·· statement· .· caUini:J rar a ''qovezti11Mlat-ttr'9ovemment 

·relationship"' with the tr:lbes. · In 1991, PreSident Bush .haat:ed the MUte 
House oonferenee cn1 Irdian .Ekmcati.on. tMorbmaUly, the 'Prasicient•s 
invitees were l~ly diawn. ri'am his list Of Indian WUtriJ:m:c7ra 'CO his 
campai9n <• sh~ liSt if r:rvar thel.'e was ane), am 'tha canferenc:e was 
regarded as yet ~-mewti.n:ll.ass e~. · 

At thia pc~, trJ..:bal. 1~ are exd.U4 -am hopetc.U, tut wuy, ·· 
about tita upctJJUnq JrJee:tin:ja .. · 'the hCmOr of ~!ng' with ttle . PreSident 1s . 
affeet by . the f«c::t. that t:he Ml\Wii.stmtion has. ciOtle nOthi.r19 speeitie in · 
Indian policy~ You lll!-lSt not expect a love. fest. 'I'r"ibal l.eaders are serious 
poli~cians with very specific needs anc1 expectations. MOSt Df .all, they . 
..,ant respact. not for · tl1eir persana1· ott ices t1ue tar the isau.ec that c::'CJ'IC8m 
tb.n~ '111ey knaw ~~ no new Mmin~atian can ma~ U1e in~icac.ies of 
Indian policy in a year. ~-·~r the 14h.ite House admits~~ and es~ishea a 

. Jill• '8PII for the avel~t Df ari Mn1Wt.rat1on. India:n policy r ycu wUl 
have demons~ate4 that re~.. '1'be Jnaki.n:3s ot a SCIID'I! precess tare already 
·in the. works. The lftrletirBJ with tiJS Presidant 1ftUst not be a culmination, ~t- · 
:rather the bfa9J.nni.rrg of the .. ldminisuatiem i·s prca: sa of developing an 
%n:Uan p!)llcy. At Ws point, thaugh, a general st:atament en "trust 
:eespansibilities" ard · the "goveznmen~-to-qavw:amB'lt. relat1onsbip.. will not 
do,. except: as a starting. p:>int. 

a. PJtq:a · s c:uts in 1:ha ZTdi•n adget: 

. . Mhile Dlcli.arl ~ ·is not ~ to·~ Clint.cn, ~- is 
~d c!isappea~t w.l.th tha ~at1on1s performanc:e 1::0 cSata in 'tba 

- area of Indian policy. Xn f'act. 'tba. Mm1.n.i&tration's Indian policy ~ date 
·am be said eo be· the app;~intmeiht of Assistmlt ~- or· 'the Int:er1or Ma. 

· Dear. aid Indian Health ser.tigg Direc:tar Miguel 'l'rUj il.lo Anl ths Qltti!liJ of 
thoiz:-~. '!be President can expect that tz-1bal lead~s w1U criticize 
b.:iJIL· !ar the bls2get ;:uta. The Preai.Clent sbcWd W1det'stanci that, ~a 
Indians Uilderst:arid the tl.ld9et deticit situation,· they 4o nat :telisve tbe 
luiget · shou14 :be balanaad dispraportionately at: me uu.;' mcpensa. A 
lcdt at:. !:he specific.a- of· 'the cut:s GhaWS a raehar philcsopli~Uy mnkrupt.· 

. 4pPrcedt to the bUcSget Olts .. 

· . In tlH! ~ J;:l,dget, the cut:5 C':QIIe in three prilnary r~: (1) 
~~in:r- cmt ~c ~~lopment gnmts an1 direct l.oal'ls to tribal · an.s 
D'Jd.ier.n-owsA!d eri~.i..s.!s; (2) U"ah$fetrinJ BIA personnel cperations to tM 
lnteri~ ~; ani (J) .zeroilJ3' ~ the · NaVajo-HOp1 ~1litation 
Fun~!. The· ec:o.nomic. development grant and. loan programs Ka one ot: the vez:y 

. few t:zue sucx:ess staries in the BIA • s programs. '1'he dsc::ision to elilll1nate 
them iS. al:leolutely inexplicable aa &mm llOlicy; these pror;rams, ali ~1 
u tbe ~enteecl loan p&:Otllram ac.Sministared. by BIA1 shaul.d te ~, not 
0\lt, 4~ to the ext:re:ma ahortagl!l ot investment capital em the r~tions. 

repz:esentativea of otbez" gcwernman~ tor the ·'Privlleqe of a White Hc:N8e 
maatin;? 
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_ . The t.ranate:r · ot 1:na· 8IJ\ · panonnel. t!epart:rnene to Interigr ·1.s 
~ed. ~lil. an--aocounti:Ji ruse that literally~ money au~ or the tribes• 
poc:kets. Intc'iQJ:' has been feedin; en the BUreau of IMian Affairs· tar "t:M­
last. t.welve yearsi the ntllllber of perscnnel t.rlln!lrerr~ treaD the Bureau to 
the Depa:rtiftent is offensive not only tor im quantity, 001:. beCause: (i) ·UtA 
Depa.rtment is nat requind. to grant nld.ian preference in eupl.Oyment:, only 
the BXA i.e, and the transfers are r~ as. a means or ~inilq _Il'ldi.M 
preference' arii (Z) UI'der· the tr~ ~t~tion aJld tt;f.bal self"-. 
geYernanc!l Cc.ntraetinq and -~eting ·~ams, the t:ribee• ShStW (If .tne · 
l3"l:A • a aMUal bJd~t is aetetmii'JI!d in ptrt by t.be overall· number of :f'TES ·8hd 

. da1lars allecat:ed b; various PIA P'03'illlli; ~ BrA cuts ~onnel, those 
savings !1re ~o go to tlle ~1l:eS, not to the ~~ of the Interior •. 

. Finally I Whatever . the JDa~"its of tM 'Cllt 'tn the NavajO-Mop! . 
. ~ilita.t.ion :rutd, note that it aces great po~itiCal harm to the' 
. President's ·. 'IIIX¢ int1uential ·sUpporter 1n Indian countty, Navajo Na~ · 
Pre&ic!ent Peterson zan.. Qui~ frankly, it laaves most tribal leaden 
think~ that :teirq · a. friend . or tha Clinton Administration doesrt • t aamt 
to JIUCb.. . . 

hi tad &a the BIA b11i;et c:Llts are, the Clrts ~o the lHS ·bmgBt ar:e ··. 
far worse. A sbpla a~c proves the paim:1 tully one•half of tt1.e cu~s · 
in n'Es tor ~ .Dep~Jrbtent of Heal.~ 8n4 HtmB.n 5erv~ coma :tram the ms. . 
It is s~ly an wtnge that, aut ·or all the agencies 1n that assive 
Deplrblent, tile :Indian Health serviCe &bcUld mar· tl\e lion's share of the 
cuts. When CHB Director Panetta met w~th the tribes recenely, he let on 
that ... he had been Jaisled by &tatt as to the actual effect Of the . ntS eats. 
While it is wel.cc:lme news that the am Dix'ec:tor c:UI2n't c::old-heart.a:U.y attaak 
the :tndien bld.;at, the trU.. are wai~ing" for agtign ·fl:tilm .am ancl HHS to 
restore the .ms .tui9et to the levels of previous years.. · ·' , . . 

. . -in, .th8 tribes are ~~e ot tM feSenl . ~eficit and. the. 'hare! 
choices that m\lst be mde. Hgwevaz:, they have had this bittar experieJ1Ce · 
l:aefcare an:l have a riJahe not to axpect it fram the Clinton Admi.iU.stration. 
:tn l.9Bl., when Reagan assaulted the .federal t:Q1ga~, ~ ·lbiian tlltJ9~ t&:QJc 
a twen~five percent· cut; Reagan .dw.YtaU4 tribal l:l.lag'atS an:1 nei~ 
~· tr~, the Bl::A, nor tM IHS nave fUl.1Y reooverea. '!be ~fil ot the 
Cli.nton...oprc;posed cuts WI!SS· ~V4;!d in ~n:lian ecnmtry· With S8nBe of CNtraqe 
a.rd fore:boci!Jo.:J. Mi;Ji"eQVer, ~Y will niX be sustaina:S. 'lbe trJ,bes ere very 
oaE*h!e lohbyists, N¥1 the reality is. tmt 1IIOR ~ 11ot all or the~ cut ~ 
will ~ .est:Qt-ed. nsis soenario ..,a. playa! cut yaar an.er year ~irw:l the 
:Reag.,•Etwth era, and it i& beirq played cut aqa1n this. yeaz-. The re&Ult, 
ulthuately, will te that. t.he tril::.es ·will -lose iOlitical respect fo.r the 
White liCLUte ancl c:ane to view it u an ersemy. . ·. . 

'b.·~ 

'the Adminiat:ratic:rn ·was vsrr ·late to fill key posts lii1o1Ch u 
OJmmis&ianer of the ~t:rat.ion for Natiw · AJDeric:ans mx1 Cllainmm ot · 
the Na.tienal Ddi.ah ~ c::aavni851on. ·In faimess, the prcmlsma ·with tbe 
ANA and NIGC .appo:in~t.s wm:e nr;at erid.rely ot the White &ruse•& ~' MIS 
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a nsw C!U'didate haS l::een named for the NIGC post. Nevarthelas• 1 the oazmcn 
perception in In1ian countey is that the White HOUSe haS man slaw to fill. 
key ;tndirm policy posts. · 

. · Shtil81.·ly, !n::lian people had belisved tllat Inc1iana woulCl be named 
to 1W'lY poaitians in qov~ not trac11d.onally f1ll&d tlf Imians. While 
we have gotten the usual array of "SQhec:Sule C" an1 "Bpecial .Assistant" 
positions, ·. the .Administration's · reccm in appointirq Itdi~ is no ·better 
than that ot: ~gan and Bush. . 'Ibe atsenoe of any Indians . in tha White · 
House, am, the Otfioe of ths Secretary of the Interior, tlla Offic:e of the 
Sec:et.m.y of H~:N&i.t,g . arxl Urb&n · DBwlopnant, · ani the· appointec1 po•itions in 
the Depiu:t:~Dant . of J'Uatice is a pl"Ofoun:l. c11sappoinbem. We shOUld 
~iza that tribal laOder& do· not ·regard theM appoinbents aa "parlC.B"· 
deriving from their support ot the .. Preaid.ent 1n the 1993 · alec~ion. To the 
·cOntrary, they ·are· r~ed u evidence ot cammitment_ to··. seriO\UI In::lian· 
policy cSevelop:1aent ana, Weecl, as neoeaeities 1f t:he ACSministra.tian ia. to 
have any ~uine csensitivity to the needs al'X1 cxmc:ema ot In:Uan. country. 
'lhe· White House has 'sC:Ime explaininr:j to do as to W2lY ~ians have no~ fared 

· any blltter in perscmnel appoillttnanta. 

· · c. · Hat:klrvll Policy lnitiatives 

I:rdians :t"llg'arc:l . the adlievementa or the Mministration al 
.brpressive on a national buis. 'l'h8 econc:rmiC ~ is an iltp'tant 

· ac:hieveaent, a• are family lea'V'e, fUll.turdinq tar: Hea4 st:art, the NaUonal 
Service initiative, etc. -YQU liiWlt keep in a1n:1, hoWever, that 1n l98J, 
there was a . "Reag-511 rf!JCQV"ery;.. it -never reached tha. reservad.ans, arid 
IIX!ian count.ey was ciamonat:rably worse of~ due ·to tede.ral bldqet cuts in 
aoeial welfare programs. clinton policy ini1:1aUvas auch ae nealtb care, · 
"ReirtventiTI&J GOVernment," welfare reform, . arxi anvironmarital equity all 
have the potential to c1o qreat harm to tzitlilll intereSts it they ere not 
eazriecl_ Q\lt with an urder8'bmcii119 of the . inatitutions that serve trU.l 
communities• While tribal leaders· are ple~ tlwt Indian oonc::ams S$mft 
to ~e the sl,lbject of atudy in each of these areas, they are very oonca::ned 
that the White House • s enth-wd.asm tor these initiatives will ·lead to tad 
reau.lta. on . the grounci · in %llc11an ca..mtxy. Tribal l~s ;o't a sart leak 
at thi• potential in 1:M form ot the propcsed cuts in the .Indian Health 

. service Wdqat. Rslyin; on tactcra that suppgsedlf will arise fi'cml health 
care reform, HHS proposed a SJOO.QOO,OOO cut in the lHS b.tcig'etl '!be White 
Ilcuae must ehow its undaz"otardin; ot thi5 phericmenan 'Wt\en tald.rq· crafit tor 
the currant ecollCimic rrit:»very an:l tcNtirq it. other initiatives. A9&i.n1 · · · 

tribal leade:re are axperiencea politic:Una, and tbe)' ·will ~ to ~ What 
t:ha Pr~sident haa · dane tor Indian country. apecific:allY, · not just tba 
country at larqe. · 

d. 'l'rial Balloana 
. . 

· The White Hause has daw.igpud ·.an \mfartunate habit of ·floa~in; 
ill~idered_ tr~ l:alloone an matt:eirs aft~ :rn:l1ans •. · I..a&t year, the. 
Fir•~ Lady said. in a vi•it to Montana ~t Indian Heal~ service clinics on 
the ~IIC"Vat.iona mfc;ht bl opanecl to ncn-In:Uans as part. or the naticm81 plAn 
tor provicU.l'li:J rural health care serviou. That i4ea was. naver aat:9d upon, 
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. bJ.t 1~ Mn1:. a bit or c:a111 · trirOuqrl 1!1d1an ~ 1 1Jhete thgse glinic::e are . 

· re;r~ · aa ~ tul.ril.lmant: of : tteaty and t.n1St oblieJa~iona co 'the tr Uza, 
.~ to 'the aften-hoBtile Nm-n'dians Who e~ tbem. worse yet, within 
th~ I.ast month., .. t:he welfare retm:lll task force. l~ wont that it. was 
oansiCJe:rinra ~ a four~e tax Cll'l qamitiriJ protits; 'While st.ate~ 
ryn qoming wgpl_d .. QCtuot. t;rih)l smmirs ener~ions would liiB sgpim;S to the 
~, ~ ~l!!!t'Y. idea that· the ~est cammmities in the country, \llhich are 

. ~ lint k!'!' hl "~ · thM:r ~ prof1t:a · on qavernmental sei:Vioaa, 
'5hailld be. taxed to pay· for welt;are rerorws . that "¥ill :twmafit pri.inarily nan-. 

. InClian 1I'IIMJr-c::1 ty residents 5hOW8 an aJ:riBW~Al laOk of 'llndarat:anc11ng' and 
inuensitivitY to Indian o:mea!r:'i'1s. 'ftle PreSitlent can e\tpPCt. tr.i:bal laadars 
to J:)e. profCNI'IIilly offendel:i by thi,s 14ea. 

. . l ' . . 

3. 
. . . . . . 1 . . 
'lbe T•Q£·• •mmc;e ot tDe ·IDUan YctA 

. . I . . 

. 1 . .· . . . ; 

None cf this WC~~al4 matter 1U:h it Irdian tribes represented only 
anothe~: · dcnahl:ti.nq . :U1tere&t gr~. HoW~er, ~ the tril::es an:l their ·~ea.der:s 
are important to the Preeiden~' s and the Party's prOSpeCts in 1996. 'lbe · 
xrdian caiammity tw:necl Q.lt 'in lacot4 nuJIIJ:::ie.nl tD 8Upt>utt the Cl.int:.an-Gore 
ticket in 199~.. The c11n~on ~ign 1t:self 4aaet"VBS ·lllllCh of 'Cha. cra:Ut; 
never ~ot"e had a 1Jt'e5ident!ial c:dpa1cjl1 .·~ a. del.Ueraee eftart to 
~ze· Iricllan votere in i'bJ ~L~ ·. ~~ tlle. tQlJt ot the wotlt wu 

·dane by Native American· volun~s in the triJ:Bl ~ties~ ~. 
b)st of tbeae volunteers were . elect:a:l tr:lml leaders ·who usa1 ~:1.?: 
influence CNer 'tbair CCl!lll!lliniti~ to get them ta wta. 

. i . . .. ·· . . 
the ll'Cst vJ.G1ble argimiza.tian was Native Americans ~ar Cl~ 

.Gore·~ 'l'he, organization was. ~chaired :tJy senator (tlleil COnijl:essman) Ben 
lU.ghtharse ~11 ard Idaho: Att:omey General tar:ey EdbOHa.WJt.. Nava~o 
N&tiOI'l ,~iQel\t.. Peeerson !ah ~tta:t 'the cazvpaiqn cammit.t:ee, a.n4 0\e.ro'kae. 
Nat.icm Prii'lcipal dlief WilDII ~ller ~ the P011ey Clc:llln1~- .'lba .. 
Capi'iJil OC!mldttee wa!JII ~:ible tor voter regiek•tican and riDrV eff~ 
in trillal ~ities, anci tl1e iPoli~ cowaaS.t~ Consulted. with the ca~~pa19ft · 
an Irteiian policy statements and ptepare briefing DBtw:iala tor~ ~ign 
d.eb!tes. · , ! · · ·· · 

.. I 

l \ ....... 

Native Am&rica8s fcir Clinton-Gore · hac:l active . ar:98nizm:s in 
California, oreqgn1 wash~, Arir;ona; · New Mexico, C:01~, wyamirr!J, 
Montana, North ~' Scnrth: Dakota,· .. Na!:lraska, r:ans&a, ·. OklahCIRIIl, aid 
Minnesota.. These vol.unteers ~anized voter registration lkives en t'he 
l."'eBee:"¥atiCillnll _ ard in ~Jean . JJndian ~ties ~, Wlen regist.rac.i.Cil\ 
cieacll:l.neta pasSEd, tlwy 1:.urnacl cut the vote for Cl.~r:e. 1ha results 
wece 'IIIO&t dramatic ·in·~· &rd New nt.xic:o. ln Mantana, _the arqan1zer.m 
rer:Ji&~ ten tll'>uaar.d new ~n::liari voters can · the ·state •a seven ·. Irdian 
~~ticins. , or the ei9ht, rural Mcntmua ccunties can-ied bf the 
Denw c:rCLtic · tidt~, ~ cfi them we-e . the oount.ias · in which the 

· 2:'e88rVatiar1s were . locat:ai- · [ ~ts of l:"E!!&:Jistera:l vo~s · . on the 
r~ti.ons were cNer 85t. ~ Inclian wt.a was Widely credi~ 1n the 
MoMan& !lll!ld.ia .rith havin; clel.ivaNd tt. ctate to 'the clintan-<;on ~idcet 
at'J! wit:h be1J"9 the ~ ofl victory ror O~U:JlBSSZMn PAt Will.i..Z aVe' · 
~Ucran Ran Marlenee. I · 
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In New ~ce, the: volunteers t"G9i~tuad Appi:OXilnatelY 8,000 natr. 
~i1, n1sirq Indian n~giat:raticn fnat 24,DDO .to 32r000. In the 
aleotion, · 79 ot 1:hc state's ·81 majaritr .rn41an pre;~ faVo.ta'l the . 

. Cl.intc:m-<iiOre t:ll:::kAt~ or the state's :~o,ooo Indian vates, · 26, ooo were for 
Clint:an •. 'lbe ~in or 22,Q~O ~ wa~ a~ one-half or cUnt:on•s 45,000 

. vtJte ~in 1n· the Nw Mecico ~lids. . . , . 

'nle voiW'lteers ~ act.iw t\D1r4isera as 11191~. In Wa~, 
the euw:cU.nators estimate that t%il:al cammunities cantril:R.itid cNe:r 
S1oo,ooo to ~=a~ic canri2idatea. similarly, 1n New MeXico, the tril:leB 
ani thetl:' supporters c:tonau.:i dver $100, 000 to the caDpti91'JS of President. 
Clinton, sezmtor ~U, cc~ Bill Ric:llaX"dson, and the· De•IP7atic 
Party of New .Hmdoo. The !Mian C'Omliii.Jnity played in1pgrt;ant rales in ae\l"enl 
congressional canpsigns as ·well._· . 'In .. · addition to ··senator ~11, 
t:ongresslnan Will:l.ams, and ~ ·Ricbart:2son, COlJ,Jresswome.n El!~. 
!"Urse. ard l{aren' En:Jli.ah' :made specific efforts to attract maney an1 \~'CUsS 
from the InClian <DimiUnity. · 

our 41Mppo~tlD&nta trOJil. the 1993 <:a31pign wra 1n .ScuU! ~ · 
~ ~izona. · ~e in no liiDflll :Put to tba hiatct'i~l ner:Jlect or ttw :r.ndian 

. =r~ew~~~~~~ ~ss!:a~~~w::l;n:;:~~· .. 
li9ht en the .narntt~~ nvazogins by; Which C:Untcn lc:.t in· thD&e states. we ue 
redcWlliT19 our ef!orts ·in t:ho5C states ard l:lal.ill\"8 that p:ropsc~ 
:rnlian -voters in those states c:e;n·pu.t thenl in th8 f'»"* cxat.ic column iz:a 1996 •. 

·'!be paten~ial Qf ~ In!bn vote bas only bien. scratt:hed. · In·Jfew 
MaXJ.co, . for e>taaple,. WB, talieve there are ·still :so,ooa Indians 11111\o are not. 
~isterea.· Si.i1oe In:lian v=tats favoored Clintan with app:cwb0tely 85t ot 
their votas in New MeXico, .the potential "head. stare111 tor Clinton 1n Nev 
Mexieo iA ·as ll'l\lch as 50,000 votes;· if' we r&Jistar as many as billf of thMe· 
~ ani· turn them out, the· Inr::U.an ~ty OCN1..c1 prOvide ·a marqin. of 
35, ooo ~ 1n tile 199& electicm. · . . · · , · · . · · · . 

. . . . ·· Siltd.l$'1y, im Arizord, olclahl:lr!B, SO!lth ~. IU'd Mantana1 rac:e&. · 
der:ided b1 fiw ~tage points gr less can ba ~ by .the IaUan \IO'tei in 

. states with ·rnai¢ns of tM"ea; pex·oant or · leas, the . InUean vote can l:e 
c2ec:iS1ve in Wa.shil1;tan, Nevada, l'U.nne8ota, North Dakota, and wycuat.n;~ 
l:ni:SeEd, tbl"~ the l&!Ut, w1'th the exceptJ.on ot. ~-st41:& California,· 
tlae tndian vote can an:t often ! has prciwidai the lMrCJ'in in statewiclo . :r:ac~~~S. 
\Qhile the Clin=n campaign suOc:esa!'Ully brCila! the Republican ho~d on the 
lleet., the best ueans or: bQldirq ard ~ on those s\.lccesses is ta 

. ~~e the l:t'd1an wte in thQ8e estates. · 
• , I • 

We are quite unhappy i to note that no ~angarren.ts haw been 'lr8de 
to treat specially ~ trital · leaden Wo ~~ Nmi far Hat.ive 
AHI&rieans :Car Clinton~. in '1992. :r.~, t:l'l& tril::lal ·1elidera 'WhO wra 
NAa; volW1t:.e=& are 90in;. t.o :be t:ree.ted. 1.uce· the raat ot 'the herd. 

I 

. 
2 

Cl.1ntcn · won by ni:ne ~ points, aner. no DDmccrD.t bad 
. carried Ns:w MeXico since 1964 .. 

I . ' 
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Moreover, loftlite Hause ·statr ~ ~ inappz:opz:iate end~ ·c;leference -~ 
certain tribal leaders Who pre Rep!dbl1cans. §D't 'ttbo worked asaimt; ~ 
S:lJ.mcn::(;c;;q:e t!cket in ~922. , NOll, no-cxe w~4 S"Ug9e8t that uty tri.b.U 
leader ·l':le trea~ rll•t:~ully :tlac:ause he 1% Phe ~ t:o ~ the 
otbttr patty; rut ENr'ely all W®ld agree that the Wt\1~ ~ BhoUl.cS make 

. aftr:artG. "t.O malCe its _politic.al tr~eraa in Iniian· ~- fe2l sp9eia1~ The 
White House c:::armoe afforc.\ the perception that is ~in9 1n Indian CCUI'1't%y 
d'lat the ~ly ~ at:rong supporta-s of the Presicle).\t enjoy no better 
relationship with . the ~ite ' HoUse than do the PretjiCent.' s political 
enemies. . '11ult is ~isely the :message bein9 conve)'eei by the 'Hhi:t:e Ha..use•e 
cxn:iuct to date. · 

.. 3. "1be Am lisWB' .. 
. . . 

. HAvina recited Wian ~try's disappo.1nt:mBnt:B; va .still note 
t.ha:c support for· the PrasiCent is· strorq, al14 the ~tion h9 r2one 
many things right. The appointment of' 11n_ InteriOr sec:reta:ry ~ has an 
W1Sel:'stanr1ing of his trustea. r~~il1ties to Inttian Count:rt is a 
'WI!lcame relief. AdministratJ:an appgintais Nt.ve b!el.'l tar 'D:IA q.en ·anr:t 
~isible at · tndian events than ~- .. . at:l'f recerlt Madnistrzaticm. 9le 
lldministr~tio.n is net oppcsi.rig legislative initiatives pr~f!d by·~ 
tz"ibea, for the :most part. A&Si~ s.&s::rei:M')' Deer is wall-l.ik£d in. I:D:Uan 
ceuttry.. 'lb8 MUte House ha8:beufle ~ tr1erd1~ place· .tar tribral lca~era. 
Majer palicr ·initiatives c1o : considsr ndi~ amcems. Si9nific:;tii'J~y, 
Native ~icana far Clinton~ c:antinYes to grow. and wa .have fCNI'd no 
cliffi~lty in :rea:uit:.i.n) l'lellri coorUiMtors ~t the ~. In 
shOI:t, 4aspi1:a tha cllaappoil1t.ltt8aa~, entl\usiaal ill 1111:111 hi9h, su.;,ly 
tecaU&e the President MCillll ~,9ive a damn. lhG:I:e is~ Confic!ence that, 
if we ·can g-et 'the Presiclant:. am his Administ:r:atian ~ focus en Indian p:Jligy 
ooncarns in an irifouad way, :ths.a Prezddent will em "'ight. bJ the b:'ibe&. 
'l'hws, the need.· t:o sst,.UUJ.ah 'A progess for tbe ~~niatrat.ion to b8vc:ae 
~ar:iled !a paraJ~QU~t. . 

8 CLINTOI'f LIBRARY PHOTOCOPY 
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Michael T. Schmidt 
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Economic and Domestic Policy · 

Indians 

' 

T H E P R E S I D E N T 

.' 

There have been all kinds of hallway_ meetings; phone calls, faxes, 
etc. pn the issue of the Indlan meeting with the Pres. during the 
past two days as you are all· aware. The iast thing I did 
yesterday-was two fold ••. (a): Janet Reno called me to ask what they 
can do to help an~ aft~r tel~ing her how they did NOT help ~ith · 
that at:r:c>cious news release they put out I told her we.were trying 
to stiategize a~ to how to cie~n up the mess ~nd someone wotild -get 
back with her as I would be go:rie three days and (b) I-reported all 
this to Marcia Hale ••• she and I agreed that Rosalyn would today 
call-the Nat. Congress on American Indians to reply to the letter 

-sent to me saying I could-meet next week per their request and 
Marcia will join me in that meE;3ting. W¢ :wd:lJ .. ID.¢¢:t w-ith their (.f 

· . , , . , . · :.' ··~·~\';~~.{i.~~~:~~;:::~~o.;:?1r~1:!:J<~~~'':.Il·r~~:,,., ... l:~---:·li'"'··-:~ ·-'· . , .'. 
small;,,.g,:nol::lP.fi•~a:bal::litw·b5i<;iitiDil"Ruiteslll,,,r,;ega;:t;Cil:Ja~g*,;tr.B;e·t<i'mee.it:':l·t1g- ... w:I::·th~,..'§l'i~~iB·Ee.s•·f•,·• 
· ·'lfli!i~a7"il:.'~'{F.!I1W::.~"ll~~,t,~~~~::~.2f:l':~~~~~~ili'lli~~'1t~U~~~~~a-"r~~,i:l;-{•..;\M.~~:...,~~ttd, ·~tll"~~w~:;,r~~-~1i"<lll1:llllli_i!u:'"1'**"~i't.'li~tl1Jii~~i~iii'~Jt<~~-· ap l.;.'nen JJr:rng :rn ~ue .. -even~ <::oo:r:. Ina~.;:or an· COlllJ11Un1ca-~J.:ons person 
·from White :House to brief . t.herit in those areas ... ;r Marcia and I 
agreed there needs to be a meeting of .White House personnel·· 

_involved in this thing (shall we rent a stadium) on Monday if it 
can wait until-then·as I am·swamped upon my return Friday and 
don't plan to be in the offi6e over the weekend. 

. ' ' 

~iven the ~Vents of today I ~onder if there woh't be pressure to 
have the meeting planned for! Monday earlier. If that is the case 
please do it without me but make sure Kathi or Mike attends•with 
Donsia and me both out. If Marcia feels-it can wait until Fridday 
I have small windo~ of time during the lunch hour when a group can· 
meet in my office, Roz. ·I heed for one of you to get with Marcia 
arid determine if. this meeting of White. House· folks need_s to be 
now, Friday or Monday, set it up including whomever you all feel 
needs to be present. 

I 

Finally, I ·need for Kathi o~:Mike to call Nancy McFadden, tell her 
the AG and I talked on this ;topic yesterday, that we are still 
working on the issue in White House; no action to report as to 
action needed from Justice at this time .•• unless you all have a 
meet in~ and have somethe· al .. ' P¥anet. . Tell her I I 11 call 
her Fr1day or Monday. Ma su · o at Roz.) 

. . . ·. .· -~·- ·. . . . 
. . . ' 
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ACORN Briefing Notes 
(with ACORN's suqgt:tsted Agenda Next Document) 

Ju],.y 25, 1994 
Roosevelt Room 

· 4:0'0-4:30 p.m. 
I 

I. . Extend·. the Community REdnvestment ·ACT C CRA) to Non-'Bank 
Financial-Intermediaries 

Recommended Response --!Not 'to commit to introducing 
legislation in January I but express the ·Administration's ' 
willingness to review any proposal ACORN may have on this matter 

beyond what they are presenting at' the meeting. If pressed, he 
should indicate·a belief that it·is not appropriate to move 
f~rward on the is~ue of extending CRA to non•banks until the 
present reform effort of CRA.has been completed by the four 

. banking regulatorS _·(WhiCh; COnfidentially 1 may not OCCUr until 
late fall). ; 

. . 

The NEC, DPC, and the Treasury have done some very 
preliminary work on the; issue of extending CRA to non­
bank financial intermediaries. The main arguments for 
extending CRA ·include:· : 

. . . , . I . . 

a. Banks and thrifts areno longer·the leading sources of 
credit in this country ~- banks and thrifts had oniy a 27%' 
share of all c redi t extensions; -. , . I 

b. In order to level the playing field·, non-bank financial 
intermediarie.s should be subject- to the same CRA 
requirements as banks and thrifts; 

. ' . . . . ! 
c. ·The viability of CRA;requires an extension of its scope. 

I . 
• I . . 

Despite these arguments~ there are several issues concerning . 
extending CRA: : 

.. 
a. What is the public policy rationale for extending CRA? 
The non-banks will argue that traditional banks and· thrifts 
would be subject to CRA!because those institutions provide a 
full range of traditional banking services that the public 
requires, receive an implicit Federal Government guarantee 
in the form of deposit insurance ·.coverage,' and serie · 
specific, identifiable communities, mortgage banks, 
securitie~ firms -- argue that they do not receive Federal . 

·deposit insura-nce cover*ge, and do not have identifiable 

CbPY 
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communi ties which they_ 'serve' and therefore should not be . 
subject to. CRA~ However, the rational_e -for establishing CRA 
~ncluded_the recognitio~-that acce~s to credit and basic 
banking services for ail-Americans is an important public 
policy 'goal in.and of itself. This rationale would seem to 
apply to the non-banks 'as well as to traditional banks and 
thrifts. 

b. Legislation may not be the appropriate vehicle for 
_extending CRA. · Other. approaches, such as the Treasury 
annou·ncing that it waul~ accept lending disclosure 
information from the non-banks on a voluntary basis, might 

·be more effectie over the long-term.· · · 

c. Congress is very div:ided on extending CRA •. The House 
··Banking Committee migth1 be able to vote out legislation 

extending CRA, but the bill would also be referred to Energy·· 
and Commerce, ·. where . it would not likely be adopted. . In 
addition, the Senate Banking Committee would also have 
difficulty passing CRA extension legislation. 

. . l ,. . . 

d •. Administration suppo!rt.for extending CRA would be 
perceived as over~regulationand anti-business (except by the 
banks'and thrifts) at aitime when our relations with the 
business community are mixed. 

e. Who would regulate the non-banks?. There is no. one 
regulator of these instltutions and in general regulatio'n of 
them is re1atively laos~ compared to that of the banks and 
thrifts. t 

II. Strengthen Proposed CRA1 Regulations 
• ;.1 ·- •. • 

Because this is an ongoing rulemalting, the White House ls 
not suppose·d to comment. ACORN shold submit any comments to 
Sally Katzen at.OIRA. 

We have met with ACORN on this i~sue.on many~occasions and 
have relayed their concerns ;to the four banking regulators 
through Gene Ludwig, the Administrations' lead on this issue. 
Reform of c:RA· is in its final stages, the comments received from 
community groups, the banking .industry~ . and others. . · . 

. Getting the f;i.nal regul:ations adopted by the Federal ReserV-e 
will be very difficult. AssUming we can rely on Blinder's and 
Yellen's support, we still n~ed two other votes fora majority._ -
The most likely supporters are Governors.Lindsey and Chairman 
Greenspan. · ACORN·has in the

1 
past suggestedthat we bypass the 

·. Fed, and institute tough eRA: regula_tions through the occ, OTS, 
and FDIC. We ·view that proppsal as a non-starter. In light of 

COPY 
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;-· 

i . 
i . 

. :the Fed'~ importc1n~e in the :bal)king· in<fustry, l t· would reflect. 
badiy on the Administration.,· I:n_addit-ion, it would create a 
loophole in :the law •. · 1 

· · 

.· .· . . . 

· 611e _ issu~ of particular .. coriqerp to ACO!m ls the proposal to aiiow 
that a ban~ with. less t):);an a' satisfactory record on lending can 
get a ••passing" CRA gr:ade by- virtue of- its ii)vestnient or service . 

. acitivities. We_have ta~ked wittt<the occ apout this provision, _ 
_ and. we believe i~ would ~e s,omewhat altered 'in the f.i,nal_ ruita to. 
insure that the "lending test" is giving agr~ater weight. 

• , . ' I. :. . . • , • 

ACORN. wants to delete the ·re:ducE!d proces~ requirements fqr . banks 
that reeive consis~ent_ly· high ratings- and the stre.amlined 
examinations for 'smal~ banksj .. and thrifts' under $25.0 million- in 

.. -_· a.sset$. ·. HOWE!Ver 1 ·. thes~ pr,ovlsio~s -• aZ,e, integral. ,t_o the . 
President's ~\lal o):)j~ctive o.f strengthening CRA by making it more .. 
performapced:...based while· at 'the.sa~e-time minimizing the 

· C?ompliance burden of financ1al insti1:'utionf?. · · 

III.:_· supribrt strong· Insjirance R~dlinina Legislation • · 
. - ,I 

IV. 

o~.9 staJf has ·>aciv;ised wp.lte ._ ~qtu;e. Lt;!gislativ.e Affair~ ~h~t . 
. tpe :Acimini~tt:c:ltion has, peell~keq ·by' Eriel:-gy a!lci do~erce . . ._ 
· -ch~il:1Ilan ping~~:l not. ~o<take ~ poe;i~ion. or1 .. ~~~. lias •• : fi•R •. · 

lis Er got ta~gl~d in Jl, j ur~e;ci~.ctl9nar cilsp~'te between the . ·. -· " 
lloust;l )3anki~g . coinDil t~e~' aO,d . t~e .Ho\l$e Energy. & co~erqe _·. 

·. Comm,it_te~, \!it}l En~l'."gy '& ·cqinmerce _the y:i.C~or. FE!ihgol4._plll 
. ·. ($., -19~7) is closer ~o'>t}l~. :fious.~ ·aan]l;:lpg · ~q~itte~. bill. . . 
·. (Rep.~ ':Kennedy''$ bill) which ~as ·not- adopted •. From ··a pqlicy 

. Pe~spectiv_e, . I)~ul Weinstein doesn't;. think we. would Oppose 

. the Feingold bill' if: we: had to make a judgement ~- in . fact., 
we are· on res::prd . as supi>orting . (as .. ACORN requestf?) the. 
reporting d'ata on a ceri~us tt"act rather thal'l a zip code 
basir;. ·From a· polltica~ perspective, Wtt are wi-thholding 

·coDUlient •. My understa~ding.is -that-neither the House nor the 
senate. J;>il1· wlil. bei slgn_ed into._iaw ·this year • 

. - I .. 

Support· Secretary Cisneros Initiatives 
. . . I 

a.··. PUblic Hous inq ·Tenant Opport\lni ty ··Program · -- · This program 
was supposed to. be fu~ded as a set-aside· in the p~lic · 
housing modernization budget, which has been fully .funded. 
Tn~ House appropriators· set aside· $85 million out of $3. ~­
billion in buqget.authority for public housirt9·modernization 
for the .Tenant Opportunity Program (TOP), .same as the 

· Adininistration' s request •. ·.senate appropriators also prov.i,de. 
$.3. 6 billion, but the committee report, says that "no funds· 
are recommended. for theiTOP.". TOP is-an expansion of the 

, previous Administration~s·resident management and other 
self-suf~iciency efforts. This is an initiative important 

·c·bpy·. 
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to secretacy Cisneros ~nqwe will workfor its inclusion in 
the.House-senate Conference. 

b. Community viability :~-·The Admi:J1istration·prqposed 
funding this program at appr()ximately $150 million. ·rt is 
an~mportant initiat~ve ~hat_ would provi(:fe grants :for' urban 
design and metropolitan strategic plann~ng. The senate 
Appropriators have only.·provided .. $20 million for, this.· 
in;itiative. HUD's position is· to request-addition(i,l funding 
so that•they wouldhave.the discretion to furid.both the · 
grass roots and.natiom11 intermediary organizations. 

'. . . .: ' . \. ,· 

c. HUD Fair Hoti'sing ·Initiatives -- considering the 
. Presi~~P.:~t.s busy .schedule. this summer and early fall, it .. 
does not m'ake sense for him to appear a't ~me O·f the pu.J)lic 
hearings. These hearings will bepolitically charged, with 
the insurance companies

1 

·employing a ·full court press. · 

· v. · · Use the reauttlorlzatiori of the Eleine~t'cirv and ·,secondary. 
·.Education Act to~ provide fundinC]fornew.parerit-initiated 
: P:Ublic .schoold ·.in· iow _ fnconie\or:iedghborhoods. · · 

. · A· s\l~azy ot ·.the charte~ sc~ool proposals submi tt~d to 
. Cong;t"ess is attac~ed (Attachment #3) •. · , · · · 

. . . ' : - ., . ·: 4 . - . . . 

The ACORNscho()ls·would be eligible to apply for federal 
assistance, and the Secre~aryof Educatipriwould'be 
authorized to ·fun.~ the:aii if they (1) take as their ~encpmark 
the challenging. s·tate p:erformance standards being d~veioped . 
under Goals 2000 and th~ ·Elementary and s~_condary .Education · 
Act and (.2) make a strong case that. the proposed• ·.curriculum 
and pedagogy of the new' s'chool will meet those standards. 

~. . . 

ESEA is riot yet a do.ne deal. .According to a report received 
by bPCstaff, it shouldreach the senate floor next Friday • 

. While'the bill' faces a number. of amendments, there is as yet 

.no information·that the' charter school provisions. will come· 
'unde.r attach. · · · . , · · · · · · 

' 

VI. Write regUlations for the. Crime bill that will pro~ote 
funding ·of community-based anti,;..criin~ programs _ .. 

. ·. community groups were disappointed l-ast year when . the 
Administration's $150m:illion Police Hiring Supplement program 
did not.include funds for community-based crime prevention 
programs· -- only for salaries and expe_nses associated with hiring 
-and rehiring police officers~· ACORN's concerns about the current 
crime bill's program regulations are no doubt based on this 
. experience. 

·COPY 
·. 

.. , : . 



.... " 

.... · 
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' ·For the r.ecord, · when the· Presic:ient · f~rst proposed that . . 
congress irtcluc:ie.$200 million for community policing in the:mini­
stimulus package, the Attorn·ey Gener~l transmi,ttec:i to. congr~ss a · 
proposal that called for. $15:0 l1lilrion fot polJc::::e hiring a,rid $.50 

· million for progr;;tms tO supp,ort colriiilunity .policing in other ways 
· .. -- such as through conimun.i,.t:y-based crim~ preVention.· . . . · . 

congresslional, appropriators,; however., .rejected the inclusion of · 
non~piriilgcoiillliuili:ty .polic;::ing·nionies, andACOIDfand· ot}ler 
co:irimluti.ty aq:vocates c!o not want the same to·happen with ·.$9 
billion co$Uunity pol:icing program pend.ing in the crime bill. 

t - -

·The 100, oo·o cops· procjrak is: much broader than last ye;;tr's 
Police Hirin9 sup~i7ment~. :'F()r instance,~. the· bill s1:ates t~at its 
nUmber one purpose· 1.s to "substantially. 1.rtcrease the number of 
law enforcement officers interacting directly with members of the 
community," and it further. states that a fundamental purpose of 

·the program· is.· to "encourage, th,e development . and implementation 
. of innovative program~ to permit members> of .:the comn1unity. :tp. 

assist:. state and local law epfo:~:cement agencies in the prevention ·· 
· .. of crime 'in the community~" · Based Oil this language, we cah give . · 

· AGORN. some· strong assur~nces, ·about the role we intend coDmiuni t:y· . 
groups to play in. impleine11tincj the community policing initiative. 
Here are the point~ you can ·emphasize .. in. the meeting,:- · 

' ' . '• . , , ' '' .: . . ·. . . . ' ' . : .. '· : '\ ••·• : ~ . \ I "• . ' ~ • : .• · · ' ·: ·,' , .:,:.~ :· .' •' ·• ' '·'/ ! f ' :, ' • 

·. ·1. A coJIU!litment to fund colllllluni~y~basec!l· anti•crima . 
prog'~ps. .. Wbeth~r or not :the cr~me ;b:Ll.l Is reg\llatibns; II set 
~~id,~"· :funds $pe,c::ific;:a;L.~y; for c.olllin~mity'7based ·~nti~c::::rim.e .. • . . 

. · .ptograiiis', ··w.e -t~lly ±nt$nc:i to·. futi~f'·suCh~· ~nitlativ~s·.t_hre>ti9h ·the . 
. 15% (of, rotigb;J.y· $1.2 Qill].qj'i)' of. 'the· policing program-'th~t- c~rt be 
used for 10 obl;'Qadly g~fined non..;hirJng .ptirposef:1. Th~ crime. ·_ 
bill'·~ rec;Ju.la.ti..oll~,Jw:i,ll. mak~·· ab~nda~t:J.y·. clea:r :tha-t .. grants -W:iil be 
altlarde~ fq:J: ¢omm1lrii ty groups: to wo.rk . ill corice:r:t wi.. th ;.their iocal 
police. departments to reduce. and' .prevent crime.. . _· · · .·· , · 

. ' ' I . . 
. ! '. '; 

2 •. A C(?~i ~e~t· to usa:. the Pres~dent 1 s p()li·c:lng program to . 
··. streilqt~en, ~ie_s ·bet,leen .lo¢a1. po1:l.ca .and .n~i.ghborhood· residents~ 
~ven forthose co111lil\lnity·groups_that do not·:te!C:eive --or even . 
apply for -- grants·, the President's policing plan has the . 
p·otential to .make local police departments more responsive to the• 
needs of ·residents in har~-hi t ,- high-crime neighborhoods. To · 
apply for a co~unity policing grant, police departments have to· · 

. submit a community policing plan "that reflects consul tat ion with . 
· c~mmunity groups. 11 Thus, as: the natd.on's police departments , ·· 
b~gin· ·to draft co:inmun:;ty_p-ollcing strategies, community. groups· : 
will have an opportunity to tai'se their 9oncerns with local 
police. We mus.t challenge c9mmunity groups to use this 
opportunity to fo'rge new partnerships with their police~ · (Sollie . 
conmiunity advocates have arcjued.that the· language in the·crlme 
bill is not sufficiently strong tc;> ensure responsi'ieriess to the 

··community, but we carl always! try and strengthen the community 
consultation require~nent by regulation.)· · · 

; . 

COPY 



\.1 ' ...... 

I 

' ' 

3. A . commitment·. to work with comm~i ty advocates in 
implem~ntinq the' enti~e cri~e bill,. ' . dp~ of the things that ·m~kes 
the current. c:timebilldlfterent froll\preyious; ·ariti-crime·effc;>rts· 

. ·is tqat it has.ni.\1.<::1:1 lii.()~~ ()f .a.ct?Itllll1lri:i'tY: focu~. whereas previous 
bills have. f.oc::used, oil.'' increas;fng ' fed.e~a:J.,· resources ( FBJ: and ·• DEA 
agents, federal prisq]:lconstruc:t.ion~· etc.)and'fecie:tal:f,zing state 
and loc~q cri~~s., th~ ov~rwl:lelming Jil~joi·ity of, the res_o\ll;'c~s in 

·· 'tnis:.6~year·, '$30' billion Crime bill gOdirectly to collitn\lnities· 
. · tc:>~. criine flghting prdg~alii~. : This. bill put~:'Cin ertd t(;, tll~'- -
. •itriCit:I,e 'pc)\ID.i': crill\e ,policies. of t~e ·past and gilarante¢s tll.at 

criliie' -fighting mon:l.es will go t(). ·wliete :.tJ:i~y are needed most .-~ at ' 
the· co~unity level •.• ·For. exanip:J.e; the $1.1 b,illion Ounce qf 

: Pr.eveil.tion· Cqurtci:}; will not only 'fund COID.In1lnf'ty~based·' crime.· _ .. · 
prev~Iitioij pro~~~~-~~- .it .ca~:.~e ... ~.~e.d ~·-~0- C~q;"d~n~t:~.;:_;the .ni.any ·.crime 
prevention programs aut:hor~zed· in the crime .l:)fll, to provide 
con.un\lnitieswithtechnic::al.assistance and to waiye.certain 
program'regulations iri :an effort to makethe·crime bilr''s 
programs .mqre c6mmunity.:frierid-iy. With_,.so .. many of the. crime· 
bill's programspote:riti~liy-f,.mpacting commun1~ies,, it is crucial 
that .we .work with comm\l:nity groups .em all aspects of the· crime 
bili and before regulations are' promulgated.' 

....... , __ '' .. i' 

VII •. SuppOrt an the minimum wage •. 

Th~· •. p~:~;sid~~t·· h~saiway~ · ~~et1 ~}rmpat}letiq to·•· .. indexfng·•.t~~·-· 
~iijJmull1 wage' •.. .'At ,t:hi~:; ·tlm~, J~owever, .we are'foc11se~' 'on 
~~~~:~?6.fo!:iiiio~=~~~b~~fi~~~:r '.\ft.ilch w.Jil' J1~1P., . in·cr~~~e .tlie 
·:· '._ ·.. ·. _·. ·.•.·. .· . ·i .· . :··" : . . 

Improving th~ ~tand~~d of living of.Ainericansis somethln.g·· 
·.this Admiriistrat:ion strives· to· do.·· 

i 
I, 

I 

I. 

' ., 

COPY 
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E X E C U T I V E 0 F F I C E 
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0 F 

08-Atig~1994 12~03pm 
)',, 
I 

' 

TO: LeeAnn Inadom1. ' 
·To: . Todd Stern 

·FROM: Carol H .. Rasco i 
Economic and Domestic Policy 

. ' 
CC: Rosalyri A. Mill~~ 

SUBJECT: Letter to Graham and Gibbons 

T H E . ~ R E S I D E N T . 

I have just received the draft letter youwanted me to review to 
Bob c;raham. .While the letter is fine it perhaps· needs a slightly · 
different twist.· The review of the proposal is completed and for 
.the past three or more wee~s it has strictly been a matter of 
getting Florida to understand there is a KEY element that is 
illegal and must be adjtist~d. Chiles has met with the ~resident 
on it, numerous people have met·from Florida with HHS, HCFA and 
Justi6e official~; so far:Florida is NOT willing to budget on the 
changes suggested to ~~ke fhe prop6sal pass the le~~l tests. · · 
There ~re political re~son~ Florida is not willing to make these 

·changes but the bottom lintk is that they must. If the letter is 
to go today I would suggest consideration of the first sentence 
second paragraph reading: '· 

~he Dep~. of Health ~nd Human Services, the Health Care Financing 
Administration as well ·as the Justice Department are currently in 
~iscussions ~ith Florida regarding the final issues to be 
resolved. All a~e .comittea to a timely (or expeditious) 

. • ' 1- . 

resolut1on. 

Tdmorrow Leon and I are to,mee~ w{th Govern6r Chiles and tt. Gov. 
McKay .. r would appreciatehaving.a finalized copy faxed to me 
before 11:45 a.m. tomrofo~ if a response is. sent by th~n. 

Again, I am fine w{t.h the ~letter as drafted if you wa~t to go with 
something that standard ... however, the review is finished. 

Let em know if further questions. 

Thanks.· 

COPY 
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JVlL 2 5 REC'D 

I .. 

. . I 

EXECUTIVE . O.F F t~c E S I D E N T 

21...:Jul:l994 02:24pm 

·TO: ·- (See Below) 

FROM:. . carol H. Rasco - : 
Economic and.Domestic Policy 

' . ' l. 

SUBJECT: 

(Missy: Please print out for Sylvia to give Leon) 
(Rosalyn: Please print out! for Nancy Hernreich and h ~e·de 
immediately in case Chiles should start trying to.reac.u"'llllii!MI!d!!Y 
President at.which point I should be called prior to any return of 
the call in order to brief the President andjor Joel should be 
called for the briefing.) 

1 

(John·and Keith: I have shared this. information with Marcia 
.verbally.) 

'. 
' 

Message for Leon, Harold, and others. listed: 

Joel K. has informed me that after working with Justice attorneys 
_it is clear the only legal way to include the insurance salesmen's 

I ' I I jl • I ' I role 1.nthe Flor1.da wa1.ver l.S the establl.shment of.a f1.xed · · 
commission which is differn:t from the method· Flo'rida wished to 
use. Attorney Gener~H Reno: is ca_lling. the Governor's office this 
afternoon to tell them this; is· the way it can be done. I am 
sharing~this information wi;th each of you in case you get calls 
from Florida. · · 

I have with Joel's blessing; alerted Governor Chiles' DC staff.who 
are aware this has all been; reviewed by Wliite House General 
Counsel. · _I 

If Florida accepts this method it is my understanding from both 
HCFA and Florida officials that the finat issues can be res-olved 
very quickly. 

CHRasco 

Distribution: 

TO: Katherine L. DarwCiO P Y 
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E X, E ,C U T I V E 0 F F I: C E 
I 0 F T H E P R E S I D E N T 

0-4-Aug-i994 08_: 52 am 

TO: Carol H. Rasco 

FROM: Kathryn J. Way 
Domestic Policy bobncil 

SUBJECT: RE: Florida waivwer 

I-

I 

The_ information included on the waiv;er memo sent over last evening has the 
latest information. In case y_ou_ hav!e not seem that::: 

There are two outstanding issues: 
commissions for health plans. 

I 

Bpdget neutrality and insurance agent 

Budget Neutrality will be the last negotiat~d issue. It is close to resolution 
but will not be finalized until ALL ~emaining issues are settled. 

' 

commission- for insurance- agents: This is the ongoing legal problem. 
Justice(Walter b~linger) met with H~S council(Harriett???) and Florida officials 
to discuss- ways this issue could be )Solved. -As proposed, JU$tice has provided 
an opinion that- the commissions could be viewed as.- bribes under certain 
statutes. Justice asked Fl6rida to come back with a proposal that established a 

' "range" for commissions (this is simi'lar to the discussions Bruce: Lindsay had 
with Buddy in Florida) . Chiles is ~eluctant to do that .and is in the process of 
pro~iding another alternative. Prevailing wisdom believes the P~esident of the 
si~te senate(himself an insuran6e a~ent) ma~'have been given some assur~nces 
that prevent Chiles from going to a range. Florida officials(Dotig ,Cook) believe 
HHS will find Chiles latest propbsa~ unacceptable~ Because the box Chiles is in 

-seems to be ·getting smaller there is some concern that he wi11 again go directly 
to the President to get his problem ;solved. 

! 

Let me know if you need more info 



THE :WHITE HOUSE 
I • . 

WASHINGTON 
I 

I. 

MEMORANDUM FOR LEON PANETTA 

FROM: . Carol H. · Rasco"~ : 

SUBJ: Call to Governor Chiles 

DATE: August 16, 1994 

++++++++++++++++'++++++++++++++++++++++++++++++++++++++++++ 
Governor Chil~~ is touring flooded areas .this morning. and 
.in the early afterrioon.l His office will call me when he 
lands in Tallahassee anc;l. give us a number where you can 
reach him ... MY office will. get that informationto you 
immediately. · 
++++++++++++++++++++++++++++++++++++++++++++++++++++++++++ . I . 

Attached are two documents: 

1. A one page propos~l-Florida submitted as ~uggested language 
for a safe harbor to be created. · 

2. Four pages prepared by HHS /HCFA .a.i1d approved by the Justice 
Department's Criminal Di~ision. The~e four pages ha~e not yet 
been shared with Florida. The purpose of your call is to disduss 
the material with Goverrior Chiles and then send i~ to him 
directly. or.you may·choose'to fax the material to him 
immediately before. the call ... Please see the NOTE at. the bottom 
of pa~e.two of the HHS/HCFA ~ocument regarding the incorporation 

. of the Florida language into1the safe harbor and the terms and 
conditions. : , 

Explanation: The Safe Harbor provision which must go through a 
federal rulemaking process is written such that it can be used by 
anyone seeking this type waiver. The one page of "ADDITIONAL 

. I ... • • . • ,. 
TERMS AND CONDITIONS" would be spec1f1c to the Flor1da wa1ver 
appioval docu~ent. T~rms anh conditions documents are routine 
procedure.in granting.waiver~ and this part would be an' item in 
that overall document. 

IT SHOULD BE NOTED .THIS IS A FINAL PROPOSAL BY HHS WITH ONLY 
MINOR CHANGES FORESEEN AS NEGOTIABLE. 



PHONE CALL 

: . 
i . 

i. ; ·. 

i 

+ The Dep.artments of HHS and Justice took the proposed Florida language . 
_and incorporated it into a SAFE Hf\RBOR draft rule with some provisions· 
written for the specific Florida waiver terms and conditions. document. The 
HHS proposal has been approved ~y all divisions necessary within HHS and 
Justice. · : · 

' ' 

+ · The one area :wher·e ~here had to be ~ore clarity is in listing the 
conditions under which there· can be a variable rate .. As currently written 
these variations can be based on: -: · . 

. .a. Geography (ex.: . ur9an and rural areas may differ) 
' 
I 

. I . 

b .. Numbers-of persons:on a particular policy. 
. . . . i 

. ' . . 

c. Other differentials iq bona fide servkes by agents 
· - specified in advance by state .. · 
- maximum variation is 25% over the fixed amount 

' 



,·-4 
.. ~ .- . 

.. ... ,: . ·' . 

. 1,. 

&AFE HARBOR REGULATION FOR INSURANCE.AGENTS ,'• 

42 CFR §. 1 001_.952 
. . .. . . '" . ~ . . \' . . '. . . . . . ' . ~ . 

(o) Insurance agents. As used in section 11288 of tbe Act, .. remuneration .. does not 
... include any paymen~ made to an insurance agent by an insurance company or health 
·. niairiteriance organization as compensation for tlie services of the insi.Jranee agent ·m:arketing ·.· 

:, .. 

and enrolling any individual in an insurance Pl~n for which the premium is paid irnvh61e .or' in 
part by a State health program, as long as all: of the following standards are met -- · 

. (1) · · ' The insurance agent i~; licensed by the state(s) hi whi~h he .is doing 

. -~ ·Jw·,r. 
··--~~·: .. 

t 

· business~ · · i · · · · · · · · 
! 

(2) · The insurance company and the insurance agent enter into an . · . . 
' ',' ' ' agreement which is setout in writing; si'gned by the parties and speCifies' 

· ·· • ···the services to be'pro~ided by th~ ihsllrarice;3ger\t · · · · · · 

.. (4) 

I 
~-

L • ·: •• ••• • ·•·· ••• ' , 

The compensation paid to the insuf~nce agent. whether variable or • ·. 
fixed; does not . . . . ' . , . . . . 

(a) 

(b) 

. (c) 

increase unnecessary utiliz~ticm of health care goods· or services;. .. · 
. . ·' .·.. :• .,.,. ·-.. , .:· .· .. ·. ;.. . ' ' 

increase toe c~st of h~alth'ccue goods or. services;. 
• .. ·: 

. interfere with the choice ofarhndlvldual in selecting a·health care· ..... . 
· .good or service or a h~~alt6 Jnsurarice plan for ~hich .payment · 
may b~ made .in .whole· or iii part under a State health care. 

program. , 
; .. . ' . . . . . . . . . . . 

· The in.surance agent Is enrolling ind-ividuals as part of a Section 11 1 5 
demo'nstration. project approved by the Health Care Financing 
Administration .and the·demonstration project requires:. 

. . . • I . , ~ . . . . . . 

. /' 

.. Consistent monitoring of sales and enrollment practices by the 
appropnate state agency. . . . 

.. ir~· · Each healthplanto offer a standardized benefit plan which 
guarantees nJlnimurri benefits regardless of the health plan 

' .~ ·selected. · · ' · - · . 

COPY 

, I • 

.-.::·. ':--·· 
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AUG \ 2 1004 
DATE__,_-----

TO: . (NAME, ORGANIZATIO~. CITY/STATE AND PHONE NUMBEil) : 
I 
I . 

carol Rasco : _ 
Assistant to the President 

· - for Domestic Poliey -

'-

. 456-2216 . 

FROM: (NAME. ORGANlZATION. CITY/STATE AND PHONE NUMBER) : 

Kevin 'n\urm 
Chief of Staff _ 

. 690·61~3 

. ' 

RECIPIENT'S FAX NUMBEl: ( ) : 4.56-2878 

. NUMBER OP PAOES TO SEND (INCLUDING COVEJl SHSET): --=5:::...· ---
..• _J'· 1 

I 

' 

CO~NTS: 
- ' : 

I 

.. 

I 

! 
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• ' ~ • ' I 

DEPAllTMENT OF HEAL1'H & HtJMAN SE.RVICES. 

I 
I" 

WMhil'lgt.On. O.C. 20201 

NOTE TO CAROL RASCO 

Attachod ia tho draft matorial.concQrninq tha Floridawaiver . 

' 
1. 

1 
I 

., 
I 

.. I 

. ~ 

!" 
' 

.. c¥-;;£~ 
~Thurm·· 

COPY 



M E .M ~·· P. A N D U M 
' 

~tt.:'ichP.d hP..retc::i ·is the drattot 
o a :;;4:1!1;! hcn:lJot· :t:e;gulation; and 
o a term and condi'tion 'to apply s:hould tha 

waiver be qrarited. · 

. .· . . : . ·, . 
To the extent possible, this draft incorporates 
language submitted.by the Florida authorities on August 
11, 199-1. · Additional ma.t.arial has baan addad :by, the 
Inspector General and HCFA. 

i 
The C:riminal nivH:ion of ;th~ Oepartrnent of .Justice has­

.seen and approved the dra,ft ln its current iteration. 

August ll, 1994 

i 

I . 

. I 

I 

I 
I 

I 
.·1 

., 
I, 
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l 
August 12, 1994 

.. SAFE HARBOR REGPLA.TION FOR. 
. . ' . . . 

:ttt:A.LTH JNSURANCR ENROLLMENT SF.RVTCF~~~~ 

Specifications for a new safe harbor undenhe Anti-Kickback Statute, 42 U.S. C. §1320a­
. 7b(ti) to be published in the Federal Reeister as a Notice of Proposed Rulef!takine: 

42 CPR §1001.952 . I· 

(r) Health insurance enwllment sezyices. As used ih section 1128B of the Act, 
"'rennineration" does not include any paym~nt made to an insurance agent by a hciUth 

· inlurancc. plan (inCluding a hcaith maintenance organiiation) 43 compensation for the 3CCYiCGJ_ 
ofthc insurance agent marketing and enrolling ariy indi..-idual(s} in a health insurance plan 

·for which. the premium is paid in whole or :in part by a State ·health care program, as long as 
. rur of the following st:mdo.rds :lre met -. . ' . . 

·. 1. Licensed a,"nts only. The insurance agent is licensed by the st.ate(s) in whi~h he or· 
she is doing bu~ess. · 

2. Written agreement. The. health i~surance plan and the insurance agent enter into an 
· agreement which is set out in Writir:i.g, signed by the parties and specifies the services 
to be provided by the in~urancc agent. · · · · 

3. Payments..are.·fixed doiJar amount~ with limite-.d variability. The payments consist 
· .. of a fixed dollar amount (not percentage commission), such as $ · . Thi~ fixed 

dollar amount, and all other amounts referred to in. this suqparagraph, are set in 
advance by the State, and arc· consistent With the fair market value of bona fide 
services provided by agents. This (ued dollar amount can vary only in accordance 
with the. following three criteria: : 

a. u~.vgrd.Phy. The fixed dollar amount can vazy by geOgraphic region, for 
~o:AC1mple, uiffcn:.nt amounts for rural and urban u::giuus. Huwever, under this 
criterion, the fixed dollar an,ounL t.:armul vary (t:x~.:ept as otherwise provided in 
this subparagraph) with respect to health illsut-am;e_vlans written for .Dersons · 
who reside within a particular geographi~ region: 

b. Number of perqoo;; on a ~a.rtiCulg(pc]jc)'. The fix~ dollar dtlluuul ~~~ 
· va:ry according to whether an individual, family, or group of persons is 
covered by a particular hecl~ insurance plan, as long as -increased amounts att: 
JUS!lt'ie.d by increased bona fide services by agents. 

I 

c. Other differenti_als in bona tide servi~es by ~gents. The fixed dollar 
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amounts can be increased to the extent justified by differentials· in bona fide · 
· services by agents {n- enrolling persons in one health insurance· plan instead of 
. another. Under-this criterion, 'two aspects of any differential in'.fixed dollar . 
amounts are specified in advance by the state. First, the reason for the 
differential is specified. -_ [For1e:r.:ample, the State of Florida has suggested that . 
more bona tide work 1S requ1ied by agents m the sale of policies from · 
companies which ate riot weir-known to the public~]- :Second, the different . 

. fixed dollar amount~ are spe.c:lfied, and the. differential justifierl by an ac.tual 
·assessment of the q!Jantity of additional bona fide service.S required of the . 
· ·agent. In addition, under this criterion, the maximum variation is 25% over 

the fixed- doltar amounts determined under the preceding provisions of this 
. . . I . 

subparagraph~ 

·4. Demonstration. proje;;ts Only. The
1 

payments compensate agents for enrollments in · 
an insurance plan which is participating. in a demonstration project which has received 
approval from the Health Care FinanCing Administration under Sectiqn 1115 of the 
Social Security Act. 

. NOTF: The ~tt::~r.hf"li "A<lciirional Term and Condirion" would he incorporared into rhe rerm~ 
and conditions to be attached to the waiver approval letter. Please note that the above draft 
of a proposed safe harbor incorporates paragraphs (1) and (2) Of the State of Florida's "Draft 
No. 2'' of August 11, lS/94. Paragraphs (3) ~nd (4) of Florida's ''Draft No. 2" are 
incorporated in the attached "Additional Ten~ and Condition." · 

I 
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ADDITIONAL TERM AND CONDITION 
. . ' 

_ Any compensation'paid to insuranc.eiagentsfor their services in the marketing of 
insurance policies and enrollment of be~neffc,iaf1es under the Florida Health. Secu_rity Program 
shall meet the terms vl"lllc t~ttached letter from the U.S. Depanmcnt of Justice declining to . 
. prciS€cute under the anti-kick:hack: statute (42 U.S.C. 1128B(b)) with re~#t to pral:Lkcs :set · 
·forth ht.th;tt le~ter. In addition. the payment of any such compensation musl fall within the 
terms of any safe harbor regulation ac.lures:siH~ this· subject promulgated by the Secretaiy of 
Health and Human Services undtr Lhal sl4tu'te. · The State shall ensure that any compensation 

-·paid lO such agents docs not--

(a) 

(b) 

(c) 

encourage or promote unnece
1
ssa:ry ·utilization of health care goods or services. · 
I 

. I . 

-increase the cost of health c~ gOods or service5, or 
I 

. . . . . I . . -

. interfere with the choice of an individual in selecting a health eare good or 
· service or a health insurance plan for which payment may be made i"n whole or 

. in part under a State health care program. 
. . . - ' I. . 

The State shall also provide for--

(a) . consistent monitoring of sale.s; and enrollment practices by a peer review 
org::ini7.Mion, t~nd · 

{b) each health plan to offer a st.lnda~dized benefit plan which ~uarantees 
minimum benefits regardless of the health plan selected. 

----------

) 

I ~ 

i 
' 

' ' 
'· 

\ I . 
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I 

M E M O· ~ A N D U M 

I 

11.tt~ched hereto is the draft· at . 
o · ii ~i:t!t! hd.:d;ol· z:eg· ulation · ai1d . , 
o a term ana condi~ion t:o apply 

waiver be granted. 

-+n· lox-o I • · ~~ 

~~~~))tV 
s;hould the · 

To the extent· possible, this draft incorpo~ates 
language submitted by the. Flo_rida authorities on August 
11, 199'1. Addit~onal mat<:lrial has been add9d by the 
Inspector General and HCFA. 

I 

The r.riminnl niv1~ion of the nepartm~nt of .Justice ha~ 
seen and approved t;.he draft ln lt::s current lteratlun. 

'. 
I 

August: lZ, 1994 

I -
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Au~ust 12, 1994 · 

SAFE HARBOR REGJJLATION FOR 

:.ID:ALTH lNSURANCR ENROLLMENT SRRVfCK~ 11 

· . s·pecifications for a new· safe harbor under the Anti-Kickback Stature; 42 U.S.C. §l320a­
. 7b(b) to be published in the Federal Re~ister as a Notice of Proposed Rulemakin~: · 

42 CPR §1001.952 

(r) H@lth insumnc; enrollment §e!Yices. As used in section 1128B of the Act, 
"remuneration" does not include any payment made to an insurance agent by a health . · 
in3urancc. plari (including a health maintenance organization) a3 compcnMtion for. the ~Cl"YiCcJ 
of the insurance agent marketing and enrolling ariy indiYidual(s) in a hcillth insurance plan. 
for which the premium is paid in whole or in part by a State health care program, as. long as 
all of the. follo\ving sbndards me inet -.. 

f. Licensed agents only. The insurance agent is licensed by the sb.te(s) in which he or 
she is doing bu~ness . 

. 2.- Written agreement. The health insurance plan and the insurance agent enter into an 
agre.ement which is set out in Writing; signed by the parties and specifies the services 
.to he provided by the in~l:':rancc aecnt. . 

3. Payments...are.fixed do!Jar amnunt~ with limited variability .. The payments consist 
. Of(l fi~ed dollar amount (not percentage COmmission), SUCh as $ __ . . This fixed 
·dollar amount, and all other amounts referred to in this. subparagraph, are ~et. in 
advance by the state, and arc consistent with the fair market va:rue of bona fide 
services provided by (lgems. This ftxed dollar amount can vary only in accordance 
with the following three. criteria: -

a . .Ci.~ogrdPhY. The fixed dollar amo.um can vary by geogra:phic region, for 
L:.r.<unple, uiffc.n:nt amounts for rural and urban u:::~iuus. However, under this 
criterion, the .fixed dollar amoum \:illlliUL vary (t:x<.:ept as orherwise provided in 
this subparagraph) with respect to health .iusuram:c:: vlans- written for versons 

. who reside within a particular: geographic region. · 

b. Nu.mbarof per;;oo;; on· a particulo,r policy. The fixcQ dolla.f dlllU~IIl ~· 
vary according to whether an individual, family, or group of persons is 
covered by a particular h~th insurance plan, a5 long as increased amounts rue 
jusutie.d by increased bona fide ser\rices by agents. · · · 

c. Other d_tfferentjaJs in bona tide servic:es by :1gents. The fixed dollar 

COPY 



amounts Can be increased to the extent justified by differentials in bona fide 
services· by agents in enrolling persons in one health insuranCe plan instead of 
~other. Under this criterion~ two aspects of any differential in fixed dollar · 
amounts are specified in .advance by the state. First, the reason for the· 
differential is specified. [For example, the State of Florida has suggested that 
more bona tide work 1s required by agents m the sale of policies from 

·companies which are not well-known to the public~] Second, the different 
. fixed dollar amount~ are specified, and the. differential ju~tifierl by an actual 
assessment .of the quantity of addition_al bona fide services required of the 

·agent. In addition, under this criterion, the maximum variation is 25% over 
the fixed dollar amounts determineti.urider the preceding provisions of this 
subparagraph. · . . · · 

4. Demonstration proje£tS only .. ~e payments compensate agents for enrollments in 
an· insurance plan which is participating in a demonstration project which has received 
approval from the Health Care Financing_ Administration under Section 1115 of the 
Social Security Act. 

NOTF: The _:m.::4~hE>..rl "Aocii_rinnal Term and l.ondirion" would he incorporated into rhe rerm~ 
and conditions to be attached to the. waiver approval-letter. Please note that ·the above draft 
of a proposed safe harbor incorporates paragraphs (1) and (2) of the State of Florida· s "Draft 
No. 2" of August 11, 11}1}4. Paragraphs (3) and (4) of Florida's '"Draft No. 2" are 
incorporated in the attached H Additional Term and Condition." 
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ADDITIONAL TERM AND CONDITION. 

_ . Any compensation paid to insurance agents for their ~ervices in the marketing of 
insurance policies and enrollment of benefici:uie~ under the Florida Health Security Program. 
shall meet the terms ur rhc ~titaclledletter from the U~S. Depanrncnt of Justice declining to 
prosecute. under the anti-kickback statute {42 U.S.C. 1128B(b)) with respect to prac.:Lkc:; :scl 
forth in. th~t letter. In addition, the payment of any such compensation musl fall withi1i the 
terms of any safe harbor regulation ac..klressilll;!. this subject promulgated by the Secreta.Iy of 
Health and Human Services umkr t.ltal sl..atute. The State shall ensure that any ~ompensation 
paid to such agents docs not-~ 

. . 

(a) encourage or promote unnecessary utilization of health care goods or services, 

(b) increase the cost of health care goods or services, or 

. (c) interfere with the choice of an individual in selocting a health care good or 
. service or a health insurance plan for which payment may be made i'n whole or 
in part under a State health. care program. 

The s.tate shall also provide for-- . 

(a) ·consistent monitoring of sale.s and e.nrollment practices by a peer rev1ew 
o.rg~ni1ation, t~nd 

(b) ~ch health plan to offer a standardized benefit plan whi~h tuarantees · 
minhnum benefits regardless of the health plan selected. 

·:··· ".·-~- . '' 

-·-.- ·-- --· 
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. DEPARTMENT Of HEALTH .&L HUMAN SERVICES 

TOs 

FROM;· 

CAROL RABCO 
JOHN ANCELL 

·.~ 
SUBJECT: Florida waiver 

Crllef of .STaff 

. ········-···-··---'--'--
Washington. D.C. 20201 

.Attached please find redrafted lanquaqe for inclusion in the 
Flori4a W~iver which has been cleared through thla Dep~~tment And 
the Department of .:rustieo. · 

·We would like.to aend. this to the state aa 5oon as possible, so 
.Pleaa~ contact me if you have any questions or comments. 
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• .I 1 

Irrespective of any provisions of State law, in.view of section 
' . .. 

ll2SB(b) of the Social Security Act, the State will insure that 

independent insurance agents shc1ll not receive remuneratiOl1, 

directly or· indirectly,. for providing services relab!!d to the 

pr_ogram established pursuant to this demonstration project~ 
~. I . 

Should the Statechoose to make possible participation in this 
. . 

aemons~ra~ion projec~ DY in<lepenaen~ insurance aqents, ·tne terms 

and ooncii tions of that participation must be pre-appre>vod by the 

Departluent of Health and Human Servicea and the Department .of 

Justice. 
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·EXECUTIVE O!=I=IC5 OF THE PReSIOeNT 
0Fi=IC5 OF. MANA~F.MENT .~~0 I!IUCGiiT 
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· JJ.e, Any ar~qnR~men~s pr~vi~lnR ior'th• use of.ind~~~n~~n~ 
·. t:.gtHit,. in the nusrket1.rig r)t. or· dhrH:m:1.noUon o.! 1rdo.rm·nt.ion· .rc~- . 
· ll'l t ira a to' .F'HS~·r~ht.-d eovortJse. IIIU~;ot .h. o~pi'()v.'f.?~ ·bf tho U.S. · .. . . · 
'n~·pnrt.~1ent of·Ju!l.rir.€1, ~~~11.~ht M. thtJ prnvisi~nsof'S'-!cHon ll2·8· 
(.b)(b)(l) o.! .th~ Sctial SSc\Jrity Ac:t .• ln abs.en·c~· of such II.Pfrr·c,vftl. 
rloride ~~y· ~Ot ··p~o~ido.fg~ the p~rticipDtinn'of SUCh ~~~h~~ ih 
th~.nu'l·r·ku:tng of; ·or d1uemint\t.ion, of 1nf'c·rr~at~Col'' .r.•latinr. t~'Duch·· 
c~c·.v.r J:&l ~e. 
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------- -------------------~ 

.23 .c. · Any arrangements providing for the use of independent 
agents inthe·marketing of our dissemination of.information 
relating·to FHS-related coverage must be appro:ved by the. u.s. 

·.'Department of Justice,- in light o~·the provisions of Section 1128 
(b)(b) (1) of the Social Security Act~ __ In absence of such. 
approval, Florida may· n·ot provide for the participation of such 
agents in the marketing of, or dissemination of information· 
relating to such coverage. _ 

~-

. ".' 
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WITHDRAWAL SHEET 
Clinton library 

Collection: Domestic Policy Council - Rasco, Carol 

OA/Box: OA 8251 
File Fold~r: Exceptional Parent [1] 

1. Memo To Stanley Herr from Marvin Krislov, 1p 

RESTRICTIONS 

Archivist: rfw 

Date: 3/26/04 

4/16/94 

Bl National security clas~ified information [(b) (I) of the FOIA] . 

P5 

. Pl National security classifi'ed information [(a)(!) of the PRA]. 
P2 Relating to appointment to Federal office [(a)(2) of the PRA]. B2 Release could disclose internal personnel rules ·and practices of an 

agency [(b)(2) of the FOIA]. 
P3 Release would violate a Federal statute [(a)(3) of the PRA]. 
P4 Release would disclose trade secrets or confidential commercial · 
or financial information [(a)(4) of the PRA]. 
PS Release would disclose confidential advice beiween the President and 
his advisors, or between such advisors [(a)(S) of the PRAl 
P6 Release would constitute a clearly.unwarranted invasion of perc· . 
privacy [(a)(6) of the PRA]. 

C. Closed in accordance with restrictions contained in donor's deed o gift. 

B3 Release would violate a Federal statute [(b)(3) of the FOIA]. 
B4 Release would disclose trade secrets or confidential commercial financial information 
[(b)(4) of tlie FOIA]. 
B6 Release would constitute a clearly unwarranted invasion of 
personal privacy [(b)(6) of the FOIA]. 

lea d 'sclos 'nformation compiled for Jaw enforce-
)( o e FOIA]. 

e<a._llltl dis se information concerning the regulation of 
stitutions [ )(9) of the FOIA]. 

elease would disc ose geological or geophysical information 



E X E C U ~ I V E 0 F F ICE. 0 F T H E · P R E S I D E N T 

16-May-1994 04:25pm 

TO: Stanley·s. Herr 

··FROM:. Marvin Krislov 
Office of the Counsel 

SUBJECT: RE: your-question 

yes. ' since she~ can It really claim. Copyright for work's cr~ated as .a govt . . 
·· emp·loyee, _she can 1 t make such a statement. . she is welcome ·to :try to neg<?tiate a 
·side--deal with publisher. ·mk 
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WITHDRAWAL SHEET 
Clinton library 

Collection: Do-mestic Policy Council ~:Rasco, Carol 

OA!Box: OA 8251 . . _ 
File Folder: . Exceptional Parent [2] 

1. Memo To Stanley Herr from Marvin Krislov, lp 

RESTRICTIONS 

Archivist: rfw · 

Date: 3/26/04 · 

4/16/94 

Bl National security classified information [(b) (I) of the FOIA]. 

P5 

Pl National security classified information [(a)(!) of the PRA]. 
P2_Relaiing to appointment to Federal office [(a)(2) of the PRA]. B2 Release could disclose internal personnel rules and practices of an 

P3 Release would violate a Federal statute [(a)(3) of the PRA]. 
P4 Release would disclose trade secre~ or confidential commercial 
or financial information [(a)(4) of the PRA]. 
PS Release would disclose confidential advice between the President and 
his advisors, or between such advisors [(a)(S) of the PRA]. 
P6 Release would constitute a clearly unwarranted invasion of perQ 
privacy [(a)(6) of the PRA]. - . 

C. Closed in accordance with restrictions contained in don~r· s deed. o gift. 

agency [(b)(2) of the FOIA]. . 
B3 Release would violate a Federal statute [(b)(3) ofthe FOIA]. 
B4 Release would disclose trade secrets or confidential commercial financial information 
[(b)(4) of the FOIA). 



E X E C U T I V E 0 F F I C E 0 F T H E P R E S I D E N T 

TO: 

FROM: 

SUBJECT: 

16~May-1994: Oi:37pm 

Stanley _s •· Herr. · 

Marvin Krislov 
Office of.the Counsel 

your question 

.. ' 
· 'if. the book was written in her official capa~i ty, them no copyright is 
available .. if.it was.written in her personal capacity, then she·may claim· 
copyright. 
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WITHDRAWAL SHEET 
Clinton Library 

· Collection: Domestic Policy Council ,. Rasco, Carol 
Archivist: rfw 

OA/Box: . OA ~453 
File Folder: Chinese Immigrant Smuggling Date: 3/27/04 

1. Memo For YP, Chi~f of Staff, et al., from Abner Mikva Re: Chinese Immigration 1217/94 

Litigation, 1p 

2.Memo For V.P,, DPC, NSC, Office of Comrn: From Bernard Nussbaum, Clifford 12/20/93 
Sloan, MarviruKrislov re: Chinese Immigration Legislation, 4p 

3. Memo For POTUS from V.P. re: Chinese Smuggling, 3p nd 

4.Memo For Carol Rasco from Donsia Strong re: Chinese Migrant Smuggling, 3p 5/17/93 

RESTRICTIONS 
Bl National security classified information [(b) (I) of the FOIA]. 

P5 

P5 

P5 

P5 

Pl National security classified information [(a)(!) of the PRA]. 
P2 Relating to appointment to Federaroffice [(a)(2) of the PRA]. B2 Release could disclose internal personnel rules and practices of an 

agency [(b)(2) of the FOIA]. · · 
·P3 Release would violate a Federal statute [(a)(3) of the PRA]. B3 Release would violate a Federal statute [(b)(3) of the FOIA]. 
P4 Release would disclose trade secrets or confidential commercial · B4 Release would disclose trade secrets or confidential commercial financial information 
or financial information [(a)(4) of the PRA]. [(b)(4) of the FOIA]. 
PS Release would disclose confidential advice between the President and B6 Release would constitute a clearly unwarranted invasion of 

' bls advisors, or betWeen such advisors [(a)(5) of the PRA]. personal p~vacy [(b)(6) of the FOIA]. 
P6 Release would constitute a clearly unwarranted invasion of personal B7 Release would disclose information compiled for law enforce-

privacy [(a)(6) of the PRA]. c ~ ) of FOIA]. 
. 8 R a e informatimi concerning the regulation of 

· · · finan I )(9) of the FOIA]. 
C. Closed in accordance with restrictions contained in donor's dee · . ea would dis se geological or geophysical information 

concerning wells [(b )(9) of the FOIA]. 
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THE WHITE HOUSE 

WASHINGTON 

May 17, 1993 

MEMORANDUM FOR CAROL RASCO 

' FROM: DONSIA STRONG ~ 

~ese Migr~t Smug~ . SUBJECT: 

ISSUE 

During the last several months, the NSC, INS and other · 
departments and agencies have become aware of attempts to smuggle 
Chinese aliens into the Unit~d States aboard merchant and fishing 
ships by way of transpacific voyages to .the Western Hemisphere. 

Most often the ships are modified to accommodate human "cargo" in 
Hohg Kong or other parts of Ea~t/Southeast Asia, trav~l~ to 
Chinese coastal areas where its passengers are ferried out to iri 
smaller boats and begins the trip east. In·some cases, the shi'p 
saiis directly to the United States; in others, to a nearby 

·country like Mexico (or, it is presumed, to other points south) 
from which arrangements-are made for the migrants to enter the 

·united States by land. 

According to the INS, these operations are conducted by-Chinese 
criminal gangs. The passengers make downpaymentsof up to 
~everal thousand dollars or more.'· .. It is understood that the 

. remaining $20,000 or $30,000 'V!ill be he paid off through 
indentured servitude as .restaurant··. and dry cleaning workers and 
as prostitutes or drug operations employees a'fter arrival in the 
United States. · 

The ships gen~rally fly what are termed "flags of convenience" 
meaning the ships are registered in countries with lax 
registration requirements·. and enforcement. 

. . . -

There qre a number of theories about why this is occurring now. 
First, it is believed that as-the Chinese econOmy grows even the 
poorest can find enough money_to make the trip to.a better life. 
Second, driftnet fishing in the region is prohibited resulting in 
a surplus of fishing vessels which can easily -be modified to fit 
the smuggler's needs. Finallyi some believe a ~ush 
Administration asylum regulation that gives sympathetic 
consideration to claims of 'persecution based on China's ·one-child 
policy. 

COPY 



.... 

.-.2-

MAGNITUDE OF THE PROBLEM 

Thus far, Administration agencies have dealt with five boatloads 
of Chinese over .the past three months: 

The Eastwood: Towed to .. the Marshall Islands; 500 migrants 
aboard: repatriated, after a review by UNHCR, at a ·cost to 
the Department of State of $1.2 million 

The Mermaid: Interdicted off of coast of Florida: 200 
migrants taken to Honduras; UNHCR conducting review for 
a~~lees; costs to State aboui $500,000 

Chinese in Mexico--2 boatloads: Discovered in a safe house 
· . in Mexico; 300 migrants were he'ld in Mexican custody; 

repatriated on Friday at a cost of $290~000 paid out of a 
u;s. provided furtd for repatriation of third country 
nationals. 

· , Ch_ing Luang Hsiang: As of· late afternoon Friday entered U.S. 
territorial waters near San Diego, where iNS was prepared to 
detain the passengers. 

. . 

In addition to---these ship, INS and Coast Guard report one 
suspected smuggling ship off the Pacific coast of Mexico and 
another in the South Pacific heading our way. 

ACTION 

So far, the focus has been on interdiction which involves 
diverting the ships to flag states or to nearby land (not_the 
U.S.). In those countries the UNHCR can assess this group of 
migrants for refugee~ deserving protection, while depriving them 
the opportunity to take advantage.of our asylum process. · 

However, .money has become an issue even though interdiction will 
costs considerably less than if they enter the U.S. In addition, 
if they enter the u.s. the issue becomes solely a domestic one. 
The USG wili have to-pay for temporary housing·and repatriation 

·.transportation for. those. not granted asylum (thus far the vast· 
majority); We ha~e been drawing on State-refugee money ($1.4 
million so far). Given other requirements for Sta,te refugee 
funds, we would like to see~ other sources of money. · 

INS_has an Emergency Immigration Fund-of about.S30 million_which. 
has never been drawn upon which DOJ OLC says can be used for this 
purpose. It will require a Presidential Determination to draw 
upon. (there are political consideration we should discuss 
further.) We will also need to consult the Hill. DOJ, including 
_the AG, is prepared to proceed to request the President to notify 
Congress. They want to know whether to proceed. 
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NSC staff transmitted a memo like tl}is to Tony Lake today and 
received his approval and support contingent' on your support and 

. approval ... If you provide your. support, I anticipate the "request 
for Presidential Determination will go .forward in two stages. 
The AG wili request; the President will approve ·Hill 
consultations; and, if there are no problems, he would sign the 
·Determinations 

The Determinations would be part of an overall strategy which I 
will discuss with you further. 
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