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EXECUTTIVE OFFICE OF " THE PRESIDENT

01-Jun-1994 02:46pm

TO: | Donsia Strong
FROM: | Carol H. Rasco ‘
" Economic and Domestic Policy
CC: Stephen C. Warnath
SUBJECT: RE: eeoc hearing

First, I didn't understand the paragraph about legislative
affairs. ‘ :

Because EEOC is indeed independent I am very reluctant to say much
definitively. It seems to me a memo seeking direction should be
written in consultation with General Counsel's office to Mack
and/or Phil Lader. There are apparently many people who have on
occasion stirred the pot on EEOC....I'm not sure to whom it
belongs. - : ' '
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"EXECU T‘i'V E OFFICE OF T HE PRESIDENT
01-Jun-1994 02:25pm

TO: Carol H. Rasco

‘FROM: Donsia Strong

Domestic Policy Council
CC: Stephen C. Warnath
SUBJECT: eeoc hearing

Steve and I have been working on poss1ble issues to be dlscussed in an EEOC
- confirmation hearing.

One of the issue which is not waiting for a confirmation hearing is the
consolidated harassment guidelines. These guidelines would provide guidance to
employers as to their responsibilities and workers as to their rights as relates
to the categories protected by Title VII (race, religion, national oxrigin or
sex, age color or disability). Previously guidelines had been promulgated for
national origin and sexual harassment. The past Commission sought to establish
guidelines for racial haressment and was persuaded to issue consolidated
guidlelines which would provide guidance for all the protected categories.

Recently, the religious right has stepped up its campaign against the guidelines
and persuaded Sen. Heflin to schedule a hearing on June 9. As you know, there
is no Clinton Administration chair in place and the current holdover chair is
very reluctant to appear.

The guidelines were intended to merely clarify or explain ex1st1ng harassment
law. The religious right may see this as an attempt to squelch their free
exercise of the religion. Indeed, some of the issues taken with the guidelines
have merit. However, to the extent that the guidelines do clarlfy current law
and provide necessary guidance we should support them.

We probably do not want to back away from the guidelines because all of the
other protected categries and other religions are fully vested in this matter
and alerted their Hill supporters. :

We have asked Leg Affairs to contact Heflin to see if this is something we have

to do right now. Lorraine beklieves Public Liasion is the lead on EEOC and is
checking with reluctant to move without first talking with them. Pub Liasion is

working on chair selection. —
@Q?Ye xplains
: nd- 1} agree

d.

We agree with EEOC that they should continue to prepare testi
the intent of the guidelines and concedes where it .is wrong.
that the guidelines will be reviewed anew by the new commissi
‘Therefore, the testifier can take all suggestions and suggest that the
guidleines will be reviewed further and released for comment upon revision.




In addition, our old friend Rep. Wolf is threatening to hold up the
Appropriations bill (which creates all other probs). The subcomm. markup is.
nest week with full markup the following week. The chief staffer has suggested

a compromise which we think is fine-- that a rider be included prohibiting the
“adoption of the guidelines until a commission is seated.

We need guidance on who should be testifying, who would be willing to talk to
the incumbent to coax him into appearing (OMB? EEOC is an independent agency '
--counsel is looking at how much the WH can push), when we may possibly have a
chair (I understand we're at the last rounds), and if our strategy for approps
is ok. We made need Phil Lader to get involved. You may recall he resolved the
last issue. » ’

'And we were having such a fine day.

Thanks

|COPY




U.S. EQUAL EMPLOYMENT _O‘PPORTUNlTY COMMISSION:
Washington, D.C. 20507 . ’

May 26, 1994

MEMORANDUM
TO: : Donsia Strong, Domestic Policy
- Stephen Warnath, Domestic Policy
Eric Senunas, Leglslatlve Affairs
_ Daryl Hennessy, OMB
FROM:  cClaire Gonzales, OCIA, eeoc(A
SUBJECT: Background on Rellglous Harassment Guldellnes

Issue

I am sending this memorandum and the attached material to
- provide you with background on the controversy surrounding the
EEOC’s Proposed Consolidated Guidelines on Harassment. I think
that the - narrative history prepared by the Office of Legal
Counsel (OLC) will give a thorough understanding of the
Commission’s activities regarding the Guidelines, as well as the
growing opposition from the conservative Christian movement. I
have also included the following informational mater1a1 that may
be helpful to you:

. -The Proposed Consolidated Guidelines on Harassment as

originally published in the Federal Register on October 1,
1993. _

+  The notice of the extension of the comment period on the
Guidelines publlshed in the Federal Register on May 13,
1994.

. Fact Sheet on the Proposed Consolidated Guidelines.

. Draft Questions'and AnsWérs, prepared by OLC for John

Osthaus, Staff Assistant for the House Appropriations
Subcommlttee on Commerce, Justice, State and Jud1c1ary
/ .
’ Draft 9p;ed by OLC, responding to cr1t1c1sm of the 1nclu51on
of religion in the Guidelines.

"I have also included'someldocuments generated by members of
Congress on this issue to give you some idea of activity on the
Hill. : : e ' ' :

Finally, the follow1ng is my summary of the curr
political situation 1nvolv1ng thlS 1ssue
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‘the Education and Labor Subcommittee on Select:Educati

House

The opposition in the House is being led by Representatives

‘Howard "Buck" McKeon (R=CA), Frank Wolf (R-VA), and, most

recently, Richard Armey (R-TX). Congressman McKeon is _
responsible for a sign-on letter dated February 15, 1994, to
Chairman Gallegos, in which more than forty representatives

‘expressed their concern about the inclusion of religion in the
"Proposed Guidelines and urged that religion be deleted.

Congressman Howard Berman inadvertently signed the letter and has_
since disassociated himself with it. (Copies of both the McKeon
letter and Berman’s later letter are inclosed.)

Congressman McKeon submitted a "Sense of the House"
resolution yesterday, May 25, 1994, and we understand that
approximately 100 representatives have signed on in support.

McKeon held a press conference on the resolution this
afternoon at 1:30 p.m.. Approximately 25 to 30 members joined
him, including Senators Howell Heflin and Robert Bennett.
Congressman Charles Canady (R-FL), who is a member of the
Judiciary Subcommittee on Civil And Constitutional Rights,
announced that he would seek a hearing on this issue before that
subcommittee. '

As the OLC memorandum discusses in more detail, Congressman
Wolf strenuously objected to the inclusion of religion in the
Guidelines at the March 24 EEOC Appropriations Subcommittee
hearing. Congressman Wolf is not on the Commerce, Justice, State

Subcommittee, but is on the full Committee; he joined the panel

for this hearing specifically because of this issue. He has not
backed away from his position and has indicated that he intends
to pursue the matter at the full Committee mark-up which is
expected in early June. '

Elizabeth Thornton (Acting Legal Counsel), Dianna Johnston
(Associate Legal Counsel ‘and.the principal staff attorney for
this issue), Kassie Billingsley (Acting Director of Management),
and I met with John Osthaus, Staff Assistant for the
Appropriations Subcommittee on Thursday, May 19, at his request
to discuss strategies for addressing the problem.- Mr. Osthaus is
very concerned that Congressman Wolf will successfully delay or -
restrict EEOC’s approprlatlon

Congressman Armey is somewhat of a latecomer to the issue,
but he has been actively working on it during the last week. He

has generated a lot of media interest out of Texas and he
.circulated a letter on the issue on Tuesday, May 24 (a copy is
. ‘'included).

I have spoken with and provided material to staff mw
P
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Civil Rights (Owens) and the Judiciary Subcommittee on Civil and
Constitutional Rights (Edwards) about this issue.. They are -
prepared to assist in any way they can, and Owens’ staff offered
to hold a hearing in early June if that would be helpful. (McKeon
offered an amendment on the issue at the Ed & Labor mark-up of ‘
the Federal Employee Fairness Act and Owens committed to having a
hearing on it some unspecified time.)

The focus in the House is obviously Appropriations full®
Committee mark-up.

Senate

In the Senate, Senators Howell Heflin and Charles Grassley
-are taking the lead. Heflin and Grassley are Chair and Ranking
Minority Member of the Jud1c1ary Subcommittee on Courts and
Administrative Practice. They are asserting that subcommittee’s
" jurisdiction of administrative issues as the basis for a hearing
planned on the issue scheduled for Thursday, June 9.

Elizabeth Thornton, Dianna Johnston, and I met with staffers
" for Heflin, Grassley, Don Nickles, and someone from the GOP
Policy Group (?) on Monday, May 23, to discuss the Guidelines.
Heflin and Grassley’s staff seems to be much more moderate than
the people on the House side, although it is clear that both
senators are very interested in this issue.

I have spoken with and sent materlal to Jeff Blattner
(Kennedy) and Jayne Jerkins (Simon) and they both have spoken
with Heflin’s Judiciary counsel, Winston Lett. Getting Heflin to
back off a hearing does not seem to be an option now. Lett has
assured the other staffers that the hearing will be balanced and
that both Heflin and Grassley will probably be satisfied with
" revision of the Guidelines rather than deletion of religion. (It
_is important to note that Grassley is very good on Israel/Jewish
issues and the Jewish groups have been working with his staff on
thls matter.)

‘Jayne Jerkins is'going to speak with Judiciary staffers for
‘Metzenbaum and Mosely-Braun to make sure that they are aware of
th1s issue. Both senators should be helpful

The critical 1ssue in the Senate is the June 9 hearlng ‘At

our meeting on Monday, Grassley’s staffer, Shannon Royce, told us
that they planned to call someone from the EEOC to test1fy.»

- EEOC

Based on the past few weeks, it appears that only Chairman

Gallegos would vote in favor of the Proposed Guidelinefg as
currently written. Both Comm1ss1oner Tucker and Vlce—C(iﬂPY




- Silberman have objectlons to the Proposed Guldellnes, but  for
different reasons. e S

, I am concerned about who would testlfy on behalf of the
Commission at any hearing in the near future. It does not seen
like a particularly good idea to have either Chairman Gallegos or
career staff shoulder this responsibility, espec1a11y not at this
time.

This continuing controversy and the upcoming publlc hearings
on the issue obviously have ramifications for the pending
confirmations. It may be too late to defuse the situation on the
Hill, but we still need some guidance on how to proceed and
whatever a551stance the White House could prov1de

One last thlng that I- forgot to mentlon earlier, some of the
groups generating this activity include the Traditional Values
Coalition, Concerned Women for America, the Christian Coalltlon,
the Chrlstlan Life Commission of the Southern Baptist Convention,
and the Family Research Counc11

Please call me if you have any questions. I look forward to
- discussing this matter further with each of you. Thanks.

. relhar.cvr . : ‘ : ' COP Y
5/26/94-2:30pm. o - : . .




oLe Dmﬁ" OP-£A
g oo

Last fall, the Equal Employment Opportunlty Commission publlshed
- for publlc comment Proposed Guidelines on Workplace Harassment.
It did so in order to promote public awareness of the fact that
existing law prohibits more than sexual harassment. Although .
public awareness that sexual harassment is unlawful is at an all-
time high, there is not similar awareness that it is unlawful to
harass employees because of their race, color, rellglon, national
origin, age or disability or to harass people in a nonsexual way
because of their gender. Some. public commentary and several
thousand recent letters to the Commission reflect some fundamental
. misunderstandings about  the purpose. of issuing the . Proposed
Guidelines and about their intended scope, particularly with regard
‘to religion. .

First, some commentors mistakenly take the Proposed Guidelines to
be the first application of harassment law to religion. 1In fact,
religious harassment has been unlawful for years. In 1964,
Congress enacted Title VII of the Civil nghts Act, which provides
that employers may not discriminate in "terms, conditions or
privileges of employment because of . . . race, color, religion,
sex, or national origin." Courts' have 1long ruled that this
language means that it is unlawful to harass employees on any of
the listed bases, including religion. The Commission’s intent in
issuing the Proposed Guidelines was not to create new law, but to
fill the information gap and to inform workers and employers of
their existing rights and obligations.

The second, and related, misunderstanding is that the Commission
intends to stifle religious expression in the workplace. Critics
‘have asserted that under the Guidelines individuals would be
prohibited from wearing crosses or yarmulkes, keeping a Bible on
their desks, or inviting colleagues to church because such actions
might be deemed offensive to someone with different religious
views. Certainly, the Commission had -- and has -- no such intent.
Indeed, the Commission has sued employers who have not allowed.
employees to exercise their faith in such ways.

The antidiscrimination laws are violated only when conduct is
. hostile or denigrating on the basis of race, color, religion,
gender, national origin, age or disability. The conduct must be so
severe or pervasive that a reasonable person would deem it to
create a hostile or abusive work env1ronment. _Obviously, none of
the above examples meets that definition.

In the past few.months, the Commission has recelved thousands of
letters from -people calling for deleting religion from the
Guidelines. That is an option that the Commission will consider.
The 1mp11catlons of deleting religion from the Guidelines must,

however, be fully explored. Religious harassment happens. For
example, in one recent case, a Jewish employee of the D i
Court was directed to collect money for a charity dfi
Jews were supposedly skilled with money, and was told thft
of Germany’s reconstruction was high because it had a hfi
during the Holocaust. In another case, an Islamic
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repeatedly 1lectured and given unfavorable remarks in his
performance ratings because he wore a pin representlng hls Islamic
faith. Such ‘actions clearly v1olate the law. :

Many who would delete rellglon from the Guldellnes say that
including religion is unnecessary because ‘existing law adequately
- protects against harassment in such cases. Ex1st1ng law also
prohibits race, national origin and non-sexual gender harassment.
But employers can only adhere to the law -- and employees vindicate
their rights under it -- if they know what the law says. The
purpose of the Guidelines is to impart Kknowledge. In the
_ Commission’s view, the goals of the civil rights laws, including
promoting work . environments that are hospltable to people of
diverse backgrounds, are achieved as much =- or more =-- through
education as through litigation.

The original period for commenting on the Guidelines has been
reopened until June 13, 1994. In "any final Guidelines, the
Commission would no doubt clarify its explanation of the law in an
effort to anticipate and avoid misinterpretation.

COPY|




Background on Proposed COnsolldated Harassment Gu1de11nes

. On October 1, 1993 the Comm1551on published a Notice of
Proposed Rulemaklng in the Federal Register promulgating
Proposed Guidelines on Harassment Based on Race, Color,
Religion, Gender, National Origin, Age, or Disability, 58 Fed.
Reg. 51,266 (Oct. 1, 1993). The comment period ran for sixty
days from October 1, 1993 through November 30, 1993.

. The impetus for the Guidelines was a proposal by a former
' Commissioner to issue Guidelines on racial harassment because,
at the time, the EEOC had promulgated gquidelines for only
sexual and national origin harassment (separate guidelines for
each type). While the public was being educated by the media
about sexual harassment, little or no information was
disseminated ‘about other types of of unlawful workplace
harassment. Furthermore, the Americans with Disabilities Act
had been enacted during this period, adding yet another basis
of prohibited employment discrimination and by extension,
harassment.

The Commission found mounting evidence that the public did not
understand or was confused about the issue of workplace
harassment. Specifically, there seemed to be a widespread
lack of knowledge that legal prohibitions on harassment apply
to all of the bases covered by the laws that EEOC enforces:
race, color, religion, gender, national origin, age and
disability. = The Commission determined that Consolidated
Guidelines -would be an appropriate means of educating the
public about what constitutes unlawful harassment.

+ In drafting the Proposed Consolidated Guidelines, .EEOC’s
Office of Legal Counsel (OLC) sought to consolidate twenty
years of jud1c1a1 and Commission precedent, the. existing
national origin and sexual harassment Guidelines, and the
Commission’s Policy Guidance on Sexual Harassment that was
issued in 1990.

. The fundamental principle of existing workplace harassment law
'is. a recognition that when employees are subjected to
unwelcome conduct that severely or pervasively denigrates or
shows hostility toward their race, religion, gender, national
origin, age or disability it can create an environment that’
interferes with the ab111ty to work (the “hostlle env1ronment“
theory) . o :

As indicated by the above description of what constitutes
unlawful harassment, the typical scenario involves|an employee
being subjected to taunts and epithets that f£gq M
-employees race, religion, etc. ,

1




The Guidelines were intended to explain and interpret existing
law, not to create new law. The Commission does not have
substantive rulemaking authority wunder Title VII and,
therefore, cannot issue rules implementing Title VII that have
the force or effect of law. ‘

The Commission published the Proposed Guidelines for public
comment to solicit input from all interested parties. During
- the original comment perlod last fall, EEOC recelved a total
of 86 comments. ,

Among the comments received by the Commission were a few that

focused on whether the inclusion of religion in the Proposed

Guidelines violated the First Amendment’s guarantee of free

exercise. OLC staff immediately began to explore the First-
Amendment issue as soon as it received comments on it, going

" so far as to consult with the American Civil Liberties Union.

Shortly after the close of the first comment period, several
op-ed pieces were published in various newspapers around the
country that misconstrued the ‘Proposed Guidelines to ban
religion from the workplace entlrely

A number of religious groups began to contact Commission staff
to discuss whether it would be appropriate to remove religion
from the Guidelines. On February 24, 1994, Elizabeth
Thornton, Acting Legal Counsel; Dianna B. Johnston, Assistant
Legal Counsel; and other OLC staff attorney/advisors met with
an ad hoc coalition of interested groups represented by Forest
- Montgomery, Counsel for the Office of Public Affairs, National
Association of Evangelicals; Steven McFarland, Director of the
Center for Law & Religious Freedom, Christian Legal Society:
"and David Wagner, Director of Legal Policy, Family Research
Council, as well as Robert Peck Legislative Counsel, American
Civil leertles.‘

The notes from the meeting reflect the coalition’s concern
that the Proposed Guidelines are overly broad and ultimately
would force employers wishing to avoid 1liability to . ban
religion from the workplace entirely. The coalition suggested
that religion should be removed from the Guidelines. They
also stated that this issue was important to them and that if
the Commission did not adequately respond, they could
effectlvely shut the agency down by floodlng us w1th mail and
‘phone calls.

Beginning in March, the- Commiséion'started to receive a large-
volume of mail and telephone calls expre551ng dissatisfaction
with the inclusion of -religion in the Guidelines. This

activity has escalated dramatically since the commjssion voted
to extend the comment period. On Monday, May 1
received over 2700 letters; on May 23, 5000 weke
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received. On. May 25, so many calls came in that they
"crashed" the -agency’s voice mail system. The Office of
Communlcatlons and Legislative Affairs has had to hire extra
temporary . staff and obtain. additional telecommunications
equipment to handle the extraordinarily high number of calls
and correspondence on-the issue.

On March 18, 1994, OLC staff met with another group of
religious and civil liberties organizations that believe it is
important to keep religion in the Guidelines. Among those
attending the meeting were Elliot M. Mincberg, Legal Director
for People for the American Way; J. Brent Walker, General
Counsel for the Baptist Joint Committee; Mark J. Pelavin,
Washington Representative of the American Jewish Committee;
Gary M. Ross, Congressional Liaison and Associate Director for
the General Conference of Seventh-day Adventists; Richard T.
‘Foltin, Legislative Director and Counsel for the American
Jewish  Committee; and Michael Lieberman, Associate
Director/Counsel of the Antl Defamation League of B’nai
B’rith.

These groups argued that removing religion from the Guidelines
would send the wrong signal to employers and may suggest that
religious harassment is not covered by Title VII. They also
suggested that problems with vagueness in the Guidelines could
best be solved by including specific examples of what does and
does not constitute religious harassment. (These groups are
now actively working with key members of Congress to rebut the
activity on the Hill.)

At the EEOC’s March 24 hearing before the House Appropriations
Subcommittee -on <Commerce, Justice, State and Judiciary,
Congressman Frank Wolf expressed strong dissatisfaction with
the Guidelines’ inclusion of religion and threatened to
obstruct passage of or restrict the Commission’s approprlatlon
if religion is not deleted from the Guldellnes

In early April, Chairman Gallegos and staff met with
Congressman Howard P. "Buck" McKeon and several other members
of Congress who were concerned about the ‘inclusion of religion
in the Guidelines. These members expressed concern that the
Guidelines conflict with the First Amendment and would have a
chilling effect on religious expression in the workplace.
They urged the Commission to consider all comments received
(even after the formal comment period closed) and requested .
that any revisions to the Proposed Guldellnes be publlshed for
an addltlonal comment perlod

On May 10, the Commission voted to officially jreoper—tie
comment period for an additional 30-day period,
June 13, 1994. The notice of extension was publ] the
Federal Register on May 13 1994, and stateg that the
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Commission extended the comment period "in order to give all
parties an opportunlty to ‘express thelr v1ews "o

Commission staff believe that commentors have raised some
valid concerns. Three points have emerged has the principal
elements of the critics’ argument.

oo In defining harassment, the Guidelines include a section
that refers to conduct - that "“[o]Jtherwise adversely
affects ~an = individual’s :employment opportunities."
[§1609.1(b) (1) (iii)]. This language was taken directly
from the Guidelines on National Origin harassment, which

- have been in effect since 1980. Critics are correct,
however, in stating that case law has not used this
language and its meaning is not clear. (They use this
point to make their case that the Guidelines go beyond a
mere restatement of current law.) OLC staff believe that
this language 1is duplicative and, ' therefore, no
substantive ground would ‘be lost by deleting this
provision.

.o A significant portion -of the criticism focuses on the
- Guidelines’ articulation of the "reasonable person"
standard used in determining whether a hostile work
environment exists. [§1609.1(c)] The Guidelines’
standard for "reasonable person" allows "consideration of
the perspective of persons of the alleged victim’s race,

ceey rellglon"

The cr1t1cs argue that this may be interpreted to mean
that conduct will be judged from the subjective, and
everchanging, perspective of the complaining party.
Further, they contend that the standard is so subjective
and vague that wary employers will prohibit any religious
expression in the workplace rather than risk offending
anyone.

In drafting this standard, the Commission’s intent was to
retain an objective standard while taking account of
historical discrimination aimed at various groups. It
was not intended to provide for the hypersensitive
employee who may be offended by. the slightest action.
Given the amount of controversy generated by ' this
provision, however, it is clear that the language should
‘'be revised to more accurately reflect the 1ntended

meaning. '

o The final and overarching concern is “the 1nteract10n of
-~ the Guidelines and the First Amendment right.af freeda

of religious expression. Many critics are j
concerned that the Guidelines conflict with e é Y
L] R

enacted Religious Freedom Restqratlon Act (L
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denerally provides that the ' government may not
substantially burden free exercise, even by a neutral
rule, unless- the government presents a compelling
interest and does so using the least restrictive means.
RFRA had not passed when the Guidelines were originally .
published for comment. OLC is currently analyzing the
effect of RFRA on the proposed Guidelines

. _ Commission staff acknowledge that . some of the concerns that
the Guidelines might be misinterpreted and construed too
broadly are well taken. From the outset, the EEOC staff agree
that many of these concerns should be addressed in any final
Guidelines by, for example, questions and answers that make
clear what is and is not permitted.

"« Most of the individuals who have contacted the EEOC and

Congress have been badly misinformed about the content,
purpose, and effect of the Guidelines. The misinformation

ranges from regulations. prohibiting employees from wearing
religious insignia at work to the Commission enacting new laws
to ban religion in the workplace.

« It is apparent that one of the underlying concerns of the
conservative Christian groups is the effect of the Guidelines.
on religious proselytlzlng in the workplace. Under existing
legal principles there is 1little doubt that, under some
c1rcumstances, pers1stent proselytizing after notlce that it
is unwelcome could rise to the level of unlawful harassment.

Prepared by EEOC Office of Legal Counsel
May 25, 1994

relhar.mem
€g:5/25/94-9:00pm
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EXECUTIVE OFFICE OF THE PRESIDENT

07-Jun-1994 03:52pm

TO: - Katheriﬁe L. Darwin
FROM: Donsia Strong

Domestic Policy Council
CC: Carol H. Rasco
CC: Stephen C. Warnath
CC: Paul R. Carey -
CC: Tracey E. Thornton
SUBJECT: eeoc |

Phil,

Cheryl Mills has informed me that the WH should not direct EEOC commissioners to
testify. She recommends that we send a letter detailing the importance of the
EEOC taking this oppértunity to provide its view on this important issue, if the
WH wants to act on this matter.

I understand that Mr. Gallegos would not testify even if you (Phil) personally
called. - ' .

According to Paul Carey, the Executive Director, a career employee, is expected
to testify at this point. This would still be a less than ideal circumstance
because it underscores the fact we have no-Chair and adds to the negative
atmosphere on the Hill. ' ‘

OLeg Affairs will continue to work with Sen. Heflin's Staff for a postponement.

I don't believe there is anything for you to do at this ‘time. Thanks for your
attention to this matter. ’ ' '
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Wlthdrawal/Redactlon Sheet
Chnton lerary

[Federal Employee Fairness Act]

DOCUMENT NO. S[TBJECT/T ITLE DATE RESTRICTION
AND TYPE ‘ . -
001. note Marvin to CheryUDonéia (1 page) : n.d. Ps g @ 5
002. memo Melissa Cook to Donsia Strong_re: Federal Employcc Fairness Act @) 1/4/1994 P5
pages) .
003. memo Ingrid Schroeder to Jennifer Palmieri (1 page). 7/27/1993 P5
004. draft Chairman EEOC to The Honorable John Glenn (1 page) 7/20/1993 Ps
005. letter Jesse Brown to Leon Panetta (6 pages) 6/2/1993 P5
~ 006. memo _ Transition Materials - Harassment (45 pégés) 12/11/1992 Pérsona.l Misfile
w/attachments o ' '
007. letter Edwin Domn to Gordon Adams (2 pages) 9/21/1993 P5
COLLECTION: ‘ ‘
Clinton Presidential Records
Domestic Policy Council -
Stephen Warnath (Civil nghts)
" OA/Box Number: 9589
FOLDER TITLE:

Dana Simmons

ds59

RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a)]

P1 National Security Classified Information [(a)(1) of the PRA)

P2 Relating to the appointment to Federal office [(a)(2) of the PRA]"

P3 Release would violate a Federal statute [(a)(3) of the PRA)

P4 Release would disclose trade secrets or confidential commercial or
financial information [(a)(4) of the PRA]

P5 Release would disclose confidential advise between the President
and his advisors, or between such advisors [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA] )

C. Closed in accordance with restrictions contained in donor's deed
of gift. .
PRM. Personal record misfile det‘med in accordance with 44 U, S. C
2201(3). .
RR. Noenment will be reviewed upon request.

_ Freedom of Information Act - BUSC. s52(b))

b(1) National security classified mformanon [(b)(1) of the FOIA]

b(2) Release would disclose internal personnel rules and practlces of
an agency [(b)(2) of the FOIA]

b(3) Release would violate a Federal statute [(b)(3) of the FOIA]

b(4) Release would disclose trade secrets or co, :
information [(b)(4) of the FOIA} B
b(6) Release would constitute a clearly unwargaggedi 10

personal privacy-[(b)(6) of the FOIA] C@FY
b(7) Release would disclose information comp#ed for law

purposes [(b)(7) of the FOIA]
b(8) Release would disclose information concerning the regulation of

financial institutions [(b)(8) of the FOIA]

enlorcement

"b(9) Release would disclose geological or geophysical mformatlon

concermng wells [(b)(9) of the FOIA]



Cheryl/Donsia—-My thoughts on our qgmprdmis¢ 

1) 1Institue a paragraph requiring EEOC to determine in writing,
for all cases where agency»disdrimination was found, whether

referral to the Office of Special Counsel would be appropriate.

. 2) Increase time for federal employees to file complaints to 180
days; look at “suggested timetables in Glenn bill for compromise
on timetable for decision. -

3) Require mandatory counseling for up to 60 days inside the
agencies, provide that, should no .resolution be reached, agencies
may conduct fact-finding and attempt to mediate or conciliate
with the complaining employee (perhaps attach time limit for that
process?) '

4) Lodge all decision-making with the EEOC ALJ.

I think we should try to turn this around asap. PaulICafey
called me to inquire about our progress. Marvin

COPY
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Lpthe

EXECUTIVE OFFICE OF THE PRESIDENT .
OFFICE OF MANAGEMENT AND BUDGET

| Route 8lip

To: Donsia Strong f Take necessary action [ ]
Appreval or signature [ ]

Comment ' [ ]

Prepare reply (]

Discuss with me B

For your inforﬁatibnl [ ]

See remarks beiow [

.Ffom: Melissa Cook N . Date: January 4, 1994 |

Remarks: ' ' ' '

Enclosed is the information you requested on S 404, Federal Employee Fairness Act of
1993 (also H.R. 2721).

To date, the Administration has not taken a position on this legislation. The only
document that the Administration has sent to the Hill regarding this issue was the
enclosed EEOQC letter dated June 10, 1993, stating that the Administration was still
reviewing the issue. . . ‘

We never cleared EEOC’s report supporting S. 404 or Justice's report opposing this

bill (see enclosures LRMs # I-511 and #|-585).. Agency comments on each report are

attached to the appropriate LRM. In addition, two additional letters from EEOC (dated
L October 4, 1993) and Justice (September 1, 1993) regarding each other’s positions

are enclosed.

'EEOC has sent us for clearance its report supporting H.R. 2721 (see enclosed draft
dated November 18, 1993). The EEOC report on H.R. 2721 is basically the same as
the one it submitted for clearance on S. 404. We have not yet circulated EEOC's
report on H.R. 2721 and are awaiting guidance from Jennifer Palmieri and Paul Carey '
as to how to handle this report. We expect Justice and the other major Federal
agencies to oppose the EEOC report, just as they did EEOC’s report on S. 404.
Consequently, unless the Administration plans to come to closure on this issue, it is

- unclear what the value would be of circulating the EEOC report on H.R. 2721.

For your information, | have enclosed a draft letter (with a cover route slip to Jennifer

. Palmieri dated July 27, 1993) that OMB prepared for EEOC to send to the Sénate
Governmental Affairs Committee regarding the Administration’s position on g 407%. ]
The letter, however, was never given t0 EEOC because we never received th
ahead from White House Legislative Affairs. At the time, White House Legisl @OPY
Affairs felt that it was best to be silent on this issue.

PHOTOCO
SRESERVATION




In my files, 1 have additidnal information on. S. 404 and H.R. 2721. | have Army
testimony from October on H.R. 2721 that was never cleared because at the time
OMB and White House Legislative Affairs Offices decided that the Administration was

- not ready to take a position on this bill. | also have testimony on H.R. 2721 that was

given by the Civil Rights Commission before the Select Subcommittee on Education
and Civil Rights and reports on S. 404 that Merit Systems Protection Board and the
Senior Executives Association sent to the Senate Committee on Governmental Affairs.
| also have additional DOD views on S. 404 and H.R. 2721 that the Department sent
to Gordon Adams. Please let me know if you would-like to see any of these
documents. < : ' '

if | can be of further assistance, please let me know.

cc:
Janet Forsgren

COPY
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Discuss with me

For your information
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éee remarks'below

FROM: Ingrid Schroeder DATE: July 27 ,1993

REMARKS : :

Attached is a draft letter for the EEOC to send to the Senate
Governmental Affairs Committee regarding the Administration’s:
position on S. 404, Federal Employees Fairness Act. The draft
letter was prepared by OMB. After your review, we will ask the

- EEOC to send the letter to the Hill. The letter has already been o
circulated within OMB and reflects the policy position decided by
Belle Sawhill and Phil Lader. It also reflects the policy ?%
position that we have previously discussed with Paul Carey, who a5
has been handling the issue in White House LA. Janet Forsgren :)
has a call into Paul to reaffirm that this p051tlon is acceptable e

. (\D
to him . (%Q'

On June 24, 1993, S. 404 was ofdered reported by the Governmental Qpﬁwwﬁs
Affairs Committee. At this point the Administration has not yet {J
taken a position on this bill. S cnthe

.I would appreciate if you would glve me your comments on this
draft letter as soon as possible, since we expect the Committee %ﬁe e.
report to be filed shortly.

. o 2 _ ‘ .
k/ﬁa - - Va s ' / : - 4- “ / 1‘(’

/
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July 20, 1993 ‘_é/‘)e
The Honorable John Glenn - o ,L())
Chairman *

Committee on Governmental Affairs -——é——
United States Senate : '
Washington. DC 20510

Dear Chairman Glenn:

This letter follows up on our June 10, 1993, letter in which we promised to
provide the Administration’s views on S. 404, the "Federal Employees Falrness
Act.” :

As stated in our June 10th letter, the Administration continues to support the
Committee’s goals of improving the administrative processes associated with the
Federal equal employment opportunity system and facilitating the fair and prompt
resolution of complaints issued through the system.

The Administration conducted a thorough review of S. 404. Comments were
received from over 10 Federal agencies. Based on that review, the Administration
believes that the current 1614 regulations should be fully implemented and
evaluated before further reform efforts are pursued. :

Implementation of the 1614 regulations began on October, 1, 1992. These
regulations allow employees who have filed complaints in their agency the
opportunity to file directly with the Equal Employment Opportunity Commission if
their agency does not act on their complaint within 180 days. These regulations
are designed to give employees recourse if their agency is not addressing their
complaint in a prompt and efficient manner. With less than nine months of
experience under the regulations, it is premature to determine whether they are
fulfllllng the intended goal

Thank you for the opportunity to express our views on this very important issue.
Be assured, that if the 1614 regulations are found to be deficient, the
-Administration will work with the Congress to address changes that may be
necessary to improve the system.

Sincerely,

Chairman

cE:gtrjra:rlnIEsrrs\lpolzymen'c Opportunnrty COPY




THE SECRETARY OF VETERANS AFFAIRS
WASHINGTON

TJUN 12 1993

The Honorable Leon Panetta
Director, Office of

Management and Budget
Attention: Assistant Dlrector
for Legislative Reference
Washington, D.C. 20503

Dear Mr. Panetta:

This is in response to your request for the views of the
Department of Veterans Affairs on the Equal Employment
Opportunity Commission's comments on S. 404. The Department
supports enactment of S. 404 with certain modifications. For
your convenience, we have organized our comments to mirror
those submitted by the Commission and include our own comments
with regard to both spec1f1c features and costs associated with
the bill.

I. MAJOR COMMENTS ON STRUCTURE AND PROCESS
(1) Egpand Opportunities for Informal Resolution. While

we are in general agreement with the comments in I.(1l), we
emphasize the Commission's point about the number of complaints
which have historically been resolved informally and strongly
urge that precomplaint counseling be made mandatory, rather
than optional. Mandatory counseling would not only reduce the
number of formal complaints, it wouldrhelp define the issues
‘and assure that the Federal employee receives notification of
all prescribed procedures and deadllnes that apply under
Sectlon 717.

(2) Establish More Realistic Procedural Time Frames. We
concur with the substance of I.(2) which is that many of the
procedural time limits are unrealistic. However, in addition
to those time frames which the Commission suggests should be

- changed, we note that a respondent (agency) is given only three
(3) days to notify the Commission of the filing of a complaint
and recommend that a period of fifteen (15) days would be more
reasonable. . :

(3) Provide Meaningful Stay Provision. ‘We agree that the
- stay prov151ons in the bill have no application to the process
that is being created and that the issue will be moot by the

" time an administrative judge receives the case. If authority

is granted to the Chairman of the Commission, or desidnee, to
stay actions upon petition of the complainant, the bi JG())PY
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provide for some criteria in determlnlng when such stays should
be granted. We further recommend that such stays only be
permitted in the most unusual or egregious cases. Otherwise,
stays will become the rule rather than the exception, thus
preventing agencies from quickly taking actions necessary for
efficient operation, such as termlnatlng employees for serious
misconduct or incompetence.

(4) Allow "Withholding of Pay." We disagree with the
Commission that a provision for withholding pay as a means of
enforcement should be included in this proposed legislation.
This heavy-handed measure is unnecessary as this Department
has never declined to lmplement an order of the Commission.
Moreover, implementation is the responsibility of the agency, . -
- not of an individual employee

II. TECHNICAL COMMENTS

- We agree with items;(l), (2), (3), (7), and (8) in the
"Technical Comments" section of the report. We disagree with,
and offer the following comments concerning, the remaining
technical comments.

(4) and (9) Identification of Alleged Discriminating
Official and Referrals to Special Counsel. We do not believe

that the alleged discriminating official's (ADO) due process
rights will be adequately protected by the referral to the
Special Counsel. If the Commission's suggestions are accepted,
even though ADOs will not be identified in the administrative
proceeding by the administrative judge, there will nevertheless
be a presumption of guilt and need for discipline without the
ADO ever having had the opportunity to participate in the pro-
ceedings. This presumption of guilt arises since the Special
Counsel would be bound, per the Commission's suggestion, by

the finding of discrimination. Hence, the only matter to be
decided would be the degree of punishment to be imposed on the
ADO. The ADO under such circumstances would have absolutely no
meaningful due process rights.

The hearing is the only stage at which the ADO would have a
meaningful opportunity to participate in the development of the
record regarding the question of whether or not discrimination
occurred. The bill properly provides for ADO participation at
~this stage and this provision should not be changed. ‘The bill,
however, is unclear as to the extent of that part;cxpatlon
We believe it should clarify that the ADO will be permi
appear and be represented at all sessions of the hearih
be permitted the same right to examine and cross-exam.mtﬁi)Y
witnesses and present evidence as the other parties.
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(5) Clarification of Conciliation Requirements. We agree

that conciliation requirements should be clarified, but
disagree with the Commission's recommendation that it have sole
discretion to appoint a conciliator. Mediation is successful
where both parties are committed to the process, and we support
the use of alternative dispute resolution where mutually agreed
upon. : :

(6) Standard of Review of AJ Decisions. While we agree

with the Commission that the standard of review in last year's
H.R. 3613 is preferable to both S. 404 and H.R. 1111, we
nevertheless believe that the appellate review standard should
be the same as the standard used by the administrative judge

in determining the case, which is the same standard presently .
applied by the Commission in its review (i.e., the preponderance
of the evidence standard). 1In addition, the administrative

* judge's findings of fact should not be conclusive. This would .
be appropriate if decisions were being issued by administrative
law judges. However, given the grade structure of the Commis-
sion's administrative judges, and the wide variance in the '
quality of their decisions, we believe that the Commission
should not be bound by their findings of fact.:

(8) Reporting Reguirements. We dlsagree with the
Commission and approve S. 404's deletion of reporting -

requirements. Under the proposed legislative scheme, the
agencies have virtually no control over case processing and
no ability to reduce processing time.

III. OPERATIONAL IMPACT AND BUDGET CONSIDERATIONS

: We defer to the Commission concerning cost estimates for
implementation. However, we have comments on whether the costs
associated with certain provisions of this legislation are
justified. - Along with other new measures, such as provisions
for compensatory damages, this bill involves significant cost

- increases over the current discrimination complaint process.

We believe the bill costs should be reevaluated closely with
respect to the primary Administration goal of deficit
reduction. The values served by this bill must be balanced
against the values served by fiscal prudence

. (1) . Paid Leave. The expanded authorization for paid leave,
for employees is unwarranted and subject to costly abuse. ©Paid
leave should be limited to an employee's attendance at his or
‘her own deposition and all court hearings. It is not
for the complainant to attend every deposition. Nor i
clear what ordinary and legitimate undertakings would
meetings with counsel or how they would be verified.




4. | - :
The Honorable Leon Panetta

would be reluctant to question the reasonableness of paid leave"
requests for fear of instigating a new complaint, and attorneys
could not admit that a meeting never occurred thereby exp051ng
a client to disciplinary action.

(2) Class Complaints. The provision‘allowing.an
administrative judge to rule that an individual complaint may
be expanded to a class complaint effectively promotes class
complaints, a costly alternative to individual complaints which
require a class agent and qualified representative. Addition-
ally, the Commission should not have the authority to force
participation in a class complaint, thereby interfering with
and frustrating the intention of the employee to flle an
1nd1v1dual complaint.

(3) Judgment Fund. Requiring the agency to pay all
awards, fees, costs and interest is contrary to well
established policy and the existing statutory scheme. The
Judgment Fund was created for the purpose of paying awards in
litigation against the Federal Government and that source of
funds should be continued. 1In light of new provisions for
compensatory damages, the use of agency funds to pay lltlgation
judgments could impair the agency's ability to carry out its
mission. The agency should pay only amounts associated with
administrative actions.

A (4) cher Litigation Expenses. Allowing the _

administrative judge and the Commission to award "other
litigation expenses" to the prevailing party is overly broad
and ambiguous. It could be construed to encompass enormous
expenditures incurred by an attorney, thereby encouraging
representatives to spare no expense in litigating these
claims. To the best of our knowledge, this expansion of
reasonable attorney's fees to 1nclude unlimited litigation
expenses is unprecedented.

(5) Mandatory gounsellng; ‘The Commission concludes that
without mandatory counseling there will be a marked increase in
the number of formal complaints. This is a significant cost
increase which could be avoided simply by contlnulng the most.
successful aspect of the present system, ‘that is, a counsellng
requirement.

(6) Conciliation Costs. The Commission does not include
cost estimates for conciliators because they may not be used.

I1f conciliators are used in every case at a cost of $4pU~TD
$1,200 per case, the potential costs are staggering. COPY
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IV. ADDITIONAL POINTS

Since your office is formulating an Administration position
on S. 404, we believe additional points not raised in the pro-
posed Comm1551on report should be considered. We offer the
follow1ng additional comments.

(1) Administrative Judges. Given the bill's stated
purpose of improving the quality and reliability of final
agency decisions, we recommend that administrative law judges,
not administrative judges, render these decisions. Based on
our experience with the present cadre of administrative judges
used by the Commission, there would not be any assurance of
consistent, high quality dec151ons.

(2) Subpoena. It is unnecessary and redundant to grant
the administrative judge subpoena power to compel production of
documents and information, or attendance by witnesses. This
will prolong the administrative process when there has never,
in our experience, been a problem obtaining cooperation from
the agency with respect to requests for documents or witnesses.

(3) Dismissal. S. 404 provides for the dismissal of
claims which are frivolous and those which fail to state a
nonfrivolous claim for which relief may be granted. Although
we fully support these grounds for dismissal, we point out
that there are other grounds for dismissal set forth in
pertinent EEOC regulations which should be included in S. 404.
We, therefore, recommend that the following additional grounds
for dismissal be added to the bill: the claim states the same
claim pending before or decided by the Commission; the claim
fails to comply with the 180 day time limit for filing a
complaint; the claim is the basis of a pending or decided civil
action in a United States district court in which the Federal
employee is or was a party; the Federal employee raised the
matter in a negotiated grievance procedure that permits
allegations of discrimination or in an appeal to the MSPB; the
claim alleges that a proposal to take a personnel action, or
other preliminary step to taking a personnel action, is :
discriminatory; the Federal employee has rejected an agency's
certified offer of full relief; and.the Federal employee cannot
be located after reasonable attempts to do so have been made.

We further recommend that the bill provide that the respondent
agency be explicitly given the right to move for dismissal and
the right to appeal from an adverse decision or to file an

exception to preserve the agency's rights on appeal.

(4) Amendments to the ADEA. . Despite the proposed @QPY

amendments to the Age Discrimination in Employment Act
age discrimination complaints will continue to receive
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different treatment. Exhaustion of administrative remedies
will not be required and there is no outside time limit for
filing the notice of intent with the Commission. ADEA
complaints should be treated the same as other types of
complaints and complainants should not be permitted to bypass
the administrative process. If not, then there should be an
outside time limit on the filing of the notice with the
Commission, such as 180 days--the same as for filing a
complaint. , :

' We appreciate the opportunity to providé comments on the

proposed Equal Employment Opportunity Commission Report on
S. 404. ‘ :

Sincerely yoﬁrs,
Qe rn

Jesse Brown

JB/br

COPY
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ASSISTANT SECRETARY OF DEFENSE

4000 DEFENSE PENTAGON
WASHINGTON DC 208014000

PERSORNEL AND ‘ ' SEP 21 1988

READINESS

Dr. Gordon M. Adams _

Associate Director for National Security
and International Affairs

Office of Management and Budget

Washington, DC 20303

Dear Dr, Adams:

The Senste Covernmental Affairs Commlm reported out S.404, The Federal Employee
- Palmess Act of 1993. The House Bducation and Labor, Post Office, and Clvil Service '
Committecs are considering a similar bill, ELR. 2721, with the sams title, We urge the
Administration 1o opposa the bills at this time.

Both bills overhaul Bqual Bmployment Opportunity Commissic (EEOC) Federal employee
discriminarion complaint procedures. Clearly, complaint processing can be improved However,
the Department of Defense (DoD) administrative procedures are effective in protscting employee
rights and entorcing equal employment opportunity policies. Moreover, to expeditc complaint
processing, we are consolidating Military Department {nvestigatory staffs under OSD. DoD is

" therefore interested in any changes in BEOC procedures that affect agency progmm

 The bills address perceivod shortcomings in EEOC as well as agency palicies. The EBOC
however, reccntly addressed soma of these conderns in its revised  regulations at 29 C.FR. Part
1614 which’ wont lnw effect in October 1992 "Whilé DoD supports a more effective and cfficient
employee complnint system, the now EEOC policies should bs evaluated before enacﬂng
- remedial legislation, ,

While we agres wlth the goal of faimess, the proposod legislation would undermine effective
personnel management, Ifthe Administratlon decidea to support this legislation, it should be
~ modified to roquire use of expedited agency counseling and investigations before EROC acts.
Additionally, allegations should be raised in a timely menner, within 60 to 50 days Authority to
stay personnel actions should be grounded on clear standards, providing agencies an opportunity
to show adverse impact on agency operations. Lastly, in light of the increased authority of the
BEEOC to issue binding declsions as proposed by the bills, an agenoy should be able to appeal
. Bdverse rulings in an appropriate court. Such appeals would be subject to the Department of
© Justice clearancs in order to balance broader govemmental Interests, .

PHOTOCOPY
PRESERVATION
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I hope that the Department's views will be helpful as your.ofﬂce prepares tho Administration’s
position on these measures.

Slacerely,

Edwin Dorn

COPY




W1thdrawal/Redact10n Sheet
Clinton Library

. SUBJECT/TITLE . DATE

Stephen Wamath (Civil Rights)
OA/Box Number: 9593 A

) DOCUMENT NO. RESTRICTION
: . AND TYPE

001. memo Arlene Davis to Thomasina >V. Rogers .rc: exception (2 pageé) | 8/ 19{ 1992 P5 -

002. memo To David Liss, Jim Sober re: memo (12 pages) | 5/3/1994 P5 gm L(

003. report Wrenn Litigation (1 pach : : n.d. ' » P6/b(‘6)

004. report ‘McGovem v. Gallegos and EEOC (1 ‘page) | _ - - nd P6/b(6)

| 005. feport Wallace v. Gallegos (1 page) . n.d.. .P6/-b(6.)

006‘. 'letter . Sheila Owsley to Robert chard (2 pages) 4:1/ 12/1994 P6/b(6)

007. letter Johnny.Mata. to Evan Kemp Jr. (2 pages) . 2/17/1993 P6/b(6)

008. note Discrimination in EEOC Houstbn'Ompc (1 page) - n.d. P6/b(6)

009. report Jackson v. Gallegos (1 page) - | nd. . P6/b(6)
010. rcport‘ Terry v. Kemp (lvpagc) ‘nd - P6/b(6) |
COLLECTION:

Clinton Presidential Records
Domestic Policy Council

FOLDER TITLE:

[Equal Enoployment Opporttmlty Commlssmn Conﬁrmatlon Briefing Matenals] 3]

- Dana Simmons

ds79

Presidential Records Act - [44 U.S.C. 2204(a)}

P1 National Security Classified Information [(a)(1) of the PRA]
P2 Relating to the appointment to Federal office [(a)(2) of the PRA]
P3 Release would violate a Federal statute [(a)(3) of the PRA]

. P4 Release would disclose trade secrets or confidential commercial or -

financial information [(2)(4) of the PRA]

P5 Release would disclose confidential advice between the President
and his advisors, or between such advisors [2)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(2)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor's deed
of gift.
PRM. Personal record misfile defued in accordance with 44 U.S.C.
2201(3). :
RR Document will be revnewed upon request.

s

RESTRICTION CODES

Freedom of Information Act - [5 U.S.C. 552(b)]

b(1) National security classified information [(b)(1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA]

b(3) Release would vio late a Federal statute [(b)(3) of the FOIA]

b(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA]

b(6) Release would constitute a clearly un
personal privacy [(b)(6) of the FOIA]

b(7) Release would disclose information co
purposes [(b)(7) of the FOIA]

b(8) Release would disclose information co

" financial institutions [(b)(8) of the FOIA) :

b(9) Release would discloseé geological or geophysical mformatlon
concerning wells [(b)(9) of the FOIA]

rranted invasion of

GORY}




TO:

David Liss
Jim Sober

CONFIDENTIAL

PRIVILEGED ATTORNEY-CLIENT COMMUNICAT

ION
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Memorandum

4

Subject ' . Date

EEOC and AFGE Council of EEOC Locals | May 3, 1994
No. 216 - (FLRA decisions, Nov. 2,
1993, Feb. 3, 1994) . | ‘ -

To ' ' . From

The Solicitor General : . Paul R.Q. Wolfson

TIME

The FLRA's order denying reconsideration of its earlier order
was entered on February 3, 1994.  EEOC has filed a protective
.petition for review. No briefing schedule has been set, but the
FLRA may file a motion to dismiss for lack of jurisdiction by May
16, 1994, and EEOC needs to know how to respond to that motion.

RECOMMENDATIONS -

The EEOC recommends petition for review. The Civil Division
recommends petition for review. I recommend petition for review on
only one issue, whether the putative arbitrator was validly
selected (or, to put it another way, what standard of review the
agency and the court should apply to an arbitrator's determination
that he was validly selected).

|COPY




QUESTIONS_' PRESENTED

The underlylng dispute concerns the EEOC's unllateral
1mp1ementatlon of a performance appraisal review -system (PARS)
governing EEOC employees. In a grievance proceeding brought by the
‘union, thé arbitrator effectively ruled that EEOC's refusal to
bargain over the PARS violated its collective bargaining agreement
(CBA) with the union, which required EEOC and the union to "meet
and confer * * * to develop and mutually agree to a comprehensive
appraisal and/or evaluation procedure." :

However, the questions proposed for review do not concern the
substance of this decision by the arbitrator per se, but rather a
tangle of procedural and jurisdictional issues raised by the
arbitrator's action. o .

1. EEOC contends that the arbitrator lacked jurisdiction
over the grievances brought by the union, because the union
selected him unilaterally, and over the REOC's objection that the
union was attempting to select the arbitrator under the wrong
provision of the CBA. On appeal, the FLRA rejected the EEOC's
contentions, and affirmed the arbitrator's decision that he had
been validly selected pursuant to the CBA. The FLRA employed the
deferential standard of review usually applied in appeals from
arbitration awards. The issue on review would be whether the FLRA
should have applied this deferential standard of review, or whether
the FLRA (and the courts) should decide de novo whether the
arbitrator had jurisdiction. In addition, EROC believes that even
if a deferential standard -of review is  .appropriate, the FLRA
misapplied it here. ‘ \

2. EEOC also <contends that the arbitrator lacked
jurisdiction over the union's grievances because the union had
previously »fil,ed unfair labor practice (ULP) charges with the FLRA
on the same issues. 5 U.S.C. 7116(d) provides that "issues which
can be raised under a grievance procedure may * * * be raised under
the grievance procedure or as an unfair labor practice * * * | but
not under both procedures."

‘3.  EEOC also contends that the FLRA should have dlsquallfled ,
the arbltrator for bias.

4. In addition, there may be an issue as to whether the
court of appeals has jurisdiction over EEOC's petition for review.
5 U.S.C. 7123(a) vests the courts of appeals with jurisdiction over
petltlons for review of FLRA orders.‘ The statute precludes review

2
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Ve Vi . . : .
( of FLRA orders reviewing arbitral awards, but then excludes from
this preclusion orders’ "involv[ing] an unfair labor practice."

- STATEMENT

~ EEOC and the union entered into a CBA on June 18, 1991. te
-Article. 22 of the CBA provides that -.the ‘“"performance
appralsal/evaluation procedures agreed to by the Parties shall
provide, to the maximum extent poss1ble, an accurate and objective
evaluation of job performance." The same article also provides
that the parties shall "meet and confer" to "develop and mutually
agree to" a performance appraisal system. A separate memorandum of
understanding (MOU) between EEOC and the union established a Joint
Labor-Management Committee -to discuss and develop means of
implementing a performance appralsal and review system »

Although the.process got off to a~good-start, by September
1991 the EEOC and the union were already at odds -over the
development of the PARS, with EEOC claiming that the union was
refu51ng'to ‘cooperate and attempting to bargain over non-negotiable
issues. On September 26, 1991, EEOC unilaterally completed the
performance appraisal plans and forwarded the handbook to the union
for bargaining over impact and implementation. These negotiations
were also fruitless, and, on December 17, 1991, EEOC declared the
parties to be at deadlock and submitted its last best offer on

( impact and implementation.

EEOC then asked the union to part1c1pate in ch0031ng a
mediator/arbitrator to resolve the dispute over impact and
implementation of the PARS. " EEOC maintained that this
‘-mediator/arbitrator was to be chosen, pursuant to Article 8 of the
"CBA, from a list of fifteen supplied by. the Federal Mediation and
Conciliation Service (FMCS). Article 8 generally provides for the
union and the, agency to negotiate over impact and .implementation
only of substantively non-negotiable matters, including . "changes
resulting from the exercise of rights reserved to Management," and

. Accordlng to EEOC and the C1v1l Division, the substance of
performance ‘appraisal systems are non-negotiable under federal- .
sector labor law. Nevertheless, it does seem as though the CBA
literally requires the partles to negotiate over the substance of
the agreement as well as its impact and 1mplementat10n (which would
be negotiable). EEOC contends, however, that its obligation under
the CBA was only to "meet and confer" about the PARS, and not to
negotiate substance.

« - |copy




then prov1des for medlatlon/arbltratlon if the negotlatlons reach

 deadlock. - According to EEOC, this mediation/arbitration is a
somewhat experimental alternatlve dispute resolution program, more-
flexible and less legallstlc © than the - traditional -

grlevance/arbltratlon system found in many CBAs

The union claimed that the dlspute had to be resolved through
'a more conventional grievance/arbitration procedure by a panel of
three arbitrators, to be chosen pursuant to Articles 43 and 44 of
the CBA. Article 43 provides for grievances and arbitration
" [wlhere disputes arise concerning the interpretation or
‘application of [the CBA.]" The union contends that this section is
"applicable because the underlying dispute concerns Article 22 of
the CBA, which purportedly sets forth the parties' obligation to
agree on a PARS. Article 44 provides for a panel of three
arbitrators to be selected, through the use of sequential strikes
by the parties, from a different list of fifteen supplled by FMCS
The partles failed to reach any agreement on this issue.

The union, purporting to exercise its rights under Article 44,
thereupon struck 12 names. from the list of 15 FMCS arbitrators and
wrote to the remaining three persons, advising them that they had
been unilaterally selected as arbitrators. Two of the three
refused to serve, stating that the union could not unilaterally
select arbitrators in this manner. FMCS also declined to cooperate
by appointing an arbitrator to a panel unilaterally selected by the
union. However, the third national arbitrator chosen by the union,
Joseph Lazar, accepted the selection and agreed to act as
arbitrator, despite the EEOC's objection that it did not recognize
him as validly selected under the CBA. EEOC refused to participate
in any proceedings before Lazar. ‘ . ;

. Meanwhile, the union filed a series of ULP charges with the
FLRA based on the failed negotiations. First, the union charged
that EEOC had acted in bad faith when negotiating Article 22, which
allegedly obligated it to negotiate with the union over the PARS,
a matter that the EEOC claims ‘is non-negotiable. (December 3,
© 1991, ULP charge) Second, the union charged that: EEOC had refused
. to continue bargaining over the substance and/or the impact and
implementation .of the PARS. (January 23, 1992, ULP charge) A
third ULP charge, similar to the second, was also filed but later
withdrawn. (March 27, 1992 charge) Flnally, the union charged -
that EEOC, by refu51ng to cooperate in the process of striking
arbitrators from the Article 44 list, had denied its employees a
full grievance and arbitration procedure. (April 29, 1992, ULP
charge) ‘ : - :
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All the ULP charges mot withdrawn by the union were dismissed
by the FLRA, but the reasons for these dismissals are not crystal -
Clear. As to the December 3 charge, the FLRA General Counsel .
concluded that EEOC had not violated its obligations under the
statute and the agreement, and that EEOC had in fact "met and
‘conferred” on the PARS. But the ruling also states that the charge
‘was dismissed because it involved a matter of contract
. interpretation, and because the "appropriate remedy is obtainable
“through the dispute resolution mechanisms of the disputed
agreement. " The January 23 charge was clearly dismissed on the .
merits. The FLRA Regional Director's response to the April 29
‘charge, that EEOC had denied its employees an arbitration mechanism
by refusing to strike under Article 44, can charitably be described
as murky. On the one hand, he seemed to dismiss the charge on the
merits, pointing out that the EEOC was ready and willing to strike
under Article 8 and 44 at the same time. On the other hand, he
also stated that he would refuse to issue a complaint because the
dispute concerned a matter of contract interpretation and should be
resolved under the parties' contractual dispute resolution
mecharnism. It does not seem to have occurred to ‘him that the
parties' inability to agree on such a mechanism was .the whole
problem.

The union also proceeded to bring a series of grievances
before putative arbitrator Lazar. First,.the union contended that
EEOC breached Articles 8 and 22 of the CBA, and also the MOU, when
it abandoned the Joint Labor-Management Committee and invoked
impact and implementation negotiations while negotiations on the
substance of the PARS were still- ongoing. =~ (April 1, 1991,
grievance) Second, after the union requested that the agency state
its  position concerning performance plans for specific job
positions and submit them to the now-defunct Joint Committee, and
the agency refused, the union grieved, contending that the agency
had violated Articles 8 and 22 of the CBA, as well as the MOU.
(May 7, 1992, grievance) A third grievance (May 14) was basically
a reprise of the May 7 grievance, for different job positions.

Now the fun begins. Lazar informed the union and the agency
- that he would first hold a hearing on whether he' was validly
selected as’ an arbitrator. In what strikes me as -a colossal
- blunder, the EEOC refused to attend this hearing. Lazar then
-issued an interim award in which he held that he was properly
selected under Article 44, and that the agéncy was obligated to
participate in the procedure of striking arbitrators. Lazar held
that the union had both the right and the power to strike, and that
- EEOC could not strip the union of its right and power by its non-

-
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cooperatlon While Lazar recognlzed that the CBA specifically
provides that the "Parties" (plural) shall do the strlklng, he held
that all preconditions required for selection had been satisfied,
and EEOC, having abandoned the procedure at its péril, was estopped
from objecting to the union's unilateral exercise of its right to
strike. = The EEOC filed exceptions to the interim award to the
FLRA, which dismissed the appeal as interlocutory.

Lazar then proceeded to rule in the union's favor on every.
point in its grievances. He found that the union had made every
good faith effort to have harmonious meetlngs with the agency, and
that there was, in fact, no deadlock or impasse over the PARS when
the agency declared one. He also found that the CBA constrained
management prerogative in the development of the PARS through its
use of the terms "meet and confer"; that EEOC had violated its duty"
under the MOU to "collaboratively develop a new [PARS]"; that EEOC
had wviolated the CBA when it declared an impasse and tried to
exercise its rights under Article 8; that EEOC had also violated
. its duties under the MOU and the CBA when it refused to participate
in the arbitration; and that, in effect, the PARS unilaterally
implemented by EEOC was void and had to be resubmitted to the Joint
Committee. Lazar also retained jurisdiction over any dispute
concerning the interpretation of his award -- which means that he
has jurisdiction over every union grievance that may be brought:
about any performance-related management action.  EEOC reports that
the union is prepared to grieve virtually every performance-related
matter to Lazar and has begqun to do 'so; naturally, Lazar is
expected to favor the union. :

EEOC appealed to the FLRA ra1s1ng essentlally two arguments.
First, EEOC argued that Lazar had no jurisdiction at all, because-
he was invalidly selected by the union. Second, EEOC argued that
Lazar's consideration of the union's grievances was barred by 5
U.S.C. 7116(d), which, as mentioned above, provides that the union -
may raise a matter by ULP charge or by grievance, but not both.

The FLRA rejected both arguments As to Arbitrator Lazar's
assertion of jurlsdlctlon, the FLRA applied the deferential
standard of review usually applied in appeals from arbitral awards,
- and conclude&d that .Lazar's ruling had indeed drawn its essence from
the CBA and was not irrational, implausible, unfounded, or in
manifest disregard .of the CBA. As to the ULP/grievance issue, the
FLRA first concluded that the ULP charges and grievances were not
based on the same factuwal predicates. According to the FLRA, the
ULP charges did not concern the Agency's actual implementation of
the PARS, but rather its refusal to. negotiate over the PARS.. (In

6
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- support of thlS p01nt ‘the FLRA noted that the ULP charges were

filed before the PARS ‘was actually 1mp1emented ) .The FLRA also’
concluded that the ULP charges and grlevances did not rely on the

same underlylng legal theories, since€ the legal theory advanced in -
the grievances was that the agency had violated its contractual -
obligations under the CBA and the MOU, not its statutory duties.

The FLRA also rejected the EEOC's request for reconsideration
and a stay of its order. It rejected EEOC's assertions that it had
applied the wrong standard of review to the arbitrator's assertion
of jurisdiction, and that an arbitrator cannot arbitrate his own
employment because of self-interest. It also réjected EEOC's
contention that the grievances did not, 'in fact, concern the
implementation of the PARS but rather concerned the agency's
failure to bargain. Finally, it rebuffed EEOC's argument that
Lazar was actually biased as untimely raised.

DISCUSSION.

This case is truly an unholy mess. When I first reviewed the
materials, I had a fair amount of sympathy for the agency, which
definitely appears to have been dealing with an unreasonable and
very aggressive union. On the other hand, the EEOC has to a
substantial degree brought these difficulties down on its own head,
through its non-cooperation with Lazar. In addition, while the
‘agency may well be right that the dispute over the PARS should have
been resolved under Article 8, not Article 44, the CBA is not
unambiguous on this matter, and it is also not clear to me why the
. agency had so much at stake in thlS issue.’

Nevertheless, I recommend appeal on at least one issue,
because at least one legal issue presented . is unsettled and of
considerable significance, and the impact on the agency of the
FLRA's order is dramatic. The agency needs a performance appraisal
system, but now it is in disarray and the wunion is making
management's life unbearable by grieving every adverse disciplinary
action to Lazar. As of this point, probably only a unilateral
imposition of a PARS can extricate the agency from this morass
(renegotiations seem doubtful), but that can only come about
through reversal of the FLRA's order by the court of appeals.

I Selection of Tlazar as Arbitrator.‘
: In reviewing Lazar's assertion of jurlsdlctlon, the FLRA.
~applied the traditional deferential standard of review applicable
on appeals from arbitral awards, considering only whether Lazar s

7
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fnterpretation "failed to draw its essence from the agreement." As
the Civil Division points out, it seems most 'odd to apply this
'standard of review in the context of the arbitrator's confirmation
of his own selection. In the first place, the arbitrator has a
~financial interest in the outcome. Second, the deferential
standard of review is justified on the ground that the partles have
. agreed to the arbitration, but here the questlon is the prior one
of whether they have so agreed. : i
‘While there is no case law on this precise issue, the argument
would be that the FLRA should decide the arbitrator's jurisdiction
de novo because 5 U.S.C. 7122 (a) (2) authorizes the FLRA to overturn
the arbitrator's award "on * * * grounds similar to those applled
by Federal courts in private sector labor-management relations.
In private-sector labor law, the question whether an arbitrator has
‘jurisdiction over an issue is decided by the court, not the
arbitrator. See AT&T Technologies v. Communications Workers of
America, 475 U.S. 643 (1986); Local Union No. 637, IBEW v. Davis H.
Elliot Co., 13 F.3d 129 (4th Cir. 1993). Although this: case
presents a wrinkle (not whether the issue is arbitrable, which it
clearly is, but how it is arbitrable and by whom), the policy
considerations are similar.

In addition, there is a fair argument that, even if the FLRA
applied the correct standard, it reached the wrong result. Article
44 suggests that the parties must participate jointly in selection
of arbitrators. Lazar concluded that the agency had waived its
right to object to the union's unilateral selection of arbitrators,
but this is a most doubtful interpretation of the agreement,
especially since a separate section of the CBA allows for such
unilateral selection of arbitrators by one party on minor, local
disputes. The negative implication is the parties did not intend
to allow unilateral selection .of national arbitrators with
jurisdiction over major disputes, as took place in this case.

~

2 One might well ask however, what the union was supposed to -
do 1f the ‘EEOC simply refused to cooperate. The union did file a
ULP charge, which the FLRA Regional Director dismissed because it
. raised issues of contract interpretation. This dismissal was not
-subject to further review by the FLRA or the courts. Turgeon v.
FLRA, 677 F.2d 937 (D.C. Cir. 1982). '

8
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2. Arbitral Jurisdiction Barred by Prior ULP Charges.

The C1v1l Division also suggests somewhat more tentatively,
~that the agency petition for review ‘on the ground that the .
arbltrator was barred from rullng on the grievances by 5 U.S.C.
7116 (d), which requires the union to elect between the remedies of
grievance and filing a ULP charge. There are several difficulties

here.

-First, the FLRA concluded that the union's ULP charges and
grlevances were not based -on the same facts, because the ULP
charges involved the refusal to negotiate, while the grievances
involved the unilateral implementation of the PARS. Even under the
arbitrary and capricious standard, I agree with the Civil Division
that this distinction slices the sausage a bit thin. In addition,
Lazar did not actually rule that the implementation of the PARS was
illegal under the CBA, nor did the union's grievance actually raise
this issue directly. The problem is that, at least as to the
December 3, 1991, and April 29, 1992, ULP charges, the FLRA General
Counsel arguably dismissed them because they concerned facts that
should have been raised via the grlevance procedure. It is more
than a bit harsh then to say that the union could not invoke the
grievance procedure because it had previously filed a ULP charge,
especially because the union could not obtain further agency or
judicial review of this dismissal. Turgeon v. FLRA, 677 F.2d 937
(D.C. Cir. 1982). Under the governing standard, a grievance is
barred by 5 U.S.C. 7116(d) as duplicative only when "the decision
“to file the ULP charge was within the discretion of the aggrieved
party,"™ AFGE Local 1411 v.-FLRA, 960 F.2d 176, 177-178 (D.C. Cir.
1992), and the union could argue that its dec151on to file the ULP
was not w1th1n its discretion.

Second, as theAC1v1l Division points out, the union did not
actually file a grievance regarding EEOC's refusal to strike. It
is therefore very unlikely that Lazar's "interim award" confirming
his own selection as arbitrator could: be overturned as duplicative,
81nce it was not based on a grlevance at all.

T

3 However, AFGE may be to the contrary. In that case, the
union filed a ULP charge, which the Regional Director dismissed in
the erroneous belief that the same facts had been raised in a prior
~grievance proceeding. The employee then tried the grievance route,
but the FLRA ruled her grievance barred because the same facts had
been raised in the ULP charge. The court of appeals affirmed.

9 .
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! The main problem on the other side of the scale is that it may
be more difficult to argue that the court of appeals has
jurisdiction unless the issue of duplication is raised. The court
of appeals has jurisdiction under 5 U.S.C. 7123(a) (1) if the FLRA's
order reviewing an arbitral award "involves an unfair labor .
practice." At one level, there is no doubt that the order
literally "involves" an unfair labor practice. In particular, the

FLRA's conclusion that the grievance was not duplicative of the ULP .

charge required it to compare the substance of the grievance to the
substance of the ULP charge. See Overseas Education Association v.
FLRA, 824 F.2d 61, 71 (D.C. Cir. 1987). But, within that order,
the FLRA's specific ruling on Lazar's selectlon of himself did not
require it to consider the substance of the ULP charges. Thus, if
the court of appeals reviews this jurisdictional matter strlctly,.
there is a danger that it may conclude that there is no.
jurisdiction because the part of the order under review does not
involve a ULP charge. Nevertheless, a literal reading of the
statute would lead to the result that the court of appeals has
jurisdiction.

In summary, I recommend against raising the issue of
duplicativeness; but if the issue is raised, I recommend confining
the challenge based on duplicativeness to the substance of Lazar's
award (i.e., not to challenge Lazar's selection of hlmself on the
ground of dupllcatlveness)

3. Lazar's Bias Against the Agency. The Civil Diwvision
suggests arguing that Lazar should have been disqualified as biased
because his fees have been excessive, he has disingenuously
expanded his jurisdiction, and he has refused to disqualify himself
despite receiving a letter of disqualification from the agency.
The FLRA dismissed these contentions as raised in an untimely
fashion, and they do not make out a compelling case of bias. (In
particular, the letter of disqualification must be signed by both
parties to be-effective.) I therefore recommend against renewing
this challenge in the court of appeals.-

10
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. base: o ""PARS" thlgatlon with the Union. (Arbitration and c. A.
94- 1168 (D C. Cir.)

?actual Background: On Aprll 15, 1993, Joseph Lazar, an ’
arbitrator, issued an award against the agency. That award was

that EEOC had violated the collective bargaining agreement (the
“CBA") and a memorandum of understanding ("MOU") between EEOC and
the Union when EEOC implemented an appraisal system ("PARS") for '
EEOC employees who were bargaining unit members. Lazar concluded
that the CBA and the MOU required that the parties to the CBA

meet and confer on the terms of an appraisal system.. Lazar
ordered that the parties, through its Joint Labor-Management
Relations Committee, renegotiate the appraisal system, and if no
agreement were reached, the status quo would apply. Prior to the
implementation of the PARS, no appraisal system existed.

Lazar’s authority has continuously been at issue. The CBA gave
the authority to select an arbitrator to both parties; there was
no provision for a unilateral selection. Notwithstanding, the
union unilaterally selected Lazar ‘and two other arbitrators, in
the face of opp051t10n from the agency’s. Employee and Labor
Relations Division (“ERLD") - Lazar was the only one of three
arbitrators to agree to function, in light of the unilateral
nature of the selection process. The Federal Mediation and-
Conciliation Service refused to certify Lazar. ERLD objected to
Lazar’s naming himself, and opted not to participate: in his
proceeding where he concluded he was a proper arbitrator. The.
agency did not participate in the PARS arbitration. Following
that ruling, ELRD notified the Office of Legal. Counsel of this
matter and asked that exceptlons be filed to Lazar’s decision
finding that he was the National Arbitrator. ELRD’s memorandum
- is attached. The agency filed exceptions to Lazar’s ruling on
the PARS, based mostly on Lazar’s absence of authority as -
arbitrator and on other technical grounds, with the Federal Labor
Relations Authority ("FLRA"). FLRA denied the exceptions, as
well as a petltlon for reconsideration. .

-Status: Appeals of arbltratlcn-related decisions are 11m1ted.
The Department of Justice has nonetheless filed a petition for
review of the FLRA decision with the United States Court of
Appeals for the District of Columbia Circuit. That appeal is
pending. In addition, EEOC and the union are currently briefing
to Lazar issues dealing with relief for those the union claims
have been affected by the PARS.

Key Points:

‘o the'Solicitor General has not acted on the -

recommendation of the Justice Department to peal
(internal SG recommendation’ attached),

o  the appeal is subject to various challenges, i QQBY

‘whether the government may properly invoke th
jurlsdlctlon of the circuit court in this case.
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‘Maximum Weight Standards

. Issue

Can a violation of Title VIl be established when male and female flight attendants -
of the same height are subjected to different maximum weight standards? (The
airlines do not allege that the differentials are safety based).

1. Background

A. This office has sent a memorandum to the Commissioners proposing that

EEOC investigators and attorneys be instructed to disregard the guidance

~in Subsection 621.5 of the Compliance Manual. That subsection appears

to require investigators to dismiss without investigation any charge raising

a sex-based challenge to maximum weight standards. That instruction is
contrary to the position EEOC has been taking in recent litigation.

B. We have been meeting with attorneys in the Office of General Counsel

~who have been involved in ongoing EEOC litigation in which this agency

" . is challenging certain airlines’ use of sex-based weight tables for flight

attendants. EEOC recently entered into a settlement with USAIr under

which that airline will abandon the use of weight tables for a period of three

years, and will be able to restore the standards after that time only through
negotiations with the flight attendants’ union. '

C. Ultimately, this office will probably want to draft an enforcement guidance
setting forth the Commission's policy on maximum weight standards. -
However, at the present time the issue is being addressed only in the .
context of EEOC litigation. e -

D. Some points to be considered in an enforcement guidance on the issue of_
maximum weight tables: : :

1. EEOC can take the position that differential weight standards for
' male and female flight attendants constitutes disparate treatment
~and may have an adverse impact based on sex, age and race.

2. Since flight attendants are predominantly female, it could be argued
that even unisex weight standards for flight attendants violate Title
VII, if no weight standards are applied to predominantly male jobs
which also involve public contact. ' |

Note: Concern ha's'been expressed that if we take' the -position_thaf"
dispense with maximum weight standards, airline hiring officials may subst
- appearance standards that are equally discriminatory but more difficult t




U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION | X {a
Washington, D.C. 20507

Maria Echaveste, Administrator

Wage and Hour Division '

U.S. Department of Labor Room $-3502
200 Constitution Avenue, N.W.
Washington, D.C. 20210

Re: Interim Final Rule
Implementing the Family
and Medical Leave Act of
1983 '

Dear Ms. Echaveste:

‘The U.S. Equal Employment opportunity  Commission (EEOC or
Commission) is providing these comments in response to your request:
for comments about the interim final rule (rule) implementing the
Family and Medical Leave Act of 1993 (FMLA). The Commission 1is
interested in the interaction between the FMIA and Title I of the
 Americans with Disabilities Act of 1990, as amended, 42 U.S.C.
12101 et seqg. (ADA) and Title VII of the Civil Rights Act of 1964,
as amended, 42 U.S.C. 2000e et seq. (Title VII). We look forward

to further coordination regarding several of the issues raised 1in
this letter. : E '

I. COORDINATION OF THE FHLA AND FEDERAL ANTI-DISCRIMINATION LAWS

‘From our perspective, the most important section of the
interim final rule describes the relationship between the FMLA and
the federal employment discrimination laws. See 29 C.F.R. 825.702.
We have been receiving an increasing number of inquiries from
enployers needing immediate guidance about how to coordinate their
compliance with the FMLA, the ADA and/or Title VII. Given this
need, we recommend that the final FMLA rule address this subject in
somewhat more detail than the interim final rule. We recommend

clarifying section 825.702, and addressing a variety of unanswered

questions, as set forth below.




A. The FMLA Does Not Modify or Affect
Federal Employment Discrimination Laws

Section 825.702(a) begins with a sentence that virtually
restates the FMLA statutory language about federal discrimination
laws.' It states: ' : '

Nothing in FMLA modifies or affects any
Federal or ‘State law prohibiting
discrimination on the basis of race, religion,

color, national origin, sex, age, - or
disability.

29 C.F.R. 825.702(a). One of the questions being raised by
employers is whether the 12-week annual allotment of FMLA leave
means that it is an undue hardship under the ADA for employers to
provide more -than 12 weeks .of medical leave per year as a
Yeasonable accommodation. We recommend stating in the final rule
that the FMLA’s 12-week annual ceiling for leave does not mean that
more than 12 weeks of medical leave per year under the ADA
automatically imposes an undue hardship on employers.? Employers
considering whether medical leave .in excess of 12 weeks per year
.would impose an undue hardship under the ADA should consider the
request in light of all the factors-listed in the ADA regulatory
definition of undue hardship, including the employer’s financial
resources, the net cost of the leave, and its impact on business
operations. Employers evaluating undue hardship need not disregard
the cost and disruption of FMIA leave already taken by an
employee.? ' )

! See section 401(a) of the FMLA.

2 The FMIA legislative history explains that the FMLA leave
requirement is "wholly distinct from the reasonable accommodation
obligations of employers covered under the [ADA}. . . . " The
purpose of the FMLA 1is to ‘make leave available to eligible -
employees and employers within its coverdge, and not to limit
already existing rights and protection." S. Rep. No. 3, 103d
Cong., 1lst Sess. 38 (1993), reprinted in 1993 U.S.C.C.A.N. 3, 40.

, 3 The ADA (unlike the FMILA) considers the burden on the
employer for purposes of evaluating the feasibility of employee
medical -leave.. Indeed, cost and disruption to the employer are
directly relevant to the factors listed in the ADA’s regulatory
definition of undue hardship, and FMLA leave would result in some
amount of cost and disruption to the employer even though it is
" viewed as an entitlemen%. ~In addition, considering the impact of
FMLA leave when determining whether additional -leave
undue hardship under the ADA does not deny qualified Bpdi i
with disabilities their ADA rights in addition to @@W
eceiVe

entitlement. Under the ADA,. these individuals rfa
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B. Employers Must Comply with Whlchever :
Statute Prov1des Greater quh;s to Emplovees

Section 825.702 (a) continues with a sentence-that'presumably
interprets the "modify or affect" language:

An employer. must -therefore comply with
whichever statute provides the greater rights
to employees.

29 C.F.R. 825.702(a). oOur first concern is that -this language
could be misconstrued to mean that.an employer does not have to
comply with the statute that happens to provide lesser rights to
employees. This confusion may arise from the use of the word
"comply," as employers are never relieved of their obligation to
comply with the law -- any and all applicable laws -- even as they
coordinate their actions under the FMLA and the federal enployment
discrimination laws. For purposes of clarification, we recommend .
deleting the reference to compliance, and instead directing
employers to provide leave under whichever statute provides the
greater rights to employees.

Our second concern is that it is unclear from section 825.702
how employers are to coordinate their actions under all applicable
laws (FMLA, ADA, Title VII) and provide leave under "whichever
statute provides the greater rights to employees." Does this mean
that employers are to  provide leave first under the statute
providing the greater rights (e.g. usually FMLA) and then under the
statute providing lesser rights (e.g. usually ADA)? Does it mean
that employers simultaneously must offer employees rights under
both laws (e.g., FMLA and ADA or Title VII)? - If employers must
simultaneously offer employees rights under both 1laws, must
- employers also allow employees to pick and choose the '"greater
rights" from: each law and at the same time to ignore the less
favorable aspects of each law?

Any consideration’ of these questions must “include an '
evaluation of the differences between the FMLA and the ADA
regarding medical leave. The FMLA allows 12 weeks of leave in any
12-month period, but the ADA allows an indeterminate amount of
leave as a reasonable accommodation barring undue hardship. The
FMIA requires employers to continue the employee’s coverage under
any group health plan on the same conditions as coverage would have
been provided if the employee had been continuously employed during
the period of leave, but the ADA does not require continuation of
health insurance unless employees without disabilities receive

additional med’icel leave as a reasonable accommodat{ldh To THE
extent it does not impose an undue hardship on the op } “f
their employer s business. This is a right which- is ng 'ig£ e

to persons who are not qualified individuals with disapilities.
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continued health insurance under the same circunstances.‘ The FMLA
allows employers to reassign seriously . i1l employees on
intermittent leave or a reduced leave schedule to alternative
positions, but the ADA allows reassignment only if the employee
cannot perform the essential functions of the position. Finally,
the FMLA requires employers to reinstate all non-key employees
returning from medical leave into the same or equivalent positions,
but the ADA directs employers to consider whether reinstatement
into the same position imposes an undue hardship on the operation

of the business.

rl‘

We would like to schedule a meeting in the near future to
discuss the interplay between the FMLA and ‘federal employment
discrimination laws. As the preceding discussion demonstrates,
this section raises complex issues that need to be resolved in a
way satisfactory to both of our agencies so that much-needed
guidance can be provided to employers. - - ' '

C. Remedies

Finally, section 825.702(a) addresses the availability of
remedies. It states:

When an employer violates both FMLA and a
discrimination law, an employee may be able to
recover under either or both statutes.

29 C.F.R. 825.702(a). (Emphasis supplied.) The statement about
recovery under both statutes is ambiguous, as the discussion in the
interim final rule does not consider the principle that relief
under two- laws is available only to the extent that double relief
is not awarded for the same loss.’ For example, when plaintiffs
prevail on both Title VII and Equal Pay Act (EPA) claims,®
‘wremedies must be tailored so as to give the plaintiffs the benefit
of having prevailed on both claims but avoid duplication.'" Grove
v. Frostburg National Bank, 549 F. Supp. 922, 946 (D. Md.
1982) (awarding plaintiffs one-time their ' backpay:; entering an
injunction under Title VII against defendant; and also awarding EPA
liquidated damages. to some plaintiffs, pre-judgment interest to
another plaintiff, and Title VII adjustments to benefits where

“ Health insurance is analyzed under the ADA rules governing
benefits, not reasonable accommodation. A leave of absence from
. work to receive medical treatment is a reasonable accommodation.

> See Robert Belton, Remedies in'Employhent Discrimination Law
101 (1992). ' '

6 The remedial provisions of the Equal Pay Act gre those off
the Fair Labor Standards Act, 29 U.S.C. 201, et seq. [@@PYe
FMLA will be enforced using FLSA procedures.
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-appropriate). See also Laffey v. Northwest Airlines, Inc., 567

F.2d 429, 445 (D.C. Cir. 1976)(stating, in addition, that when -

remedies coincide the claimant should be allowed to utilize
whichever avenue of relief is desired), cert. denied, 434 U.S. 1086
(1978). We recommend clarifying this language in. the final rule

and taking an approach 51m11ar to that taken by the courts in the

above-cited cases.

IT.. OTHER POLICY ISSUES

.

A. ADA "Undue Hardship" -and FMLA
"substantial and Grievous Economic Inijurvy"™

Additional policy issues arise by virtue of the overlap
between the FMLA and federal employment discrimination laws,
especially the ADA. One of these involves the exception for 'key"
employees to the FMLA requirement of reinstatement to employment,
and how it relates to the ADA standard of undue hardship. The FMLA
interim .final rule requires restoration to employment when an

. employee completes a family or medical leave, except that "“key"

enmployees need not be restored if their restoration would cause
"substantial and grievous economic injury" to the employer’s
operations.’ The FMLA rule explains that "substantial and grievous
economic injury" is established if restoration of a key employee
"threaten[s] the economic v1ab111ty of a firm" or otherwise causes
“substantial, long-term economic injury. ué

By comparison, the ADA allows an employer to consider whether
medical leave or reinstatement of any qualified individual with a
disability would impose an undue hardship on the operation of the
employer’s business.® The ADA regulations define "undue hardship"
to mean "significant difficulty or expense" and enumerate the
factors to be considered at 29 C.F.R. 1630.2(p).

The discussion in the FMLA interim final rule solicits comment
~on "whether further regulatory guidance" is needed about '“the
degree of hardship" contemplated to prove "“substantial and grievous
‘injury" and the factors to be considered in evaluating this

injury. We think that it would be helpful to enumerate specific

factors to be considered and, more importantly, to clarify that

"substantial and grievous economic .injury" under the FMLA is

different from “undue hardship" under the ADA. We recommend that
"substantial and grievous economic injury" is a higher standard

729 C.F.R. 825.218(a).

8 29 C.F.R. 825.218(c).

7 29 C.F.R. 1630.9(a). ‘. o COPY

" 58 Fed. Reg. 31,806 (1993).
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- than "“undue hardshlp" As a policy matter, the FMLA standard
creates an exception limited to reinstatement of "key" employees,
but the ADA standard provides a measure of the reasonableness of
any accommodation. Moreover,vthe FMLA interim final rule defines
"substantial and grievous economic injury" as “substantial, long-
term economic injury,"!'" which by its terms is more severe than the-

ADA standard of "significant difficulty or expense. wiz

B. FMLA and ADA confidentiality Issues

Another important issue raised by the 1nter1m final rule
concerns the ADA and the FMLA medical . confidentiality
requlrements. - The discussion in the FMLA interim final rule
itself states that these provisions are similar. 1 They both
require separate files, confidential treatment, and have three
virtually identical regulatory exceptlons.15

In our view, however, the ADA cbnfidentiality requirements
cover more types of employee medical information than the FMLA

requirements. If you agree with this assessment, we would
recommend that the ADA rule control as to employee medical
information Dbecause ‘it provides "the greater rights to

employees."'® The ADA statute and rule require that "[i]nformation

" 29 C.F.R. 825.218(c).

2 39 C.F.R. 1630.2(p). See Appendix to Part 1630 --

Interpretive Guidance on Title I of the Americans with Disabilities
Act ("Section 1630.2(p) Undue Hardship"). See also A Technical

Assistance Manual on the Employment Provisions (Title I) of the
Americans with Disabilities Act (Technical A551stance Manual), par.
3.9 at'p III-12 - III-16 (discussion of undue hardship).

13 39 C.F.R. 1630. 14(b)(1), (c) (1), and (d) (1) (ADA); 29 C.F.R.
‘825 500(e) (FMLA) . '

4 58 Fed. Reg. 31,808 (June 4, 1993).

15 'Although ADA  and FMLA have the same confidentiality
exceptions in their regulations, the EEOC’s Interpretlve Guidance
on Title I states that employers also may provide information from
post-offer medical examinations to state workers’ compensation
offices or second injury funds, and also to health insurers. See -
Appendix to Part 1630 -- Interpretlve Guidance on Title I of the
Americans with Disabilities Act, section 1630.14 (b) (Employment
Entrance Examlnatlon) ‘ : :

6 gee supra discussion of 29 C.F.R. 825.702(a) intexd
final rule (requiring employers to comply with whichey
FMLA or federal anti- dlscrlmlnatlon law -- provides f@ﬁ
rlghts to employees)
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- . - regarding . - . medical condition or history" of an appiicant
or employee be maintained 1n separate medical records or files and
be treated confldentlally The FMLA interim final rule, by

.contrast, requires - separate files/records and confidential

treatment only for those "[r]Jecords and documents relating to
medical certifications, recertifications or medical histories of
employees or employees’ family members . . . . “"® The issue is
whether the reference in the ADA rule to "information' concerning
medical conditions or histories is broader than the reference in
the FMIA interim final rule to "records or documents' regarding

medical certifications and histories.-. For example; information

‘relevant to FMLA medical leave and provided by an employee to'his

employer in conversation (but not in writing) would be protected as
medical information under the ADA, but might. not be protected under
the.FMLA because it is not a "record or document" and also might
not be viewed as a medical history. Our recommendation would be
that this information be kept confidential.

A question also has arisen about whether covered employers
must have two separate files for confidential ADA and FMLA
material, or whether employers may have one file for both laws.
Clearly, it would be far more practical for employers to have one

confidential medical file for both laws. We are concerned, -
however, that this may not always satisfy the ADA confidentiality
requirements. For example, a qualified individual with a

disability may apply for FMIA leave for a reason unrelated to his
or her disability, and want to maintain the confidentiality of all
information already provided for ADA purposes about the disability.
As another example, EEOC and Department of Labor investigators are
not required to maintain the confidentiality of employee medical
information relevant to the other agency’s laws. We would like to
coordinate on this issue with the goal of preserving ADA
confidentiality rights and obtalnlng language to this effect in the
FMLA rule.

C. FMLA Medical Certification Form

The model FMLA "Certlflcatlon of Physician or Practltloner"
(certlflcatlon) at the ‘end of the interim final rule is a medical
inquiry and therefore must be: jOb ~related and consistent with

‘business necessity under the ADA.'” "Job-related and consistent

with business necessity" means that. it must relate to ‘the
particular job and to the impact of a particular disability or
illness on an employee’s ability to perform his or her essential

7 see, e.qg., 42 -U.S.C. 12112(c)(3)(B): 29 C.F.R.
1630.14(b) (1). :

18 ‘29A.C.F.R. 825.500(e); - » . COPY

¥ 29 C.F.R. 1630.14(c).




job ‘functions.?®  The model FMLA certification typically asks
questions. that are limited to the ability of the employee to do the

job or to other information that is strictly necessary to evaluate-
a request for FMLA leave. : : '

" We are concerned, however,. that questions 5 and 6 may be too
broad. Question 5 asks for the "([p)robable duration of condition."
If the serious health condition is also a.disability, the literal
answer to this question could be many years or even the remainder
of the employee’s life. The intent here does not seem to be to
identify long-term disabilities, so we recommend that‘question 5 be
limited to refer to the w[(p]robable duration of condition for which
this leave is requested." Both the employer and the employee have
an interest in not disclosing a disability. An employer is subject
to the full range of ADA obligations once it knows that an employee
has a disability. An employee would not want to unnecessarily
disclose disability-related information.

Questibn 6 is overbroad for the same reasons. We recommend
revising Question 6 to seek information about the "[{r]jegimen of
treatment to be prescribed for which this leave is requested."

III. OTHER REFERENCES TO TITLE VII OR THE ADA

A. Title VII Issues

1. successors in Interest

The FMLA interim final rule also includes Title VII and ADA
references that need clarification but do not involve new policy
questions. First, the discussion in the FMLA rule relies in part
on Title VII precedent for jts interpretation of '"successors in
interest."? This discussion, however, categorically excludes
consideration of whether the successor had “notice" of pending .
complaints. Although exclusion of "notice" is understandable if a
complaint arises in the first instance against a successor employer
(as it would if the successor declined to reinstate an employee
after a leave),? successor 1liability under the FMLA may involve
issues other than failure to reinstate by a successor employer.

20 gee Technical Assistance Manual at 4.3  (defining "job-
related and consistent with business necessity" as the standard for
evaluating - qualification standards, tests or other selection
criteria under the ADA). ' o

2! gee discussion of 29 C.F.R. 825.107 ("successors in
interest"). : :

- 2 ye suggest explaining the significance of the :(Sﬁ?‘b
Horton v. Georgia-Pacific Corp., 114 Lab. Cas. (CCH) paw. e )

(E.D. Mich. 1990).



Situations may arise in which FMLA complaints are pending against .
'a predecessor employer and the question is whether a successor
employer may be liable. In these cases, notice to the successor
employer is a relevant consideration, and we recommend adding a . .
statement to this effect in the final rule. If this is not done,
we recommend stating that the rule departs’ from established Title
VII precedent in this respect. S ' '

2. Replacement of Unpaid FMLA Leave with Paid Leave

Another provision in the FMLA interim final tule that has
Title VII overtones is the section explaining the circumstances
under which employers may require, or employees may request,
replacement of unpaid FMLA leave with accrued paid leave.®® Under
Title VII, men and women must have the same opportunities for
replacing unpaid ' FMLA leave with accrued paid leave.. One question
that may attract particular attention is when unpaid FMLA leave to
care for a newborn child may be replaced with paid leave. Although
the FMLA interim final' rule is not problematic in this regard,®
we recommend adding a brief statement about Title VII principles to
remind employers that they must apply these complex rules in a non-
discriminatory manner. T -

B. Use of ADA Terms

The FMLA interim final rule defines terms with reference to
the ADA, for example "physical or mental disability"?® and
"essential functions."?® The interim final rule simply cites the

3 gee 29. C.F.R. 825.207, 825.208.

2 pns we understand section 825.207, its effect would be to
prevent new mothers from substituting paid sick leave for unpaid’
childcare leave beyond the period of recovery following childbirth
 (assuning the- child is healthy), and similarly to prevent new

fathers. from substituting paid sick leave for unpaid leave to care
for their healthy newborn children. Also, the mother and father
would have the same opportunity to use earned or accrued paid
vacation, personal or family leave. Assuming this is the correct
interpretation, it does not conflict with Title VII. '

N

35 gee 29 C.F.R. 825.113(c) (2).

. 2% gee 29 C.F.R. 825.115. ' Under the FMLA interim final rule,
an employee may take medical "leave if he or she is unable to
perform “essential functions" of his or her job due to a serious
health condition. We suggest citing to the specific ADA rule that
defines "essential functions" (29 C.F.R. 1630.2(n)) ratper than to
the entire ADA regulatory scheme. Some employers may
reference to the entire ADA regulatory scheme means tha1.ﬁﬁ)ﬂ¥
‘should be entitled to medical leave only if they canrjot perform
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entire ADA rule, e.g., 29 C.F.R. Part 1630. We recommend revising
these references to cite specific sections of the ADA rule. 1In
addition to providing more focused guidance for employers, the
revised citations would close any potential loopholes created by

references to the entire ADA regulatory scheme.

For example, the FMLA interim final rule defines "mental or
physical disability," as used in the FMLA definition of son or
daughter "“age 18 or older and ‘incapable of self care because of a
mental or physical disability’" with reference to the ADA.Y It
cites the entire ADA rule rather than providing specific
definitions' for ‘the component terms of "physical oxr mental
impairment that substantially 1limits one .or more - major 1life
activities."?® - Employers may argue that this reference to the
entire ADA regulatory scheme creates a question about whether an
adult child currently engaging in the illegal use of drugs would be
ndisabled" for purposes of the FMLA, because the current illegal
use of drugs is not an ADA disability. This, in turn, raises the
‘question of whether parents could take FMLA leave to care for these
adult children. "specific «citations to the pertinent ADA -
regulations ' would foreclose any ADA-based (and presumably
incorrect) argument that "physical or mental disability" in this
context would not include the current illegal use of drugs.

We will be contacting yod‘in the near future to set up a
 meeting to discuss the FMLA, the ADA and Title VII. "In the
interim, please feel free to contact me at 202-663-4638 or Irene L.

Hill, Assistant Legal Counsel for coordination, at 202-663-4689.

Sincerely,

4 g W , ij*T’ o
éﬁé&f#% ZW; ﬁi&éw- —
Elizabeth M. Thornton i
Acting Legal Counsel

cc: J. Dean Speér

essential job functions with or without a reasonabie accomnodation.
A citation to the specific definition of "essential functions"
would make it clear that reasonable accommodation is irrelevant. .

27 gee 29 C.F.R. 825.113(c)- | | _ | COPY |

2 1d. at 825.113(c) (2) -
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TO: Robert J. Funk
Chief of Staff

FROM: Thomasina V. Rogers : ‘.~5 57[;3
Legal Counsel : :

O

SUBJECT: Requeét for Legal Opinion

‘This responds to your request for a legal opinion on the
following issues: (1) what matters must be conducted in open
session, closed session, or by notation vote under the Government
in the Sunshine Act; (2) when must the Commission utilize the
notice and comment procedure under the Administrative Procedure
Act; (3) what authority does the Commission have_ for issuing.
procedural and substantive rules; and (4) in what ciréumstances
wlll courts give deference to agency statements of pollcy. Our
response follows in .that order. :

1. The Government in the Sunshine Act

Section 3 of the Government in the Sunshine Act, 5 U.S.C § 552b,
requires that meetings of federal agencies headed by a body whose
members are appointed by the President and confirmed by the

. Senate shall be open to the public. The Sunshine Act does not
require meetings be held in-order to conduct business but rather
‘'rTequires that if meetings are held they be open to the public,
subject to certain exemptions. Railroad Comm‘’n of Texas v.
United States, 765 F.2d 221 (D.C. Cir. 1985); Amrep Corp. v.
Federal Trade Comm‘n, 768 F.2d 1171, 1178 (10th Cir. 1985), cert.
denied, 475 U.S. 1034 (1986). o -

The general presumption of openness can be defeated if discussion.
1s reasonably likely to fall within an exemption to the Sunshine
Act. Public Citizen v. National Economic Comm’n, 703 F.Supp. 113
(D.D.C. 1989). Exemption 10 permits closure of meetings which
concern agency participation in pending or anticipated litigation
or the disposition by the agency of particular cases of formal
adjudication. . This exemption is appropriate in cases where the
Commission is discussing whether to litigate private sector cases
or determining how to adjudicate a decision before the Office of
Federal Operations. Moreover, . exemption 3 permits agencies to

close meetings where they would disclose matters speciffic
1
155ion

exempted from disclosure by statute. With respect to df|
as to whether to litigate private sector charges, the Cp
1s precluded by the confidentiality provisions of Titlel¥¥7
Sections 706(b) and 709(e), 42 U.S.C. §§ 2000e-5(b), 2000e=-8(e),
from disclosing the identity or nature of the charges to the




-2 -
‘public. Section 706(b) provides that:

Charges shall not be made public by the Commission...Nothing
caid or done during and as a.part of the [Commission’s
informal endeavors at resolving charges of discrimination]}
may be made public... :

Additionally, section 709(e) of Title VII provides

It shall be unlawful for any officer of the Commission to
make public in.any manner whatsoever any'information
obtained by the Commission pursuant to its authori%z under
this section [to investigate. charges of discrimindfion and
to require employers to maintain and submit records] -prior
to the institution of any proceeding under this title
involving such information.

Disclosure of information about Title VII charges not yet in
litigation in an open meeting would violate these Title VII
‘provisions. Therefore, decisions on whether to litigate private
sector charges must either be made 1n closed meetings or by
notation vote. S ' '

-Agencies are not prevented from making decisions by notational
voting rather than by gathering at a meeting for deliberation and
decision. Amrep COrp. V. Federal Trade Comm'n, Supra at 1178;

- Common_Cause V. Nuclear Requlatory Comm‘n, 674 F.2d 921 (D.C.
"Cir. 1982); Communicatiomns Systems, Inc. V. Federal '
Communications Comm'n, 595 F.2d 797 (D.C. Cir. 1978). In
'upholding the FCC’s use of notation voting, the D.C. Court of
Appeals stated: '

Notation voting enables Government agencies to expedite
consideration of less controversial cases without formal
meetings and following the other strictures of the
(Sunshine] AcCt. 1f all agency actions required meetings,
then the entire administrative process would be slowed--
perhaps to a standstill. . Certainly requiring an agency to
meet and discuss every trivial item on its agenda would
delay consideration of the more serious issues that require
face-to-face deliberation. Clearly Congress did not intend

such a result.

Communications Systems, Inc. v. Federal Communications Comm'n,
supra at 801. ‘The Court, in analyzing the legislative history
and intent of the Act, clearly determined that the Sunshine Act
did not preclude the use of notation voting for the disposition

of routine matters. ‘
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2. Application of the APA.tO Commission Rulemaking and Policy
Statements

In providing executivq_departments and administrative agencies
with informal rulemaking powers, the Adninistrative Procedure Act
(aPR), S5 U.S.C. §§ 551-559, 701-706, requires that an agency
provide notice and opportunity for public comment before issuilng
a legislative or substantive rule. 5 U.S.C. § 553. Section
553(b)(A) of the APA expressly exempts from the notice and
comment requirements of informal rulemaking “interpretive rules,
general statements of policy, and rules of agency organization,
procedure, OT practice.” "The distinction between legis%gtive and
‘non-substantive rules is critical because any action takén by an
agency pursuant to a rule found to be legislative_will.be void if
the agency did not follow the APA's notice and comment
procedures. > U.S.C. § 706(2)(4)- Where,_howevet, a court
determines that a challenged rule is either procedural, _
interpretive, Or a general statement of policy, then the agency
may issue the rule without undertaking notice and comment
procedures. Note, An Analysis of the General Statement of Policy
Exception to Notice and Comment procedures, 73 Geo. ..J. 1007,
1008 (1985).

As noted above, "ruleg of agency ofganizatioh, procedure OT
- practice® are exempted from the notice and comment requirements
of section 553. 5 U.S.C. § 553(b)(A).1 It has been noted that

this exception "may be the hardest to define . . . [although
necessary] to ensure that agencies retain latitude in organizing
their internal operations.” Batterton V. Marshall, 648 F.2d 694,

707 (D.C. Cir. 1980). Procedural rules are those *cover([ing]
agency actions that do not. themselves alter the rights or
interests of parties, although [they] may alter the manner in
which parties present themselves or their viewpoints to the
agency.-" American Hosp. Ass’mn V. Batterton, 834 F.2d 1037, 1047
(D.C. 1987)(quoting Batterton, 648 F.2d at 707). Unlike
legislative rules, procedural rules do not conclusively affeet
the rights of requlated parties, but instead provide for
alternative courses of action. Batterton, 648 F.2d at 701-02.
Thus, in determining whether a rule 1s procedural,_the parties’
affected rights and interests usually play a najor role in
determining whether the rule must be subject to public comment

prior to taking effect. Id. at 708.

“Interpretive rules” and “general statements of policy” are also
nade exempt from notice—and-comment requirements py section

553(b) (A7) - Interpretivé‘rules are defined as “"rules or

1 The discussion On procedural rules 1is adapted i3

The Administrative Procedure Act, pProcedural Rule Excep

Notice and Comment Requirement -- A Survey of Cases, 5
485 (1991). ' '
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statements issued by an agency to advise the public of the
agency'’'s construction of the statutes and rules which it _
administers.” U.S. Dep‘t of Justice, Attorney General’'s Manual
on the Administrative Procedure Act, at 30 n.3 (1947). Likewise,
general statements of policy are defined as those “statements
issued by the agency to advise the public prospectively of the
manner in which the agency proposes to exercise a discretionary.

power." Id. Thus, the interpretive rule exemption allows
"agencies to explain ambiguous terms in legislative enactments
without having to undertake cumbersome proceedings," American

Hospital Ass‘n v. Bowen, 834 F.2d 1037, 1045 (D.C. Cir. 1987),
while the general policy statement exemption is designed “to
allow agencies to announce their ‘tentative intentions f£er the
future’ . . . without binding themselves.* Id. at 1046 (quoting
Pacific Gas & Electric Co. v. FPC, 506 F.2d 33, 38 (D.C. Cir.
1974)).

Just as courts have distinguished procedural from legislative
rules, they have developed similar.guidelines for distinguishing
legislative rules requiring notice and comrent from interpretive
rules and policy statements which do not.? For example, the

D.C. Circuit has defined legislative rules as those that “grant

. rights, impose obllgatlons, or produce other significant effects -
on prlvate interests," American Hosp. Ass‘n v. Bowen,; 834 F.2d at
1045 (quoting Batterton, 648 F.2d at 701-02), and interpretive’
rules as those that "merely clarify or explain existing law or
regulations,* Id. (quoting Powderly v. Schweiker, 704 F.2d 1092,
1098 (9th Cir. 1983)). If a rule explaining a statute makes "new
law,“ as opposed to merely interpreting existing law or reminding
parties of duties under existing law, then the rule is
legislative and would not be considered an interpretive rule.

See Cabais v. Egger, 690 F.2d 234, 239 (D.C. Cir. 1982). Rules
have been found to make "new law" where they f£ill a statutory gap
by imposing a new standard of conduct, create an exemption from a
general standard of conduct, or establish a new regulatory
structure. See Asimow, Nonlegislative Rulemaking and Regulatory
Reform, 1985 Duke L.J. 381, 394.

Agencies may issue interpretive rules without a delegation of
rulemaking authority and without following notice and comment
procedure. Because such interpretive rules do not have the force
.of law, they are subject to challenge in agency enforcement
actions and do not enjoy the same degree of judicial deference as
legislative rules. See Skidmore v. Swift & Co., 323 U.S:. 134,

¢ The discussion of interpretive rules and policy statements

is adapted from: Administrative Conference of the United STates, &
Guide to Federal Agency Rulemaking, pp. 52-68 (1991),
Delineation in the Exceptions to the Notice and Comment Pwlgy
of the Admlnlstratlve Procedure Act, 56 Geo. Wash. L. Rev. 1069
(1989). - _ -
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140 (1944); Natlonal Latlno Medla Coalition v. FCC, 816 F.2d 785,
788 (D.C. Cir. 1987). -

Policy statements are issued by an agency to advise the public
prospectively of the manner in which the agency proposes to
exercise a dlscretlonary power in subsequent adjudications or
through rulemaking. Administrative Conference of the United
States, A Guide to Federal Agency Rulemaking, p. 58 (1991). A
general statement of policy:. :

does not establish a "blndlng norm. It 1s not
flnally determinative of the issues or rlghts to which
it is addressed. The agency cannot apply or rely “dpon
a general statement of policy as law because a general.
statement of policy only announces what the agency
seeks to establish as policy.

Pacific Gas and Electric Co. v. Federal Power Commission, 506
F.2d 33, 38 (D.C. Cir. 1974). See also American Bus Ass’‘n V.
U.s., 627 F.2d 525, 529 (D.C. Cir. 1980)). Thus, if an agency
promulgation “denies the decisionmaker discretion in the area of
its coverage, so that [the decisionmaker] will automatically
decline to entertain ‘challenges to the statement’s position, then
the statement is binding, and creates rights or obligations" and
'would not be considered a general policy statement. See McLouth
Steel Products Corp. v. Thomas, 838 F.2d 1317, 1320 (D.C. Cir.
1988). It is therefore probative to determine whether the
statement constrains the agency’s discretion and establishes a
binding rule requiring notice and comment. Id. An agency’s
characterization of its own action, while not dispositive, is
also a factor for the court to consider. Bowen, 834 F.2d at
1047.

Interpretive rules and policy statements are exempt from notice
and comment procedures because the public interest is often
'served by their prompt dissemination. Such statements are often
indispensable to agency administration, ‘as they instruct staff in
its daily tasks and structure the exercise of agency discretion.
The exemptions for these agency pronouncements reflect concern
that public participation procedures would delay the issuance of
‘interpretive rules or policy statements and could even discourage
agencies from issuing them altogether. -Administrative Conference
" of the United States, A Gulde to Federal Agency Rulemaklng, p- 53
(1991) . ~ :

In Bowen, the court balanced ciose judicial scrhtiny of the

potential effect of agency action and judicial deference_to_ the
agency’s characterization of its rule. It is important to
achieve this balance as “the mere fact that a rule may QWY
.substantial impact 'does not transform it into a legis}

rule.’" 834 F.2d at 1046 .(quoting American Postal Workéxs lnion

v. U.S. Postal Serv., 707 F.2d 548, 560 (D.C. Cir. 1983), cert.
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denied, 465 U.S. 1100 (1984)). The tests discussed above
indicate the desirability of public participation if agency
action is likely to have an adverse, concrete effect on a
regulated party. The tests leave robébm, however, for agencies
properly to cast their promulgations as procedural or
interpretive rules; . or general statements of policy 1in
appropriate circumstances. Note, Delineation in the Exceptions
to the Notice and Comment provisions of the Administrative
procedure Act, 56 Geo. Wash. L. Rev. 1069, 1091 (1989).

3. EEOC’s Authority for Issuilng procedural and Legislative
Rules -

-
Agencies need statutorily-delegated authority to adopt

legislative rules. . This authority may either be specifically
delegated or derive from a general grant of rulemaking authority.

 Legislative rules issued under a -statutory delegation and

following section 553 procedures are given controlling weight by
reviewing courts as long as they are not “arbitrary" or ‘
“capricious." Chevron U.S.A. v. Natural Resources Defense
Council, 467 U.S. 837, 844 (1984). T C o

Commission guidelines- issued under Title VII fall into the
category of interpretive rules or general statements of policy
since the Commission does not have the authority to promulgate
legislative regulations under Title VII. - General Electric Co. V.

‘Gilbert, 429 U.S. 125 (1976); EEOC v. Raymond Metals, 530 F.2d

590 (4th Cir. 1976). Simply stated, legislative rules are those
promulgated by an agency pursuant to specific statutory
authority, while interpretive rules are those promulgated without
such a specific Congressional delegation. Joseph v. Civil
Service Commission, 554 F.2d 1140 (D.C. Cir. 1877). Interpretive
rules do not have the force of law and even though courts often
defer to an agency’'s interpretive rule they are always free to
choose otherwise. Id. at 1154 n.26. '

A. ADA

Under the Americans with Disabilities Act of 1990 (ADA), the EEOC
issued legislative regulatiomns in accordance with the
Adminstrative Procedure Act on July 26, 1991 to carry out the
ADA‘s prohibition against enployment discrimination. .42 U.S.C. §
12116. Furthermore, to ensure that administrative complaints

-filed under the ADA and the Rehabilitation Act are treated

consistently with no duplication of -effort, the EEOC, the
Attorney General, and the Office of Federal Contract Compliance
Programs (OFCCP) have established coordinating mechanisms in

regulations implementing the ADA and the Rehabilitatiofi Act. 42

U.S.C. § 12117(b). COP




B. ' ADEA

- The EEOC has- acquired rulemaking'power‘under the Age
Discrimination in Employment Act (ADER) by virtue of
_Reorganization Plan Ne.. 1 of 1978, 43 Fed. Reg. 19,807, as

" responsibility for enforcing the ADEA was transferred from the

‘Department of Labor to the EEOC.

Section 7 of the ADEA, .29 U.S.C. § 626, provides for
recordkeepling, investigation and enforcement. This section
grants the commission the power to conduct investigations and to
require the keeéping of records necessary oI appropriate for the
administration of the Act. - _ -

The main grant of rulemaking and.regulatory'authority granted to
EEOC in the ADER 1is contained within section 9, 29 U.S.C. § 628.
This section provides that EEOC may issue those rules or
regulations necessary OrL appropriate for carrying out the Act in
accordance with the requirements of the Administrative Procedure
Act. Section 9 gives the Commission legislative rulemaking
authority.- - o ) o : o

Section 15(b) of the;ADEA; 29 U.S.C. § 633(a)'specifically
confers to the EEOC the authority to issue rules, regulations,
orders and instructions as it deems necessary and appropriate to

carry out its responsibilities concerning non-discrimination on
account of age in federal government employment..

C.  EPA

‘The EEOC has acquired rulemaking authority for recordkeeping -
purposes under the Equal Pay Act (EPA) by virtue of
Reorganization Plan No. 1 of 1978, 43 Fed. Reg. 19,807, as
responsibility for enforcing the EPA was transferred from the
Department of Labor to the EEOC. 29 U.S.C. § 211.

D. Title VII

Title VII gives the EEOC the power to issue, amend, OTL rescind
suitable procedural regulations to carry out its provisions,
including those relating to federal sector employment. 42 U.S.C.
§§ 2000e-12(a), 2000e-16. Under the CommiSsion’s,regulations, an
interested person may petition it 1in writing to issue an
additional regulation or amend or repeal a current rule or
regulation. 29 C.F.R. § 1601.32.

Title VII also gives the EEOC the implied authority to issue

written interpretations ‘Oor opinions concerning Title V

I
questions. 42 U.S.C. § 2000e-12(b). The Commission 1if QOPY
required to issue recordkeeping. regulations under Titlsg ®S

C.F.R. Part 1602) which must be published for notice ald comment
42 U.S.C. §2000e-8. : o
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4. Jud1c1al Deference to Aqencv Policy Statements

The federal courts generally show deference to the Commission’s -
policies. By way of initial clarification, it is important to
note that the federalfjudiciary views the Commission’s policy
guidance and Volume II of the Compliance Manual as well as its
interpretative guidelines that are published in the Code of
Federal Regulations as the Commission’s administrative :
“interpretations" of the statutes it enforces. Therefore, a
federal court‘s decision as to whether to accord deference to
Commission guidance does not hinge, for example, on whether the
guidance is a guideline published in the Code of Federal
Regulations or is a policy statement. The court may apply the
same standard to either type of interpretation in determining
whether to give it deference.

The United States Supreme Court enunc1ated the most stringent
standard it has applled to EEOC interpretations in Gilbert v.

. General Electric Co., 429 U.S. 125 (1975). The Court referred to

an earlier decisjon, Skidmore v. Swift and Co., 323 U.S. 134,
140 (1944), in which it had held that the level of deference to
an administrative interpretation depends on: the thoroughness
evident in its consideration; the validity of its reasoning; its
consistency with earlier and later pronouncements; and all
factors that give it power to persuade (where it lacks power to
control). The Court then declined to follow the Commission’s
interpretive guidelines on pregnancy disability, because they
were not contemporaneous (published eight years after the
enactment of Title VII), they contradicted the Commission’s
earlier position (closer to Title VII‘s enactment), and they
contradicted the Wage and Hour Administration‘s requlation.

Fifteen years later, the Court applied the same standard to the
Commission‘s policy statement on the extraterritorial application
of Title VII. EEOC v. Arabian American 0il Co., 111 S.Ct. 1227
(1991). Again, the Court declined to follow the Commission‘s
interpretation, because the policy was not contemporaneous
(adopted 24 years after Title VII‘s enactment), and it ‘
contradicted an earlier, more contemporaneous policy. The Court
also noted that the policy lacked support in the "plain language

_ of the statute," and that, in combination with the Commission‘s

other arguments, it lacked power to persuade. Id. at 1235.

Under the Skidmore-Gilbert standard, contradiction of a earlier
position is more likely to prove fatal to a Commission
interpretation than the fact that the lnterpretatlon is not

contemporaneous with the enactment of the statute. Thi

illustrated by a third decision in which the Court let
portion of-a Seventh Circuit .decision . that applied the

~Gilbert standard and nevertheless gave deference to a pon-.

contemporaneous Commission policy statement on reprodu‘tlve and
fetal hazards, a subject on which no Commission policy previously




TN

-9 -

had existed (i.e., there existed no previous Commission position
to contradict). United Auto Workers v. Johnson Controls, 886
F.2d 871 (7th Cir. 1989). '

Even though most Commission policies are either new (non-
contradictory) or consistent with previous interpretations, and
therefore would be shown deference under the Skidmore-Gilbert.
standard, the federal courts frequently apply a more lenient
standard in determining the degree of deference to show to a
Commission interpretation. For example, in a series of recent
decisions as to whether the Civil Rights Act of 1991 should be
given retroactive effect, some of the courts have considered the
weight to be accorded the Commission’s policy that the act should
be applied only prospectively, and have applied a standard set
forth by the Supreme Court in Chevron U.S.A. Inc. v. Natural
Resources Defense Council, et al., 467 U.S. 837 (1984), that
yields more deference to Commission interpretations. According
to Chevron, where legislative delegation to the administering
agency of authority to fill a gap in a statute by formulating
policy and rulemaking is implicit (not on the face of the
statute), a court may not substitute its own construction of a
statutory provision for a reasonable interpretation made by the
agency. Rather, considerable weight should be given to an
agency’s construction-of a statutory scheme it is entrusted to

~administer, and the courts should defer to its administrative

interpretations. Id. at 843-44. Of the 54 courts that had
decided by April 27, 1992 that the Civil Rights Act should be-
applied only prospectlvely, 11 of them considered the

‘Commission’s policy, and a number of them gave deference to it

under the . .Chevron standard, although a number of them gave it
deference pursuant to similar standards set forth in other
Supreme Court cases such as EEOC v. Commercial Office Products
Co., 486 U.S. 107, 115 (1988)} Albemarle Paper Co. v. Moody, 422
U.S. 405, 431 (1975); .and -Griggs v. Duke Power Co., 401 U.S. 424,
433-34 (1971). ‘ :

A sampling of federal court decisions on a variety of employment
discrimination issues from 1990 to the present indicates that the
majority of the courts that consider Commission interpretations
of the employment discrimination statutes give them deference.
See, e.g., Reynolds v. Frank, No. 2:89Cv817 (PCD) (D.-Conn. Mar.

18, 1992); Chacon v. Ochs, SACV 90-679 GLT (C.D. Cal. Dec. 23,

1991); Dreith v. The National Football Leagque, C.A. No. 91-C-1289
(D. Colo. Nov. 4, 1991); Silver v. The City University of New
York, et al., No. 90 Civ. 0061 (KTD) (S.D.N.Y. Mar. 23, 1991).

And, even in the rare instance that a court applies the Gilbert

> Also as of Aprll 27, 1992, 35 of the federal C@QB¥

have considered the issue have dec1ded that the Civil [Rights Act

has retroactive applicability, and 35 of them have declined to
decide the 1issue.
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standard, the Commission’s interpretation is given deference,So

long as it does not contradict a previous Commission policy.
See, EEOC and Castreijon V. Tortilleria "La Mejor", 758 F. Supp-
585 (E:D. Cal. 1991) (EEOC Compliance Manual provision regarding
applicability of Title'VII to undocumented aliens had been
consistent since 1981, and reaffirmed subsequent to passage of
the Immigration Reform and Control Act). '

1f you have any questions about this memorandum, please contact
ne or Nicholas M. Inzeo at 663-4640. : '

_".t.__c-.
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© Executive Summary

L There is no commitment to maintaining a policy development program that resolves
issues within the established policy structure. The Commission’s policy development
" program has become balkanized and is unresponsive to the concems of the Commission
and to headquarters and field enforcement needs. The program also suffers from a lack
of full debate on the issues. '

Proposed Solutions: ‘ . .

° Policy development should again be centralized in one location.

L The procedures for dete ining policy issues in need. of development should be
revised to insure maximum input from headquarters and field enforcement offices:
arid the Commission.

° Policy being developed on complex issues may require inter-office matrix
meetings and the development of options papers to insure that Commission policy
calls are fully informed. '

II. Thereisa stafﬁng—_to-responsibility mismatch that undermines OLC’s ability to effectively
formulate and coordinate policy for the Commission.

Proposed Solutions: o : -

e  Accurate projectidn of the impact of new law (legislative or judicial) or the
agency’s policy needs.

. Priorities that take into account the overall policy needs of the agency should be
set be the Chairman in consultation with the Commissioners.

° ‘Maintain staffing in- OLC at a fairlyllow level, but as episodic‘ (as opposed to
- systemic) problems arise, authorize temporary transfers of personne] from other

legal units.

e = Use of total quality manag-ement' techniques to catalog and a lQQEXS . |

regarding how Jegal services should be provided.



Make greater use of policy options papers.

Make greater use of work management tools such as matrix meetings and inter-

. and intra-office transfers to accomplish more with less as well as to enhance

professional development of junior and/or highly specialized attorneys.

The leadership role that the Commission should exercise within the federal
community has been diminished. The failure in leadership is demonstrated by
diminished contacts with civil rights groups and a lack of support to assume
leadership in the Executive and Legislative branches. '

Proposed Solutions: ' .

Using the development of the substantive regulations under the Americans with
Disabilities Act as a model, major policy initiatives require leadership with

interest groups and within the federal community. -

“The Commission must enhance its outreach and targeting programs through public

dissemination of Commission policy.

The Commission needs to reclaim its 'pri'mary role in the development of federal

equal employment opportunity policy.

The Commission. must enhance the perception that it is responsive to policy
needs.

Hold public hearings at various locations around the country on critical 1ssues

such as "Harassment in the Workplace. "
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I. Policy Development

Statement of the Problem:

There is no commitment to maintaining a policy development program
that resolves issues within the established policy structure. The.
Commission’s pollcy development program has become balkanized and
is unresponsive to the concerns of the .Commission - and to
headquarters and field enforcement needs. The program also suffers
from a lack of full debate on the issues.

° Policy 1is no 1longer developed in an organized,
centralized manner. As a consequence, appropriate and
necessary input, intra and inter-agency coordinatioen and
in some instance Commission approval may be missing. For
example, Policy developed for-a specific purpose, such as

"the litigation of a case, is created in a vacuum without
consideration of 1its impact on other Commission
operations, without a full discussion of all available
options, and .without consideration of its future
ramifications both in and outside the Commission.

The issues determined to merit policy development and the

resulting draft documents often do not reflect a-
,Commission consensus on the tone and dlrectlon policy
'should take.

. ‘Policy developed -in response to ‘the concerns of
individual Commissioners underminds the collegial nature
of that body.

- e Charge processing and litigation policy needs are not met
sometimes because policy 1is not developed on certain
issues or is  held because of political calls. In
response, either. charges are placed on hold or policy
‘decisions which affect charge proce551ng are made w1thout
Commission 1nvolvement. .

. The selection and prioritization of issues in need of
policy development do, not sufficiently reflect the needs
“of the fleld and headquarters enforcement efforts.

Policy development is often concentrated on ocne statute
to the detriment of the other statutes we enforce. ' (For
example, compare efforts directed toward the development
of ADA policy with those directed toward policy
development under the CRA and the OWBPA.)

Policy decisions are often made without the bepefit of an

open and frank discussion of all available op_tc'fﬁPY

Proposed Solutions:

s




. Policy development should again be centralized in one
location. :

Policy development should be centralized in the Office of Legal
Counsel, which has in place mechanisms to 1insure appropriate
coordination and Commission involvement and approval. Further, OLC
approaches issues not only from a. sound substantive base but ‘also
from a policy perspective, which means that consideration is given
to the global impact of pollcy calls. :

Policy development should ‘be permitted in other offices only in
limited forms, such as amicus briefs and OFO decisions. Where it
is necessary that policy be developed in these formats, appropriate
inter office coordination should occur.

D) The procedures for determining policy issues in need of
development should be reviséd to insure maximum input
from headquarters and field enforcement offlces and the
Commission.

OLC should conduct periodic conference calls with District
Directors and Regional Attorneys to determine issues on which the
field feels guidance is needed, why such guidance is needed and how
this gquidance will affect their output.

OLC will then meet with the headquarters program offices, OPO, OGC,
and OFO, to gain their input and to' discuss the field and OLC
suggested policy issues. From this meeting, a preliminary list of
policy issues, under all of the statutes we enforce, and
justifications will be developed and scheduled for a Special
Assistants meeting. At that meeting, input from Commissioners will
be received, and a consensus will be reached on the issues to be
included on a proposed list which will be sent to the Commission
for a vote. ~ »

This process, or a similar one, will insure that field and program
office concerns are addressed and that policy ‘issues being
developed reflect a Commission consensus of their importance. It
will set policy priorities for OLC and improve staff morale because
attorneys will know that the full Commission is committed to
developing policy on the issues on which they are working.
Finally, it allows Commissioners to assume ownership of a process
on which their major respon51b111ty as Commissioners rests.

- Policy being developed on complex issues may require
inter-office matrix meetings and the development of
options papers to insure that Commission pollcy calls are
fully 1nformed

' The majority of documents which OLC drafts will be coofdiﬂr«i_‘mq with
headquarters offices, the field and affected federal 3ggngi
comment and then sent to the Commissioners in final forii?éaiéh e B

input and approval.




However, for complex or controversial issues which require
difficult policy calls, we would suggest more involvement by other
offices and the Commission earlier in the development process.
'This involvement could includé inter-office matrix meetings to
flesh out 1ssues and theories and the development of options papers
for Commission consideration before OLC drafts the actual policy
document.- These -activities will insure that all issues are
considered and that OLC drafts a document which reflects the policy
positions of the full Commission.

II. Staffing

Statement of the Problem:

Since its creation in 1982, the Office of Legal Counsel (OLC) has
experienced a dramatic expansion in responsibility, while at the
same  time staffing 1levels and resources, such as access to
developmental opportunities, have decreased overall. The overall
staffing levels have dropped at least 15% -- from a FTE in excess
of 80 in 1982 to 68 at the end of 1992. (Last month, two (2)
positions were added, but have not yet been filled, to develop ADR
policy for the Commission). During that 10-year period from 1982
to 1992, there have been many statutes expanding OLC’s legal
responsibilities, such as the Americans with Disabilities Act, the
- Civil Rights act, the Older Workers Benefit Protection Act, the
Immigration and Reform Act, the Sunshine Act and the Ethics Reform
Act. There has been no concomitant reductions in responsibilities.
Furthermore, as the agency has grown, so too have the legal advice
and support services, such as those related to personnel matters.

e  This mismatch in.the étaff-to—responsibility ratio, in

part, has resulted 1in .delays in much needed poliy .

formulation (see I. above) and forfeiture of the EEOC’s
leadership role in the various communities affected by
the laws the EEOC enforces (see III. below).

L Although there have been periodic increases in staff, the
increases have not coincided with workload surges. For
example, staff ceiling was increased to create an ADA
Services after the ADA Title I regultions had been
drafted by existing OLC staff with the a551stance of a
few detailees from. othér offices.

e Work under‘other new statutes, such as the Civil Rights
Act of 1991, has not had the benefit of additional
temporary staff (detailees) or permanent. staff.
Moreover, because of work priorities under the ADA and
the Section 1614 regulations,. the use of. intra-office
reassignments has been llmlted

o Although OLC no Jlonger has a '-Techni-cal @@Pﬁé
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Division after the dissolution of the ADA Services in
1992, the ADA Policy Division frequently is called upon
to provide technical assistance on the more complex ADA
issues. This means attention is diverted from policy.

. Projects not dlrectly related to case. proces51ng or for
which there is no statutory deadline, such as the
development of a comprehensive EEOC alternate dispute
resolution program, get a lower priority in OLC. -

Proposed Solutions:

'y Accurate projection'df the impact of new law {(legislative-
or judicial) or the agency’s policy needs.

When new laws enlarging EEOC’s enforcement responsibilities are
enacted, we recommend that an accurate-assessment of the agency’s
policy needs and workload projections be considered in conjunction
with staffing decisions.  For example, shortly after the Civil
Rights Act of 1991, OLC developed a very comprehensive work plan
identifying issues in need of policy guidance for enforcement
purposes and projected staff needs at approximately five (5) FTE to
accomplish those policy goals. The goals were categorized as short
term and long term. ' o

e _ Priorities that take into account the overall pollcy
needs of the agency should be endorsed by the Chajirman in
consultation with the Comm1551oners.

Because of our role as a service organization, we have relatively
little control over - our day-to-day projects. New 1issues are
presented on a daily basis. In this context, a directed, focussed
policy program growing out of reqgular meetings with the Chairman or
his representative would allow us to concentrate on agreed upon
priorities, thereby getting the biggest bang for the buck.

e  Maintain staffing in OLC at a fairly low lével, but as
episodic (as opposed to systemic) problems arise,
authorize temporary transfers of personnel from other
legal units.

The current level of staffing in OLC, although substantially less
than when the office was set up in 1982, is adequate to meet the
routine policy and legal services needs of the Commission.
However, we recommend temporary adjustments for episodic demands to
respond to a particular statute .or set of court dec151ons.

‘e Use of total quallty management techniques to catalog and
address problems regarding how legal serv1ces should be
pIOV1ded.

In an effort to maximize efficiency, improve overall 'C[\@@P¥
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provide enhanced'developmental'opportunities for oLC staff, all
with existing staff, we recommend undertaking the,application of
" TQM to OLC in much the same way that it has been applied and used
in corporate.laW-departments across the country. The expected
outcomes include "doing it right the first time," creation of an
environment in which individuals substitute for each other, thereby
enhancing cross-training opportunities and the reduction of cycle
time, that is, the ability to provide a product in increasingly
less time. Matrix meetings, which have been used in OLC to garner
proad intra-office input (cross-fertilization) on complex policy
" and legal matters, could be used to facilitate coordination on

policy issues throughout the Commission. :
III. Leadership'

statement of the Problem:
The jeadership role that the Commission should exercise within the
federal community has been diminished. The failure in leadership
is demonstrated by diminished contacts with civil rights groups and
a lack of support to assume leadership in the Executive and

Legislative branches.

) Interest groups, other than EEAC and the ABA, are not
' looking to the commission for leadership.

U The Commission is more subject to attack when it is
reactive and not seen as a valuable resource Or when
interest groups are. not vested in the .Commission’s
actions.

* The Department of Justice was allowed to usurp the
commission’s lead responsibility on employment issues
granted by Executive Order 12067.

. The Comnission’s administrative leaders “have not
exercised political leadership within the Administration
or the federal community. C. e

Proposed Ssolutions:

L] Using the development of the sub'stantive_' requlations:
under the Americans with Disabilities Act as a model,
major policy jnitiatives require leadership with interest

groups and within the federal community.

The Commission’s efforts in developing substantive regulations
under the Americans with Disabilities Act has been the Commission’s

most successful effort in exercising a leadership role. The
methods used to reach such success should be used as model for
other major policy initiatives. . While ~the Cdg ‘
administrative leaders asserted a primary role ¢I t

7 5
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Administration for ADA issues and worked with the leadership of
major disability rights groups, Commission staff worked closely
with the staff of interest groups in developing the regulations.
The input afforded interest groups gave them a feeling of ownership
in the process, leadlng to a regulatlon that was commended and not
cr1t1c1zed

The Commission was able to insure that its policy positions would
be followed =~ by other agencies . because the Commission’s
‘administrative leaders worked w1th1n the. highest levels of the
Administration while Commission staff worked with other agencies’
staff with the confidence that the Commission’s administrative
leaders would support the positions they were espousing.

e  The Commission must enhance its outreach and targeting
. programs -through public dlssemlnatlon of Commission
pollcy.

The leadershlp role that the Commission seeks to assert must
include a coordinated plan on how Commission policy will be
communicated to affected. interest groups. If the Commission is to
be successful in increasing its service to previously underserved
communities, the Commission must include in its outreach and
targeting plans a comprehensive plan for the communication of its
policy to these groups. A comprehensive and coordinated plan of
public speaking appearances by Commission officials and staff would
help re-start and strengthen the outreach and targeting programs of
the Commission.

. The Commission needs to reclaim. its primary role in the
development of federal equal employment opportunity
policy. , : .

Under Executive Order 12067 the Commission was given the lead among
all federal agencies 1in the development of equal employment
opportunity (EEO) policy. In order to regain and, to some extent
assume for the first time, that leadership p081t10n the Commission
must be prepared to perform the leadership role in _EEO policy,
training and related matters. The Commission must understand that
its administrative leaders allowed the Department of Justice to
assume the leadership position on EEO policy on most issues in the
past years. The Executive Order must be used to assert  EEOC
prlmacy in policy areas.

‘e The Comm1551on must enhance - the perception that it is
responsive to pollcy needs.

In order to regain the public’s confidence that the Commission is
performing its policy function, the Commission must be more

responsive to those outside the Commission in formulatf{ng policy.

- Especially in the past two years, but for a number of %.G Fﬁ
Commission has not issued enough policy on major LSs%efld a

6 .
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legislation. More Ccommission policy needs to be developed.  In
‘developing that policy, input from interest groups and from the

Executive and, especially, the Legislative Branches needs to be.

sought. Allow1ng more public and legislative 1nput will provide

those groups with more of a sense of ownership in the pollcy

process and, as a result, more of a sense of ownership in the

outcome of the policy process. Finally, an . enhanced public

perception of respon51veness requires more public speaklng on the

part of Commission officials and staff so that there is a greater -
understandlng of what Commission policy is.

L] Hold public hearings at various locations around the

country on critical issues such as '"Harassment in the
Workplace." : :

In order- to better develop policy and technical assistance on
issues that are of importance to the Commission, such as harassment
in the workplace, including racial and ethnic harassment as well as
sexual harassment, the Commission should schedule hearings around
the country on these issues. We would propose that the first set
of major hearings concentrate on the topic of "Harassment in the
Workplace," and include all bases of harassment in the workplace

The hearings will rehabilitate the Commission’s primary role in the
development of federal policy on EEO matters, ‘help rebuild
communlcatlon with interest groups and can be used as part of the
Commission’s outreach program. The suggested topic is current, yet
will not interfere with work being done by the Admlnlstratlon
(e.g., health care reform) or another agency.

g
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77 73) THE EEOC 'SHOULD INCREASE ITS ENFORCEMENT EFFORTS THROUGH — =" -
2 GRANTS FOR TRAINING, INFORMATION, AND TECHNICAL' ASSISTANCE TO -
PEOPLE WITH MENTAL DISABILITIES, EMPLOYERS AND THE LEGAL

COMMUNITY
4) ISSUES OF PARTICULAR IMPORTANCE TO PEOPLE WITH MENTAL
~.DISABILITIES:
. '\"0& -a) Insurance: The EEOC’s Health Insurance Guidance misapplies the ADA and
PDU undermines its protections for people with mental disabilities. See Comments of the Bazelon
" Center regarding the EEOC’s Guidance on the Application of the ADA to Employer Provided

Health Insurance (1/28/94) ThlS Guidance should not be enacted as regulations and should . éﬁég
not apply to other forms of insurance such as long term disability and insurance. The
agency should. issue additional guidance proh1b1t1ng mental disability based distinctions unless
supported by actuarial data.

b) There is need for further guidance on the relationship between collective bargaining
agreements and reasonable accommodations mandated by the ADA. '

¢) Recent cases have questloned the EEOC s guidance on the issue of determining
whether an individual is substantially impaired when that individual is taking medication
‘which ameliorates the disability’s symptoms. The Agency should reinforce its position that
this determination should be made without regard to the medication and should look to the
underlying impairment. ’

d) There is need for additions to the technical assistance manual on the application of
the ADA to episodic disorders.

Juoe 24, 1994
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'MEMORANDUM
. TO: Claire Gonzales, Director B

Office of Communlcatlons and Leglslatlve Affalrs

FROM: Elizabeth M. Thornton
Acting Legal Counsel

'SUBJECT: The Older Workers Benefit Protection Act of 1990

We have attached for your information a paper providing a brief
discussion of the effect upon the ADEA of the Betts decision and
the Older Workers Benefit Protection Act of 1990 (OWBPA). For the
reasons set out. below, we recommend that the Commission engage in
formal rulemaking under OWBPA. The rulemaklng could be either the
traditional notice and comment rulemaking Oor negotiated
rulemaking.? : ' :

(1) OWBPA is probably the most complex civil rights statute
ever enacted. = OWBPA added extremely complicated technical
provisions to the ADEA, provisions requiring expertise both in
civil rights laws and ERISA. The comments we received in response
to the 1992 Federal Register notice (see below) demonstrate that
there is intense disagreement and confusion in the employer and
employee communities regarding the precise meaning of some OWBPA
terms. The stakes are high on some issues (for large employers,
the price of guessing wrong could be . in the tens of millions of
dollars) and many employers have threatened to terminate valuable
employee benefits rather than be subjected to expensive lawsuits.

(2) We have received numerous requests from the public for
guidance under OWBPA. Over the past three and one-half years, we
have received several thousand telephone calls since OWBPA was
enacted, requesting advice on how to interpret the provisions of
'Titles I and II of OWBPA. Most of the calls - have been  from
-employers who appear to be doing their best to comply with OWBPA
but who are truly confused about their obllgatlons

: In response to an Administration request that agencies
consider the use of negotiated rulemaking wherever feasible, EEOC
informed OMB earlier this year that negotiated rulemaking could be
used in developing OWBPA regulations. Negotiated rulemaking would
allow for increased public input into the regulatory process army)
could make it easier for the Commission to develop a cp
difficult issues. o m‘PY




(3) During Congressional testimony in September 1991,
Chairman Roybal urged the Commission to issue regulatory guidance
~on OWBPA. Former EEOC Chairman Kemp indicated that the Commission

was preparing a request for public comment on OWBPA, to enable the
Commission to decide whether regulatory guidance was necessary. On
March 27, 1992, the Commission published a Request for Comments in
the Federal Register, 57 FR 10628 (March 27, 1992). The Commission
received approximately 40 comments from members of Congress and
from the public. The comments on several complex issues indicated
a difference of opinion among 1nterested.part1es with regard to the
changes made by OWBPA.

- Among the commentors were Senators Pryor, Metzenbaum, and
Hatch; Representatives Goodling, Martinez, Roybal, Clay, and Ford;
the American Association of Retired Persons; the Equal Employment
Advisory Council; and the Coalition on State and Local Employee
Pension and Benefit Issues (Coalition). While most of the
‘commentors expressed the hope' that the Commission would. issue
regulatory or other guidance to permit employers and employees to
understand their rights and obligations under OWBPA, a few
commentors suggested that existing guidance was sufficient.

(4) Our field offices are beginning to present cases for
Commission litigation consideration involving OWBPA rights. We are
aware of two allegations of discrimination involving disability
retirement plans of a large state government, that could result in
significant disruption to that state’s retirement fund. The issues
involved ‘are precisely the issues that the Coalition has been
urging the Commission to resolve since 1991. Cases involving the
waiver of ADEA rights are being decided across the country, often
.without formal Commission input. The only way to be certain that
the Commission will have control over the development of post-OWBPA
~law is to. provide guidance to the public (and to the courts)
regarding our interpretation of the law. :

Therefore, we would recommend that_the Commission go forward with
_'its regulatory project under OWBPA to enable both employers and
employees-to deal ‘with OWBPA based upon certainty, not guesswork.

We would be pleased to discuss this matter with you in greater
detall at your convenience. : -
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' U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION .
Washington, D.C. 20507

June 15, 1994

* MEMORANDUM

To: - Claire Gonzales
Director of Communications
and Legislative Affairg, EEOC

From: Reginald Welch
Communlcatlons Dlrector

Subject: Background on EEOC’s ADEA Directed Investigation of
) Chicago Restaurant: Medici on Surf, Inc.

The above subject matter has been the focus of three
columns by Chicago Tribune columnist Mike Royko {(see attached) .
The case against Medici was brought by EEOC’'s Chicago District
Office and stems from information received during an ongoing
directed investigation of an employment agency, Job Exchange.
Chicago District Office officials emphasized to us that this is

"an employment agency referral case and not an advertising case as
suggested by Royko. .The case failed conciliation and is pending
with our Office of General Counsel, which will decide whether to
concur with the Chicago office and recommend to the Commission’
that we bring litigation against Medici.

The following is an account of various communications in
this matter. The principals are: Medici co-owner, Hans Morsbach;
- Chicago District Office Director John Rowe; Chicago District
Office Regional Attorney John Hendrickson; Royko writer Pam
Cytrynbaum; you; and myself.

Thursday, June 2

I received a call from EEOC’s Chicago District Office
Director John Rowe alerting me to a call Rowe received from a
writer for the Royko column, Pam Cytrynbaum. [Notlflcatlon of
this sort is standard procedure throughout the agency. It
enables the Office of Communications and Legislative Affairs'
(OCLA) to stay abreast of all matters of media interest that OCLA
might have to respond to as the agency’s designated liaison with
the media.] ‘Rowe said Cytrynbaum contacted the EEOC 1nvest1gator
supervising the Medici case, stating that she had ‘a series of
questions she wanted answered. Cytrynbaum was adamant about
getting the answers immediately, the investigator informed Rowe.
The writer said she received information about the Medici case

from Hans Morsbach, an owner of the restaurant. (Chicago
Regional Attorney Hendrickson reports that Morsbach| 4 gal
friend of Royko.) Rowe provided me w1th the case bam
I consulted you on the matter.

- more -



Medici (cont.d) -- Page 2

. You and I gleaned from our reading of Title VII of the 1964
Civil Rights Act, and based on our consultation with agency legal
officials, that EEOC’s practiCe historically has been to apply
the same confidentiality provisions that are requlred by Title
VII to cases brought under the Age Discrimination in Employment
Act, as well as to those brought under all other EEOC-enforced
laws The practice of strict confidentiality is meant to protect
the interests of both the ‘charging party and respondent durlng
the investigation and conciliation stages of EEOC’s
administrative process, and to facilitate positive outcomes at
these stages consistent with the legislative intent of Title VII.

_ The language regarding confidentiality in ADEA and other
agency-enforced statutes is not explicitly stated as it is in_
Title VII; however, since we use the same administrative
enforcement procedures for all charges regardless of the law
under which they are brought, uniform application of the
confidentiality policy is appropriate. It is our practice not to
turn over our 1nvest1gat1ve file to the partles prlor to
litigation, ‘which is, as you know, the last resort in seeklng
resolution of discrimination charges.

Your attempts to contact Cytrynbaum by telephone to inform
her of EEOC’s confldentlallty obllgatlon were unsuccessful.

Rowe also informed you that a person who identified himself
as Robert Marks of CBS’s "60 Minutes" called requesting
information about the case. Rowe provided you with the telephone
number Marks provided, which turned out to be a nonexistent
number. (Marks called the Chicago office subsequent to this
date, leaving the same number, but with a different area code.
This number was also not good --. "temporarily disconnected.”

Fridav, June 3‘

Royko’s column appeared in the. Tribune this morning. 2among
other things, the column criticized EEOC’s policy of not sharing.
- its investigative file with respondents -- in this case,
Morsbach. Cytrynbaum returned your call in the afternoon and you
tried to explain to her the reasons for the confldentlallty

policy.

‘ Reglonal Attorney Hendrlckson reported that there had been
no calls to the Chlcago office about the Royko column.

Monday, June. 6

A staffer from the EEOC headquarters Field Man m&g’q

office, which oversees activities in the Chlcago ofifice, reportled
: ~ more- r




Medici - June 3 (cont‘d.) -- Page 3

that a former employee of Medici (the staffer did not give the
individual’s name) called the Chicago office. He wanted to speak
on behalf of MedlCl .

Reglonal Attorney Hendrickson reported that Chicago office
officials scheduled to meet with an aide to Senator Carol Mosely-
Braun on Tuesday, June 7. The aide said he too got a call from
Marks of "60 Minutes," but was also.given the disconnected

number.

Thursday, June 9

. A second Royko story on the Medici case appeared in the
Tribune, again criticizing EEOC’s practice of not revealing its
‘investigative file to respondents. The column also mentioned
that U.S. Representative Luis Gutierrez asked to see the evidence
in the case. A Gutierrez aide alluded in the article to his
experience with EEOC’s alleged recalcitrance in such matters
where the Congress is concerned.

Friday, June lQ

A third Royko column appeared in the Tribune, accusing EEOC
of "harassing" Medici co-owner Morsbach and being a bully to
small businesses. The article- agaln alluded to Rep. Gutierrez
looking into EEOC "methods."

* EEOC informed Rep. Gutierrez’ office that it will
' prepare a response to their inquiry detailing EEOC’s
administrative procedures and its longstanding policy
regarding confidentiality of investigative files, as
well as its history of cooperating with Congress in
-responding to requests for information about EEOC’s
enforcement act1v1t1es :

In a memorandum to Jim Neely and me, Regional Attorney
Hendrlckson reported that:

* Chicago office Deputy Director Cynthia Pierre and ,
Supervisory Trial Attorney Jean Kamp met with a member
of Senator Mosely-Braun’s Chicago staff today. The

. staffer said he was going to be "proactlve" and call

Morsbach.
* "Hendrickson knew nothlng about any inquiry Lom RED™
Gutierrez’ office. COPY
* Morsbach just completed or is in the procesf of

completing .a sale of the restaurant in question.
- more -




Medici - June 10 (cont’d.) -- Page 4

I participated in a meeting on the Medici/Royko matter along
with OPO Director Jim Troy, Deputy General Counsel Jim Neely,
Associate General Counsel Phil Sklover, and FM-West Director
Paula Choate. Troy made the following observations:

* We cannot respond substantively to Royko’s assertions.
since conciliation is ongoing (I thought conciliation '
had failed and we were now in post-conciliation mode) .

* The questions Morsbach posed or implied in his April 13
letter are valid, i.e., Who placed the ad in question?
and, Who are the four applicants affected?

* ° The courts have agreed with our deliberative process
and, by extension, we need not feel compelled to defend

the process.
* - When we do respond to the media, we should do so with

facts, after suit is filed. We should, therefore, get
the case to commissiocners for a speedy decision.

Monday, June 13

You received call from Bruce Dold of the Chicago Tribune S
Editorial Board requesting that EEOC explain its reasons for --
as Royko has asserted -- not allowing Medici co-owner, Hans
~Morsbach, to see our investigative file. You responded that our

confidentiality provisions precluded you from acknowledging the
receipt of, let alone discussing, any charge in the
administrative process. Upon notifying me of this conversation,
you indicated that I might explain to Dold our policy, of not ‘
revealing investigative files or information on charges prior to
litigation.

I contacted Bruce Dold and reiterated the major point you
made to him on June 10: Agency-enforced laws and policy preclude
-EEOC from discussing any agency charge that has not been filed in
court. I verified that it is our practice not to open our -
investigative files to parties prior to litigation. -I declined
to discuss the merits of this policy, except to indicate that it
is to protect the interests of both charging parties and
respondents during the administrative process. I advised Dold
that EEOC may prepare, in writing, a description of its
administrative procedures, and point out the
prudence of not revealing our investigative files to parties in
the pre-litigation stage. Dold said he wanted us topfax—him-this

document by June 14. Y - COPY

- more -




Medici ~ June 13 (cont’d.) -- Page 5

I contacted Jim Troy and asked him if his staff was
preparing an explanation of our policy of not disclosing
investigative files prior to’'litigation. He had originally
talked to Mike Fetzer about it, but Mike is on a two-week
vacation so he assigned the matter to Donna Swanson. I discussed
with Swanson the areas of contention brought out by the Tribune

regarding the Medici case.

OLC’s Nick Inzeo made the follow1ng comments about our
confldentlallty policy:

* Under the ADEA and EPA we can share as much or as
little of the investigative file with parties as we
choose -- as long as we do not hamper our enforcement
efforts. We have that flexibility. He mused as to
whether the investigator in Medici knew this and what
his rationale was for not revealing any of the file to

Morsbach

Wednesday, June 15

Donna Swanson, who was on sick leave June 14, called to
report that OPO Director Jim Troy said the written communication
to the Tribune (alluded to above) will not be prepared. Instead,
OPO will confine its response on this matter to the Rep.
Gutierrez inquiry. Troy also called me to discuss what was
apparently a miscommunication between him and me regarding what
and to whom his office would prepare written material about the
confidentiality of our administrative process. His understanding
was that the only OPO response would be to Rep. Gutierrez after
we received Gutierrez’ inquiry. I did not contest this since,
upon further reflection, I feel any response to the Tribune would
prove counterproductive, unless we can provide substantive
information. This cannot be done until we file suit.

‘Hendrickson and Rowe in the Chicago office are concerned
that publicity in this matter will only get worse and feel that
reopening conciliation negotiations may be the way to go. I
advised that it was up to them to.persuade OPO of the merit in
this strategy. If conciliation is reopened, I think we should

"see if we can waive confidentiality so we can dlSCUSS the reasons

for this step in publlc

Troy is strongly opposed to altering our stance in this
matter because of the appearance that we caved in to media

pressure.

I attempted to schedule-meeﬁing for June 17 t i yr
~confidentiality policy with principals from OPO, asgﬁé
Just about everybody has a schedule conflict.
- more - -
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6/15/94

Additional information provided by the Chicago District Office in

~ the matter of EEOC v. Medici on Surf Restaurant in conjunction with
Mike Royko’s column which appeared in the Chicago Tribune on

6/09/94. (Two other columns by Royko .on this same subject have

since been published.)

1. Was a PDI held?

The District reports that PDI with CP was not applicable,
since this was an EEOC initiated ADEA charge. The District
also reported that a pre-determination discussion with R
regarding the evidence was not held. However, the District
indicates that the evidence in the case was discussed in great
detail with R over the telephone and in letters during its
conciliation efforts.

2. How was job order taken? Over the telephone? By written
request?

According to Ken Harder, the manager of the Medici during 1992
and 1993, he would normally call in his waitstaff and other
staffing needs to the Job Exchange. He also indicated in his
interview that he did not use any other referral service.
Otherwise, applicants were walk-ins or individuals who learned
about openings at the restaurant through word-of-mouth
recruiting. Harder also indicated that he frequently spoke to
Ken Cole, the owner of the Job Exchange.

3. What was specifically requested by Medici?

Harder claimed in his affidavit that he could not remember the
job order in question, but stated that he might have used the
words "enthusiastic'" or "energetic’ in his conversations with
Cole for waitstaff and other restaurant staff. He denied that
he would have used the term "young." He also said that he has
been in the restaurant business for twenty-five years and he
knew what words should be used.

4. Was "young bub" an interpretation noted by receiver?

The District reported that R indicated that "bub" was a
reference to bubbly and to a person who was under the age of
40. On the entry of "young bub" in the Job Exchange notebook,
Harder denies saying it and Cole does not recall whether he
had written it; however, it was established that Cole does .
routinely make entries into the Job Exchange notebook, and -
that based on the investigator’s examination of prlor entrles
made by Cole and the "young bub" entry, it ;

entries in the book are made by Cole. Moreover




‘ Testimony from Job Exchange? (Cole and Childers)?

2.

Job Exchange was noting special requests, as opposed to making
an interpretation of particular job orders. The District
indicates that the Job Exchange notebook contains a number of
other relevant examples.

Who received the message at the Job Exchange’ What did he/she
note down in the book? What was the documentation?

Cole does not remember receiving the message from Harder.
Harder admits that he has repeatedly called the Job Exchange
for waitstaff and other staff. Harder does not have any
documentation of the call he made. '

. Who was the requestor? Medici manager (Ken Harder)? What
"documentation did he/she have? :

Harder called the Job Exchange, but does not have any
documentation of the call.

How was rellef for the four PAG members calculated? Amount7
What were their names?

There are no identified individuals who have been harmed. The
proposed relief (backpay) was based - on the four waitstaff
hires who joined Medici from the time of the notice of the
charge until‘  December 1993. The relief was premised on,"
absent the age discrimination, who of the PAG who met R'’s

‘qualifications would have been hired. The amount of backpay

would be a net amount, i.e., the amount one would have earned
minus the amount that person may have earned elsewhere during
the relevant time period. \ : ,

What evidence was dlscussed .with Medici owner° What was
den1ed° .and Why?- :

. The ev1dence in the case was discussed in great detail with

the owner of the restaurant, Hans Morsbach. Mr. Morsbach,
however, indicated that he,would not settle because he was
being accused of being a bigot and that he didn’t feel he
should be blamed for something that his manager did. He also
asked for copies of documents in the case file. The District
described to him the evidence that we had collected, but
denied him copies of case file materials which he wanted-‘
since the case was Stlll in active investigation.

Ken Cole is the owner of the Job Exchange and Robg¢ W
is' a clerk.on the staff. (Please see attached). "~ .
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Chicago District Office } 500 W. Madison Swee, Sulte 2800
. : ' : Chicago, 1L G0661-2511
: : PH: (312) 333713
TDD: (312) 3532421

BAX: (312) 3537355

S TO: Jomes R. NeelY, Jr.
‘ Deputy General Counsel
‘office of Genersl counseal

Reginald Welch - | : o
pirector, camnmni.cati.ons' : : ‘ ‘
- office of Communicationsé and Legislative Affeairs

FROM: john C. Hendrickde
Regional Attorng
Chicago Distrig

SUBJ: . Chicago Tribunt
DATE: June 9, 1994
T } (o)

Transmitted herewith are (i) Mike Royko '8 column from this
morning’'s Chicago Tribune, (ii) a Chicaqe Tribune story regarding
the proposed harassment guidelines~(you will note the petween-the-

lines anti-EEOC bias 1n this “news" story), and (iii) STRA Jean
Kamp'’s memorandum of June 6, 1994 regarding the first Royko columa.

pdditional jtems of information:

1. We believe +hat Morsbach may have just completed or be in
the process of completing & sale of the regtaurant as to which
cause wasg found. (Cause was found as to only one.) EEOC's cause
finding may have had an impact on that transaction it some way,
l1eading to Morsbach’s/Royko's vehement response. (MorsbachAclaims
that he did not receive the April 19 letter from EEOC prior to the

Notice of Failure of Conciliation.)

2. We should probably‘assuﬁe that Royko will keep after this
agtory"~-i.€.. yun further columns--because of his personal
friendship with Morsbach. - :

3. 1do not know anytbing apbout any inguiry from Congreseman
Gutierrez’' office. Deputy pirector cynthia pierre and STA Jean
Kamp met with a member of Senator Carol~Mosely-Braun’s Chicago
staff yesterday, and he said that he was going tO be "proactive"

and call Morsbach.

4. As indicated elsewhere, this is an emplo
referral case and not an advertising case &8 suggest
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TO: " John P. Rowe
District Director

~Cynthia Pierre
Deputy Director

FROM: Jean P. Kamp / .
Supervisory Pria torney

RE: ADEA Directed Investigation
Medici on Surf, 1nc.

Charge No. 210 94 0149

DATE: June 6, 1994

As reguested, I have prepared this memorandum in response to
the Chicago Tribune column by Mike Royko concerning the ebove case,
to detail the histary of the investigation and conciliation.

As set forth in the Investigative Memorandum and the
Presentation Memorardum, this was a directed investigation based on
information received during an ongoing directed investigation of an
erployment agency, The Job Exchange. That agency lists requests,
primarily by restaurants, for help wanted, and in many cases
includes illegal preferences based on age and/or gendey. The Job
Exchange records “included an order for “Medici* at 2850 N
Sheridan,*' dated September 16, 1993, requesting "wts" described
as “young, bub. "2 ' - "

In addition to the job order document obtained from The Job
Exchange, the reasonable cause finding was based primarily on an
interview with Kent Harder, Respondent's manager in charge of

, 1 1n his ‘-column, Mr. Royko describes Hans Morsbach as owning
restaurants in the Hyde park area of Chicago. While this is true,
the reasonable cause determination concerns enly hi

jocated at 2850 North Sheridan, on the North Side of mPY

2 2 copy of the ndtice.is includéd at ‘p. 20 of ghe PM.




1gre7oe2 P.OT
p6/89/1994 @9:51 10

2

hiring until his resignation effective pecember 31, 1693, and on
actual hiring and appllcant data. During the interview Harder
‘stated that he did use The Jovaxchange,'and that - he eought
waitstaff who were “outgoing" and who had "a positive, upbeat
attitude and smiled a lot.” See attachment to PM, p. 1. He
denied requesting"young"_applicants. In light of the existence of
the notice in the records of The Job Exchange and Mr. Harder's
overall testimony, the investigator did not £ind the denial to be
credible. . ' : _ '

Hiring data, while mnot conclusive, gupported the direct
evidence of age diecrimination. At the time of the on-site, only
one of thirteen waitstaff employees Was over 40; that individual,
who was 43 or 44, had been hired in 1986. Approximately 32 persons
were hired. as waitstail in 1992 and 1993, only one of whom (who
worked for only two ghifts) was in the protected age group. To the
extent the investigator was able to determine the ages of
applicants, it appeared that virtually all ‘were young. Job
Exchange records showed 26 individuals referred to Respondent
during 1992 and 1993; Medici records show 11 referrals (not all of
‘whom are included in the 26). None of the referrals whose ages
could be determined were in the protected age group. :

Based on this evidenceé, it was determined that there was not
sufficient evidence of age discrimination prior to the request for
«young" waitstaff om September 16, 1993, to justify @ cauge finding
as to Respondent’s activities prior to that date. However, after
the request, Medici hired four individuals as waitstaff, none of .
whom were in the protected age group. At least one was & referral
from The Job Exchange. pased on this and the direct evidence,
cause was found for the period after September 16, until the
resignation of Harder o@D pecember 31, 1993. Full relief
- calculations; therefore, were based on relief for no more than four
individuals in the protected age group who had not been referred to
Medici because of the discriminatory request. ,

Following the cause finding and invitation ‘to conciliate on
 March 28, 1994, and telephone discussions concerning conciliation,
Investigator Rich Proulx on April 13, 199%4, faxed the letter,
attached as Exhibit 1 to this nRemo, ‘setting forth a detailed
conciliation propesal. In response, Hans Mo;sbach,‘nedici‘s owner,

wrote the letter to EEOC which 1is attached as Exhibit 2 to this
-memo, also dated April 13, 1994. The letter, which is quoted in

3 gpe Royko column describes. Morsbach as “not having the
faintest idea” how an “ad* .was placed without his knowledge. In
fact, in his letter toO EEOC, attached to tnis memo as exhibit 2, -
Morsbach stated *at this time I do not know whether, -
 transgression occcurred as I could not get in touch with!.
at the time." On May 4, 1994, Morsbach sent EEQC a st ™

Harder again'denyinq that he had asked for 'young eppl capts.
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the Royko column, asks for additional information concerning the
‘basis for the finding. = In response to the Morsbach April 13
letter, EEOC explained that the finding was based on the request to
The Job Exchange, and included the date and the substance of the
notice.  The letter also explained that hiring and monetary relief
would go only to gualified individuals over the age of 40 who were
on file with The Job Exchange from September 16, 1993 through
December 31, 1993, as actively seeking waitstaff positions during
that period, and that timing of hires was negotiable. Mr. Morsbach
did not respond to the letter; a Notice of Failure of Conciliation
was mailed on April 28, 1994. By letter dated May 4, 1994,
attached as Exhibit 4, Mr. Morsbach again declined “"your offer of
reconcliating this matter.“ ) : -

The investigative file has not been produced, in compliance
with FOIA Regulations,; since the Presentation Memorandum was, and
is, pending in the Office of General Counsel. The criticisms
voiced by Mr. Royko are without justification. There is direct:
evidence supporting the reasonable cause determination  in this
case, and as set forth in the Presentation Memoraandum, litigation
is appropriate. EEOC's position during conciliation was
Teasonable.

COPY
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U.S._Depamneht of Justice

o " Civil Rights Division

Office of the Assistant Attorney General Washington, D.C. 20530

To:  ‘ndrien silas.
’ office of Legislative affairs

From: Juanita C. Hernandez
" counsel to the ARG

Date: October 12, 1995

Subject: Comments to H.R. 739 and S. 356, Englisb Oonly bills;
Control # 195101002481 '

The Civil Rights Division has reviewed H.R. 739, the
Declaration of Official Language Act of 1995 and S. 356, the
Language of Government Act of 19985. At the last minute, we were
also asked to look at other English Only pille, including H.R.
1005 which will only be lightly referenced because of time
constraints. all of these bills are most problematic, and we
have several comments to Oppose them. _Given‘their largely
negative impact, the Department of Jjustice should come out
forcefully against these bills and a policy of English only.

There are several English only type pills, and they
generally fall into three categories: ‘
1) Bills that express the sentiment that English should be the
official language of the United States. These bills do not
" restrict activities and therefore, pose the least amount of
threat to current practices of using other languages for
purposes of educational equity, health and safety isgues,
and/or to guarantee voting rights. '

2) Bills aimed at halting Federal government activities
conducted in languages otheT than English. H.R. 1005, the
National Language act of 1985 (King-NY), is one of such

‘pills. It would declare English as the official language of

. the United States and impose various restrictions on the use
of other languages for official government activities. This
category of pills has a direct adverse impact on Federal
efforts to ensure access to equal education, to federally .
funded health services and participation in the[&lectozal |

process. S. 356 also would fall into this cateq@l()?Y ,
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3) Bills with a far-reaching objective of prohibiting all
official government activities (Federal, State, and Local)
to be conducted in languages other than English. This
category of bills would have the greatest impact and would
likely run counter to state and local laws related to the
use of languages other than Engllsh H.R. ‘739 would fall in

this third category.
1. English as the Official Language of the U.S.-~

Both H.R. 739 and S. 356 propose to declare English the
official language of the United States. This declaration is
totally unnecessary since presently all official business of the

. U.S. government is conducted in English. Only a small percentage
of government documents or forms are in a language other than
English, and these are mere translations of English documents.
Also, these non-English documents were formulated to assist
individuals in this country who are limited English proficient
and are subject to the laws of this country, such as income tax
forms, ballots, access to medical care, etc.

There has never been a dispute in this country thdt English
is the common and primary language of the United States. In fact,
95% of the residents of this country speak English according to
the 1990 Census. Also, the 1330 Census figures show that even
though 13.8% of U.S. residents speak languages other than English
at home, 97% of those above the age of four speak English "well""
to "very well'. These figures clearly demonstrate that there is
no resistance to English among language minorities. This is
demonstrated by the overwhelming demand for English as a Second
Language (ESL) classes in communities with large language
minority populations. :

2. P;ivate Right of Action--

It is uncleaxr in H.R. 739 and S. 356 what type.of injury is
supposed to be prevented or right protected by the cause of
action created for violation of the proposed laws. Where is the
injury or damages? Presently, all official business of the
federal government is carried on with English as the primary

- language. Why is this provision necessary?.

The sections are vaguely worded and would: encourage lawsults
: agalnst the government by "any person alleging injury arising
from a violation" or "whoever is injured by a violation” of these
proposed laws. Dropping the sovereign immunity of the Federal
government here and addlng attorneys fees for winning plalntlffs‘
would only invite major litigation against the government by

~ English only advocates. It would also create a chj ct
and discourage federal agencies from performing tagksg in
languages other than English. While the bill wouldfalfd) 'j{
attorney fees for the plaintiffs who win, the govefn oL d

2
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not get fees if the plaintiff loses. Certéinly, the government
would be negatively impacted. - -

3. Bilingual Education--

These language restrictive bills (H.R. 739, S. 356 and H.R.
1005) are based on an underlying assumption that persons of
limited English skills in the U.S. do not want to learm English,.-
which is incorrect. Most communities with large immigrant
communities have long waiting lists for English as a Second
Language (ESL) programs. For instance, in Los Angeles over
300,000 persons are wait listed for ESL classes, - and in New York,
people are no longer wait listed for ESL classes. Due to the
high demand in New York, class assignments are now determlned by

lottery

H.R. 739 by Representative Roth would repeal most of Title
VII of the Elementary and Secondary Education Act which funds
bilingual education programs. Further, and most devastating is
H.R. 1005 at § 3 which would specifically terminate the Office of
Bilingual Education and Minority Language Affairs and repeal the
entire Bilingual Education Act (20 U.S.C. §3281 et. seq.).

Title VII of the Bilingual Education Act, assists school
districts in meeting their obllgatlons under the Civil Rights Act
of .1964 and the Supreme Court ruling in Lau v. Nichols of 1974.
Both established that school districts have a responsibility to
provide equal educational opportunity to limited English
proficient (LEP) students. Hence, Title VII provides direct
funds to implement programs targeted to assist linguistically
diverse students. These programs assist limited English
proficient (LEP) students master English prof1c1ency and achieve
high standards in all academic areas.

The Bilingual Education Act already stresses the need to
promote a child’s rapid learning of English. As President
Clinton recently commented on bilingual education: "The issue is
whether children who come here, while they are learnlng English,
should also be able to-learn other things....The issue is whether
or not we're going to value the culture, the traditions of
everybody and alsoc recognize that we have a solemn obligation
every day in every way to let these children live up to the
fullest of their God-given capacities.” Bilingual education

- helps ensure that limited English proficient children learn
English and keep up with the content of what they are learning in
other subjects. Otherwise, language minority children who are
unable to keep up with their English-speaking classmates in their
subject matter, are more likely than other children to drop out
of school. :

The repeal of Title VII of the B:Lllngual Educat QQRde
cut: funding to states and their school districts forlbilingual

3







10/18/95 18:45 D202 307 2839 : » DOJ/CIVU. RIGHTS - [@oo5/015

‘education programs. However, nothing in H.R. 733 or H.R. 1005
would limit the power of courts to effect the appropriate remedy
for LEP children under the Egqual Educational Opportunities Act or

" Title IV of the Civil Rights Act of 1964. In other words, if the
Department .of Education finds that a school district is out of
compliance with its regulations which are constitutionally based,
then the school could be held to be out of compliance. 1In
effect, tlhe repeal of Title VII would amount to an unfunded
constitutional mandate by shifting the financial burden from the
Federal government to the states and the local school districts.

4. Section 203 of the Voting Rights Act--

BacquOuﬂd

In H.R. 739, Section 2(b) would repeal Section 203 of the
Voting Rights Act (VRA) of 1965 which includes minority language
protections. H.R. 1005 at Section 4 by Representative King would
‘be even more devastating by not only repealing Section 203 of the
VRA but also striking other key provisions in the VRA including
Section 4 and any references to minority language protections and
requirements for bilingual ballots or information. The repeal of
these provisions of one of the most important civil rights
statutes would be a travesty and prohibit minority language
citizens from casting an informed ballot.

Section 203 was first added to the Voting Rights Act in 1875
in recognition that large numbers of American citizens who spoke
languages other than English had been effectively excluded from
participation in our electoral process. Under Section 203, the
language minorities: are defined as "persons who are American
Indian, Asian-American, Alaskan Natives or of Spanish heritage.'’
The ratlonale‘for,Sectlon 203 was identical to, and "enhance(d)
the policy of Section 201 of removing obstructions at the polls
for illiterate citizens." Sernate Report No. 295, 94th Cong., 1lst
Sess. 1975, p.37. Congress recognized, as had the federal
courts, that "meaningful assistance to allow the voter to cast an

~effective ballot is implicit in the granting of the franchise.™
Senate Report No. 295, 94th Cong., 1lst Sess. 13975, p.32.
Congress found that the denial of the right to vote among such
citizens was "directly related to the unequal educational
opportunities afforded them, resulting in high illiteracy and low
voting participation." 42 U.S.C. §l1973aa-la(a). Congress,
therefore, required that political subd1v151ons (usually
counties) provide language assistance if: 1) more than 5% of the
citizens of voting age in the county were members of a language
minority, and 2) the illiteracy rate of these individuals was
higher than the national illiteracy rate. Generally, counties
that fall within the first requirement meet the second alsc. The:
judgment of Congress in 1975 on this structure showed thTT THEY |

understood that historically minority language J.ndlvndchY
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not had the same educational opportunltles as the majorlty of
citizens. A

In fact, this recognition and understanding is shown in that
Congress has extended Section 203 twice, and it is now in effect
until 2007. At present, some 254 jurisdictions in 28 states are
covered by Section 203 and/or Section ¢ of the VRA. Of these

. jurisdictions, 61 jurisdictions cover Native Americans and/or
Alaskan Natives, and of these one is statewide Native Alaskans.
Also, 167 jurisdictions, of which 2 are statewide, cover Spanish
language populations. In addition, 4 jurisdictions cover asian-
Americans, and 22 jurisdictions are mixed languages populations.

In 1992, the minority language provisions were extended
fifteen years and further amended to target more closely. those
American citizens who need assistance. 1In addition to counting
language minority citizens as a percentage of their counties,
Congress added a numerical basis, i.e. 10,000 or more limited
English-speaking voting age citizens, in order to include those
American citizens who live in heavily populated urban areas but
who did not comprise 5% of that area. Also, limited English-
‘speaking citizens residing on Indian reservations were counted as
a percentage of the Indian reservation rather than the county
because Congress determined that reservations are often divided
among several counties. Each enactment and amendment of Section
203 enjoyed strong bipartisan support and the support of the
Ford, Reagan and Bush administrations.

The need for bilingual election procedures has been long
recognized by Congress. As Sénator Hatch noted in connection
with the 1952 amendments

The right to vote is one of the most fundamental of human
rights. Unless government assures access to the ballot box,
citizenship is just an empty promise. Section 203 of the
Voting Rights Act, containing bilingual election
requirements, is an integral part of our government'’s
assurance that Americans do have such access.... I believe,
of course that our citizens should learn the English
language. I also believe, however, that providing foreign
language assistance for the purpose of exercising the right

to vote is appropriate. The assistance is not a real
disincentive to learn the English language....The growth in
the minority communities covered by Section 203 indicates
that continuing to remove language barriers will further
enhance voter participation by language mlnorltles ..I am
pleased to cosponsor this measure.

S.Rep. No. 315, 102nd Cong, 2nd Sess., 1992 p.l34.

COPY




e

. 10/19/95  18:45 B202 307 2839 DOJ/CIVIL RIGHTS . @oo7/015

The importance of bilingual election procedures also has
been recognized by the courts at both state and federal levels.
The Supreme Court in Katzenbach v. Morgan, in approving the
section of the Act which allowed Puerto Ricans to vote even
though they were illiterate in English, rejected the notion that
the "denial of a right deemed so precious and fundamental in our
society [is] a necessary or appropriate means of encouraglng
persons to learn English.'" 384 U.S. 641, at 655 (1966).
Similarly, the California Supreme court struck down English- only
elections as a violation of the equal protection clause of the
l4th Amendment. Castro v. California 466 P2d 244, 258 (1970).
The state subsequently enacted legislation which was more
inclusive than the federal legislation requiring the recruitment
of bilingual deputy registrars and poll workers in precincts with
3% or'more'non-English—speaking voting age population.

The bJ.lJ.ngual provisions of the Voting Rights Act provide a.
bridge for America citizens who have been segregated from the
mainstream to become informed and to participate equally and
fully as Amerlcan citizens.

-Enforcement

Section 203 provides that whenever a covered county
"provides any registration or voting notices, forms,
instructions, assistance, or other material or information

- relating to the electoral process, including ballots, it shall
provide them in the language of the applicable minority group as
well as in the English language." The Department of Justice has
interpreted this broad language to encompass the full range of
voting related activities, beginning with the provision of any
material regarding how to register to become a voter, right
through to assistance at the actual moment of castlng a ballot.
Section 203 exp11c1tly provides that when the minority language
is unwritten, as in the case of many Native Americans and Alaska
natives, the county must provide oral assistance in the minority
language. ~ '

_ Much of the Department s enforcement effort has been focused
on voluntary compliance. Immediately following the 1992
amendments, Department attorneys travelled to newly-covered
jurisdictions to explain in practical terms the Act’s |
requirements including the principles of targetlng only those who .
need information and materials, and the primary importance of
trained bilingual personnel at the polls. Letters were
dispatched to each newly-covered jurisdiction. In February,
1995, the Department established a Minority Language Task Force
within the Civil Rights Divisions’s Voting Section to identify
problem areas, encourage compliance and coordinate enforcement.

Although many jurisdictions have responded well gﬁPY
203, others have needed a push. The Department has ‘

6
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large numbers of federal observers and has had to file nine
lawsuits to force compliance with Section 203, including 4 since
the 1932 amendments.. All have been resolved successfully through
consent decrees.! ' ‘

Seven of our enforcement suits have addressed the problems
of Native Americans in 9 counties in three southwestern states
(New Mexico, Arizona and Utah). Each of these counties has
Navajo or Pueblo citizens with limited abilities in the English
language and limited familiarity with many of the concepts
required to be an effective voter. These counties had not taken
the initiative to identify the barriers that were preventing
participation by Navajo or Pueblo citizens or to devise programs
that would provide a realistic opportunity for equal access to
the franchise. The consent decrees we negotiated under Section
203, and which we continue to monitor and update as necessary,
for the first time provide an effective mechanism to enable the
Native American population in these counties to enter the
electoral mainstream. The jurisdictions included in these
lawsuits would no. longer be required to provide language
assistance to these citizens if Section 203 were repealed.

The consent decrees are based on the extensive experience of
the Department and the particularized needs and resources of the
local communities. What works best for citizens of Chinese-

1

U.S. v. City and County of San Francisco C.A. No. C-78 2521 CFP
{N.D. Cal., consent decree May 19, 1980); U.S. v. San_ Juan

County, New Mexicg, C.A. No. 79-508-JB (D. N.M., consent decree
Apr. 8, 1980); U.S. v. San Juan County, Utah, C.A. No. C-83-1287
(D. Utah, congent decree Oct. 11, 189%0); U.S. v. McKinley County,
New Mexico, C.A. No. 86-0029-M (D.N.M., consent decree Oct. 9,
1990); U.S. v. Arizona, C.A. No. 99-1989 PHX EHC (D. Ariz.

consent agreement originally filed Dec. 5, 1988, amended Sept 27,
1993) (Section 203 and Section 2); U.S. v. Sandoval County, New
-Mexico, C.A. No. 88-1457-SC (D. N.M., consent decree Sept. 30,
1994) (Section 203 and Section 2) (Navajo and Pueblo) filed prior

to the 1992 amendmentsi

Cases subsequent to the 1992 amendments include: U.S. v.
Metropolitan Dade County, Florida, C.A. No $3-0485 (S.D. Fla.,
~congent decree March 11, 1993) (Section 203 and Section 2)
(Spanish); U.S. v. Socorro County, New Mexico, C.A. No. 93-1244-
JP (D. N.M., consent decree Oct. 22, 1993) (Section 203 and
Section 2) (Navajo); U.S. v. Cibola County, New Mexico, C.A. No.
93-1134 (D. N.M., consent decree Apr. 21, 1994) (Section 203 and
Section 2) (Navajoc and Keres); U.S. v. Alameda County, CA C.A.
No. C-95-1266 SAW (N.D. Cal., filed April 13, 1995; donsent

decree pending approval of three judge court). COPY
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American heritage in highly urban Alameda County may not work

.- best in the remote reaches of New Mexico. The decrees

- specifically avoid wasteful or expensive procedures in favor of
practical steps and the utilization of the minority communities’
own communication systems. The decrees call for constant
.communication between the affected citizens ahd their local
government, and provide for flElelllty to meet changing
circumstances.

Enforcement actions by the Department of Justice have been

. based on detailed incontrovertible evidence of the denial of the
right to vote of United States citizens. Since 1975, federal
observers, where other provisions of the Voting Rights Act allow,
have monitored elections to determine the extent to which
language minority citizens were able to receive materials,
instructions and assistance in minority languages. A total of
2,199 federal observers have served in this effort so far. They
have been sent to 12 differént counties in six states -- Arizona,
California, New Mexico, New York, Texas, and Utah ~- and have
-monitored the treatment of Native American voters, Hispanic
voters and Chinese American voters. : :

These federal observers have directly witnessed the
extraordinary extent to which the limited ability in the English
language of many citizens sSeriously compromises their ability to
participate in-the electoral process on an equal basis with other
‘voters. Based on our enforcement efforts in the Division, we can
safely conclude that there are many citizens whose limited
proficiency in the English language seriously compromises their
ability to participate in the electoral process on an equal basis
with other voters. Also, we can conclude that Section 203 which
provides bilingual materials, instruction, and assistance makes a

" real difference for minority language voters with limited English
language abilities. :

Section 203 has made a difference. Both rates of voter
registration and actual participation in elections by minority
language individuals have increased since Section 203 was
enacted. We also have learned that providing bilingual
materials, instruction and assistance makes a real difference for
minority. language voters with limited English language abilities.

It is more dlfflcult to produce statistical eV1dence show1ng
that Section 203 has had a significant effect among Native
Americans, but based on our enforcement efforts and our
experience, we are convinced that it has and that it remains
essential. In 1990, some 39 percent of non-Native American
voters cast votes on the referenda items -on the ballot while only
13 percent of Native Americans did so. In Sccorro County, New -
Mexico, prior to the filing of our lawsult, 375 Native Americans
were registered to vote. Following our lawsuit, 742
Americans became registered to vote. 'In Cibola Counffy&~ r&d

8
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~the filing of our lawsuit, 1,561 Native Americans were registered
to vote. Following our lawsuit, 2,359 Native Americans became
registered to vote. Some of- the problems that we have seen and
that we continue to see regarding the provision of language
assistance to Native Americans help to illustrate the continuing
‘need for that assistance. For instance, oral assistance to
Native Americans is frequently required because many Native
American languages are not written. Also, it is frequently
difficult to translate concepts into Native American languages
because .of cultural differences.

Furthermore, Native Americans present a unigue situation
because of their history, and offer compelling reasons for the
protection of Section 203. Native Americans did not immigrate to
this country, but rather this country came to them and they are
our Nation’s first citizens. In fact, it is the declared policy
of the U.S. government, as enacted by Congress, under the Native
American Languages Act to encourage the use and preservation of
Native American languages, and the Act recognizes that the use of
Native American languages should not be restricted in any public
proceedlng 25 U.Ss.C. §§ 2501, 2904.

Many Native Americans, especially older individuals,
continue to speak their traditional languages and live in
isolation from English-speaking society. For example, in both
Apache and Navajo Counties, Arizona, more than one-half of the
voting age Navajos lacked suff1c1ent English fluency to '
participate in English-only elections as of the 1980 census. As
of the 1990 census, 49 percent of the voting age Native Américan
citizens in Apache county, and over 50 percent of the voting age
Native American citizens of Navajo County continue to be limited
English proficient. According to the 1990 census, in Pima
county, Arizona, 2,173 Navajo citizens of voting age were limited

- English proficient and became covered by the Act’s requirements
for the first time in 1932. For these citizens, the reguirement
that counties provide them with language assistance is not only
necessary i1f they are to participate in elections, but it is a
matter of fundamental fairness.

We have little reason to believe that the need for Section
203 has diminished since1992. The Latino, Native American,
Asian and Alaska Native populations in our country have all grown
in the past decade. Although applicants for citizenship must
satisfy an English proficiency test, it is likely that many new
citizens still need language assistance to participate
meaningfully in the political process, and surely, many who may
barely function in the electoral process benefit from the .
availability of language assistance. Also, many elderly and -
disabled American citizens who are minority language persons were
able to naturalize and become citizens by taking a cjtizeHShiﬁir

w

test in their native language and did not need to shd
proficiency based on their advanced aged and lengthy |p n
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'~ MEMORANDUM FOR MARVIN KRISLOV s
'ASSOCIATE COUNSEL TO THE PRESIDENT

" FROM: PAMELA J. MARPLE ., 1

SUBJECT ARKANSAS ENGLISH LANGUAGE STATUTE

The Arkansas "Enghsh language" statute was enacted and signed by Governor Clinton
in 1987, Ark. Code Ann Sec. 14- 117 The stamte prov1des : :

(a) The Engl_lsh language shall be the official language of the State of A:kansas.
~ (b) This section shall not prokhibit the public schools from’ performmg their duty to
prowde equal educatlonal opportunities to all children.

) The statute is part of the Arkansas Code ent1tled "State Symbols Motto Etc.,
which declares that the state motto is "Regnat Populus, the state flower is the apple blossom
- the state insect is the honeybee, the state beverage is milk, etc., (attached).

0 e doe appe. av at e ct.

0 Section (a) and (b) were passed separately. Sectlon (a) was passed ﬁrst and
unannnously (or close to it), apparently because it was cons1dered to be ceremonial.
!
o After passage of Section (a), Governor Clinton submitted a.bill to the legislature
which contained the language of Section (b). This language was also passed in 1987. He
'apparently did this to be safe -- Arkansas provxdes bilingual education to its citizens.

o The statute is much different than the Anzona "English only" Constltutlonal
Amendment to be reviewed by the Supreme Court. That Amendment requires that "the state
and its political subdivisions -- including all government officials and employees performing
government business -- must 'act' only in English." The Ninth Circuit foun
* employees could violate the Amendment by speaking Spanish or any other lag '
conduct state business. Yniguez v, State of Arizona, 69 F.3d 920 (9th Cir.

down the Arizona Amendment as v1olat1ve of the Fxrst Amendment) (attache
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THE YOTING RIGHTS LANGUAGE ASSISTANCE A(]

I. INTRODUCTION

~ On August 26, 1992, President Bush signed into law the Voting Rights Language
Assistance Act of 1992 (the Act), which reauthorized and improved Section 203 of the
Voting Rights Act of 1965. Section 203 is one of two major bﬂmgual voting assistance
provisions of the Voting Rights Act and it was scheduled to expire by its own terms on
August 6, 1992. The re-enactment of this critical legislation preserves existing mandatory
bilingual voting assistance in more than 60 counties nationwide with significant
concentrations of Limited-English-proficient Hispanic, Asian, and Native American voters, as
well as expanding Section 203’s coverage formula requiring bilingual voting assistance in
many large metropolitan areas that were previously not subject to the law, such as Los
Angeles, Clucago. and large portions of New York City.

The Act, with its new .coverage provisions, bc-:amc effective immediately upon its
enactment. The Department of Justice, the federal agency responsible for mforcmg the

‘Voting Rights Act, has announced that it will require full compliance with the law in the

November 3 election. As a result of the newly expanded coverage of Section 203, thousands
of hnuted-Enghsh~proﬁment Hispanic voters will have their first oppormmty to participate

- freely and effectively in the electoral process.

The National Council of La Raza (NCLR) played a leading role in every aspect of the -
advocacy effort that culminated in this civil rights victory, including the creation of the ‘
language-minority rights coalition that led the effort, the drafting of the legislation, and the
development and implementation of the political strategy that assured timely passage of the

bill. This memorandum discusses the substance of Section 203 and the Act; the coalition’s

advocacy activities, including the strategy that was used to achieve passage of the Act; and
the leg1slat10n s history as it went through Congress.

1. SECTION 203 AND THE ACT
A.  Section 203

- Section i03, together with two-gther language assistance provisions,' was added to
the Voting Rights Act in 1975 to address the exclusion of certain limited-English-proficient

" The other two language axsistance provikions of the Yoting Rights Act, both of which are perm;neht, are
Section 4(f)(4), which covers juriadictions that met cartain criteria in the November 1972 Presidential election,
and Sectiop 4(e), which protscts the right to vots of U.S. cilizens educated in American-flag schools in a
language other than English (Puerto Rico). Soma junndlchons are covered by both Section 203 and Secnon

4(0(4)
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(LEP) voting-age citizens from effective participation in the electoral proce ﬁMB
is based upon Congressional findings that certain language-minority citizen :
systematically denied their right to vote due to pervasive discrimination,

exclusionary voting procedures (e.g., English-only elections and literacy tests) and unegual

educational opportunities. Congress recognized that the unequal educational opportunities
commonly suffered by certain language minorities often result in high illiteracy rates and low
voting participation, with the overall effect of preventing these citizens from exercising their

“ right to vote. Section 203 is intended to prohibit discriminatory voting practices baséd on -

language, which violate the Equal Protection clause of the 14th Amendment and the 15th -
Amendment’s guarantee to all eligible cmzens of the nght to vole.

In sum, Section 203:

. Prohibits any state or “political subdivision” (a county or parish) with significant
populations of LEP Hispanic, Asian American, American Indian, or Alaskan
Native voters, which also have illiteracy rates above the national average, from
conducting English-only voting assistance and.elections.

L Requu'es covered jurisdictions to. prowde any registration or voting notices, forms,
mstrucnons assistance, or other materials or information relating to the electoral
process, including ballots,* in the language of the applicable language minority.
Where a language is u'admonally unwritten, as is the case with Native Amencan
languages, only oral usxstance is required. :

° Is the only language assistance provision of the Voting Rights Act with a flexible
coverage formula that includes or excludes jurisdictions solely on the basis of
changing demographic characteristics, such as shifts in major LEP voting-age
populations and high illiteracy rates common to language-nunonty populations due to
persxstent educational disparities.

®  Permits covered jurisdictions to implement the required assistance in a cost-efficient
manner, pursuant to U.S. Depamnent of Justice regulations.

. Has been instrumental in 0pemng up the electoral process to language-minority
citizens over the past 16 years, which is evidenced by significant growth in language-
" minority voter registration and participation rates and the increase in the number of
elected officials with language-minority backgrounds.

2 For purposes of this memomdum, 'LEP is used 1o describe limmd-Engllsh-proﬂcxent vating- age citizens
who also meet the statute's illiteracy standard.
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° Continues to be needed by an even greater number of LEP voters today th
was originally passed because of the huge demographic changes in [ag

communities during the last decade.

B.  Substance of the Act

The primary purpose of the Act was to maintain the existing bilingual voting
- assistance required by Section 203 by reauthorizing the provision for 15 years until 2007, the
-expiration date for the rest of the Voting Rights Act. If not reauthorized, Section 203 was
set 1o expire on August 6, 1992, at which time at least 61 counties that would be covered
-solely by Section 203 (using only the original 5% coverage formula and according to
preliminary 1990 Decennial Census data) would otherwise not be required to provxde
bilingual voting assistance.

2.  Improvements to Coverage Formula

_ During the 17 years since enactment of Section 203, it had become evident
- that the statute’s limited coverage formula did not adequately serve the LEP voting
communities in the manner Congress originally intended. One of the purposes of the new
Act, therefore, was to amend the Section’s coverage formula to better serve large language-
minority communities in need of assxstz.nce

- Section 203’s original coverage formula required that a state or “palitical subdivision™
(usually a county or parish) was subject to its requirements if the Director of the Census
determined that:

(i) more than 5% of its voting age citizens [a] are members of a single language-
'mmonty and [b] do not speak or understand Enghsh adequatcly enough to participate
- in the electoral process; and

(11) the illiteracy rate of this group is higher than the national dhtexacy rate (llhteracy
is defined as failure to complete the fifth grade).

Because of certain unintentionally restrictive elements of its original coverage
formula, Section 203 failed to reach some of the nation’s largest concentrations of LEP
. voters. .To address this problem, the Act amends Section 203’s coverage formula to better
target significant populations of language-minority voters in need of assistance by providing
two alternative standards. '
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Civil Rrghts Division =
Coordination and Review Section

.ATI‘ORNEY-CLIENT PRIVILEGED INFORMAHON v :
The Civil Rights Act of 1964 was a product of the growing demand durmg the early
- sixties that a nation-wide offensrve be launched by the Federal Government agamst racial
- .dlscnmmatlon : :

. .* Title VI of the Civil nghts Act of 1964, 42 U. S C. 20004 to 2000d- 6 prohlbrts
discrimination on the basis of race, color, or national origin in all Federally assisted

programs. In calling for its enactment, President Kennedy identified srmple ]usuce asthe -

Justrﬁcatlon for Title VI.

. Title VI 1tse1f is embodied in its first four parts Section 601 sets forth the basxc natlonal |
pohcy that controls the other provrsrons of Trtle VI

No person in the United States shall on the ground of race, color or national origin, be .
excluded from participation in, ‘be demed the benefits of, or be subjected to discrimination
‘under any program or act1v1ty recervmg Federal financial ass1stance -

This enunciates the basic pnncrple that Federal funds should not be used to subsidize
~ discriniination. By its terms, discrimination on the basis of race, color, or national origin is .
prohrblted in any program or activity recelvmg Federal financial assistance. :

“If Section 601 is the heart of Title VI Section 602 is the body It provides the
administrative framework upon-which the implementation of Title VI is built. Section 602
 directs every Federal department or agency granting financial assistance "by way of grant,
loan, or contract other than a contract of insurance or guaranty" to effectuate Section 601 by -
issuing rules, regulations, or-orders of general applicability consistent with the obJectlves of
the funding statute -

Sectron 603 of Title VI provrdes that any actron taken pursuant to Section 602 is subject
to such judicial review as may otherwise be provided for by law for similar agency actlons
taken by such department or agency on other grounds

, Sectlon 604 of T1t1e VI provrdes, in essence, that the prohrbmons of Title VI do not
apply to the employment practices of recipients unless a primary ob]ectlve of the Federal -

~ assistance to the rec1p1ent is to promote employment '
A 1




As provided by Section 602, above each of the 28 agencies provxdmg Federal ﬁnanmal '
assistance has issued Title VI regulations. Thus it is the granting agency that is responsxble for
enforcing title VI for its own programs and activities. Each agency's programs and activities
covered by Title VI should be listed in Appendix A to the Agency's Title VI regulations.

: One of the issues in carrying out environmental justice responsibilities will be identifying
State-and local entities that are recipients of Federal financial assistance and are thus subject to
Title VL. (Note that the Civil Rights Restoration Act of 1967 broadened the definition of -~
"program or activity" to include all the operations of "a ‘department, agency, special purpose '
district, or other instrumentality of a State or local government..."). 42 U.S.C. 2000d-4a.
The easiest method for identifying a recipient is to determine whether an entity directly
receives a Federal grant, loan, or contract other than a contract for insurance or guaranty.
However, to determine the reach of Title VI solely on the basis of a cash flow analysis is to
improperly restrict its intended scope. Title VI aid can flow from aid that enhances a
| recipient's ability to improve or expand the allocation of its resources in addition to aid that'
increases those resources. Therefore "Federal financial asmstance may be in the form of not
only cash but also goods services, or eqmpment : -

A second issue con'cerns the "effects" language in the regulatory list of prohibited
discrimination. Prohibiting conduct that has the effect of dxscnmmatmg appears in two places'
in many T1t1e VI regulatlons ,

A recipient, in deterrmmng the type of disposition, services, financial aid, benefits, or
facilities which will be provided...may not, directly or through contractual or other :
arrangements, utilize criteria or methods of administration which have the effect of subjecting .
, -md1v1duals to dlscnmmatlon .. 28 C.F.R. Section 42.104(b)(2). (Department of Justice .

regulatlons)(emphasm added) : o

In determnung the s1te or location of facilities, a recipient or applicant may not make .
selections with the purpose or effect of excluding individuals from, denying them the benefits
of, or subjecting them to discrimination....C.F.R. Section 42.104(b)(3). (Department of
Justice regulations)(emphasis added). - : : )

- . " The Supréme Court has recognized that agencies may issue Title VI regulations which
reach the effects or actions or decisions by recipients. This is often referred to as reaching
- actions that have a disparate impact. Guardians Assn. v. Civil Serv. Common, 436 U.S.
-582,(1983). This is particularly important in the environmental justice area because there will
seldom be evidence of intentional dlscnmmatmn in decisions reached by a vanety of State and
~ local governmental entmes :

- A thll'd issue hkely to anse in the envuonmental Jjustice area is the duration of coverage
when assistance is provided to acquire or 1mprove land or structures on land Several




agencies regulations make a distinction in the duration of Title VI coverage between assistance
provided to acquire or improve land or structures on land and assistance to acquire personal = -
" property. Under the regulations of agencies that make this distinctior, a recipient of assistance
providing land or structures and any subsequent transference is subject to Title VI for as long
as the land or structure is used for a purpose for which the assistance was intended or for the
provision of services or benefits similar to those originally contemplated._ In the case of -

* personal property, Title VI applies only for as long as the recipient retains: either ownershrp or
possession of the property. Under the regulations of agencies grouping land, structures, and
personal property together, the obligations of Title VI last as long as the land, structures, or
personal property is used for a purpose for which the ass1stance was mtended services or
benefits are provrded that are similar to those originally contemplated, or the recipient retains

. ownership or possession of the property, whichever is longer. In these situations, the property
for which the assistance was advanced has a relatively permanent character. Each time
Federally assisted real or personal property is used, the recipient receives a continuing benefit.

At present; authority for coordination of Title VI resides in the Coordination and Review -

- Section of the Civil Rights D1v1s10n The Section has primary staff responsibility for carrymg

~out the duties set forth in Executive Order 12250, Leadership and Coordination of
~ Nondiscrimination Laws. Both the Section and the Agencies extending financial assistance are'
guided by the Department's regulations concerning coordination of enforcement of non--
'drscnmmatlon in Federally assisted programs, found at 42 C F.R. Sections 42.401-.415.
‘Primary enforcement respon51b1hty for Title VI r remams with the 28 agencies provrdmg

Federal financial assistance. If a Title VI complaint is filed directly with the Department of
Justice, the complamt will be referred to the appropriate funding agency for investigation.
- Each agency's regulation provides for the enforcement mechanisms, such as submission of
assurances of comphance and compliance reports Periodic comphance reviews are .
spemﬁcally required in agency regulations. In addition, any individual may file a complalnt
and agency regulations require a prompt investigation. Whether determined througha
compliance review or a complaint investigation, if there has been a failure to comply with the
regulation, the recipient is informed and an informal resolution is attempted. - If this cannot be
accomplished, the Federal assistance may be suspended or terminated, following an express
finding after opportunity for a hearing, of a failure to comply. Alternatively, the case may be
referred to the Department of Justice for litigation. Once the Department has filed suit, both
injunctive relief and compensatory damages may be available. (In Franklin v. Gwinnett City
~ Public Schools, __U.S.___, 112 S: Ct. 1028 (1992), the Supreme Court held that damages
were available for an action brought to enforce Title IX of the Education Amendments of
- 1972, as amended; remedies available under Title VI are identical to those under Trtle IX.)
Examples of appropriate-injunctive- rehef -might be ordering a new:site selectron ora
prohibition on placmg a fac1hty wrth adverse environmental consequences ina rmnonty
commumty .

_|COPY]|
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~ For further mformatlon please contact W Enviroﬁmental Justice .
Coordinator (202-514-2704) (FAX 202-514-4231); Merrily Friedlander, Acting Ch1ef
Coordination and Review Section, Civil Rights Division (202-307-2222); or Daniel A.

Searing, attorney, ‘Coordination and Review Section (202- 307-2215) (TDD number 202-307—
4 2678) (FAX 202-307—0595)
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U.S. Department of Justice
Civil Rights Division

8017

Office of the Assistant Attorney General Washington, D.C. 20035

—

June 13, 1994

Peter B. Edelman :

Counselor to the Secretary

U.S. Department of Health & Human Services
Room 61SF

200 Independence Ave., S.W.

Washington, D.C. 20201

Re: Response of the Civil Rights Division to the Proposal
for an Administration Strategy Attacking Employment
Barriers Facing First- Tlme Job. Seekers

Dear Peter:

By memorandum dated May 16, 1994, you requested our views on
a strategic plan to attack employment barriers (including
discrimination) facing first-time job seekers. The response has
been requested by June 13 for distribution before a June 16
meeting. The Civil nghts Division fully supports the idea of a
cooperative strategy in this area, including the use of

‘employment testlng, and we look forward to working closely with -

other agencies on this initiative. The following is a first cut
response to the items you asked us to. address

1. Data trends on job d1ser1m1nat10n and inequality for young
people enterlng the labor market. Bill Spriggs from NCEP will
take primary responsibility for this section, but everyone should
offer whatever relevant statlstlcal information and data they

have.

RESPONSE:

‘ Employment discrimination based on race, color, religion,
sex, national origin and disability remains a significant problem
in our nation’s workforces, ranging from entry level positions,

- through promotional ranks and into the highest levels of

management. Testimony to this condition lies with the ever

increasing number of employment discrimination charges that have
been filed with the Equal Employment Opportunity Cojmissiovrras
well as the continuing work of the Glass Ceiling Congieg he
Office of Federal Contract Compliance Programs with |&h '
Department of Labor and the Office of Civil Rights within the . _
Department of Education can also make the case for the need for a
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continuing, vigorous enforcement effort in the federal arena to
combat unlawful workplace conduct.

2. Currently applzcable law, statutory and declsional. What
enforcement powers does each relevant agency have? What are
their current enforcement policies and strategies?

.RESPONSE
A. 'Fede a tatutes and ecutive Order

There are a number of federal laws which prohibit employment
discrimination. Title VII of the Civil Rights Act of 1964 states
that it is an unlawful employment practice for an employer to
fail or refuse to hire or to discharge any individual, or.
otherwise discriminate against any individual, with respect to
his compensation, terms, conditions,: or privileges of employment
because of such 1nd1v1dual's race, color, religion, sex and i
national origin; or 2) to limit, segregate, or classify his
employees or applicants for employment in any way which would
deprive or tend to deprive any individual of employment
opportunities or otherwise affect his status as an employee,
because of such individual’s race, color, religion, sex or
national origin. The reach of Title VII is broad and includes
all private and state and local government employers which have
fifteen or more employees, as well as employment agencies and
labor organizations. The Americans with Disabilities Act of 1930
adds the category of disability to the classes protected by
federal employment discrimination law.

Title VI of the Civil Rights Act of 1964 states that “No-

', person in the United States shall, on the ground of race, color
or national origin, be excluded from participation in, be denied
the benefits of, or be subjected to, discrimination under any
program or activity receiving Federal financial assistance.”

Each Federal department and agency empowered to extend such
financial assistance is authorized to enforce this prov151on with
respect to any program. or activity. ' :

'Executive Order 11246 prohibits discrimination by federal
contractors against employees or applicants. for employment
because of race, color, rellglon, sex or national origin. 'In
addition, 11246 carries a command that is not in Title VII: that
the contractor take affirmative action. to ensure that applicants
are employed, and that employees are treated during employment
without regard to race, color, religion, sex or natlonal orlgln.

COPY|
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B. Civil Rights Division Enforcement Program

The Civil Rights Division, through its Employment Litigation
Section, enforces with respect to state and local government
employers: . Title VII of the Civil Rights Act of 1964, as amended
by the Equal Employment Opportunity Act of 1972; Title I and
parts of Title II of the Americans with Disabilities Act of 1990;
the Pregnancy Discrimination Act of 1978; and other federal laws
prohibiting employment practices that discriminate on the grounds
of race, color, sex, religion, national origin and disability.

The Employment Litigation Section also has authority to

. prosecute enforcement actions upon referral by the Department of
Labor under Executive Order 11246, which prohibits discrimination
in employment by federal contractors. Finally, the Employment
Litigation Section represents federal agenc1es when their .
affirmative action programs are challenged in federal court.
These matters have included the Departments of Labor and
Transportation, the Army Corps of Engineers and the Small
Business Administration.

The Employment Litigation Section has two major enforcement
vehicles: (1) pattern or practice suits brought pursuant to
Section 707 of Title VII or Section 107 of the ADA; and (2) suits
brought pursuant to Section 706 of Title VII or Section 107 of
the ADA involving individual charges of employment discrimination.
that have been referred to the Department by the Egqual Employment
Opportunity Commission following a reasonable cause determlnatlonv
and a failure to conciliate.

Pattern or practice suits have been and remain the
Division’s most effective enforcement tool. These suits
typically are brought against large state or municipal government
employers, challenging broad-based unlawful employment practices
(often involving the use of hiring or promotion examinations)
that discriminate against a class or classes of persons. These
suits typically require the use of a variety of expert witnesses,’
"including statisticians, industrial psychologists, labor
economists and exercise physiologists. Discovery and litigation
in these cases is time consuming, labor intensive, complex and
costly. 'One of the first priorities with a new testing program
would be to examine ways in which testing could be utilized to
complement our investigation and litigation programs, in order to
minimize the demands of time, labor and costs associated with.
these suits. -

The objective in a pattern or practice- suit is to eliminate

the unlawful employment practice(s), have the employer im

lawful selection procedures and, where appropriate, |identify an

- recompense individuals who have been victims of the \e Py '
practices, and provide for a period of court review. rri& o

3
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practice litigation is fundamental to a vigorous and effective
law enforcement program, because it is through such litigation
that important legal precedent is established and broad-based
injunctive and make-whole relief for victims is obtained. As
such, pattern or practice litigation has been the bread and
butter of this Division’s efforts to enforce the Federal equal
employment opportunity laws for which we have responsibility.

Matters which merit pattern or practlce investigation are
identified through several different ways, among them: 1)
internal targeting of types of employers (e.qg., police
departments, corrections departnments, etc.) that historically
have excluded minorities and/or women; 2) internal targeting of
employers, through the use of EEO-4 reports and labor market
statistics from the Bureau of the Census, who underutilize
minorities and/or women overall or in one or more job category;
3) the investigation of individual complaints of discrimination
referred to us by the EEOC that reveal broad-based
discrimination; 4) information obtained through media reportlng .
(e.g., newspapers, television, etc.); and 5) complaints received
through citizen and congressional mail. Testing would provide
another means of identifying violations.

The Div151on also investigates and litigates individual
charges of discrimination that have been referred to us by the
EEOC under Title VII and the ADA. These suits are substantially
more limited in scope than pattern or practice suits and —
generally involve a charge of discrimination against one person
or a small number of persons. We encourage all attorneys to
conduct each investigation with a view to developing a pattern or
. practice suit if the evidence warrants such action.

The 1991 amendments to Title VII in large measure restored
the Act to its pre-1989 status by overruling six decisions of the
Supreme Court handed down from 1989 to 1991 that were adverse to
plalntlffs. The 1991 amendments also expanded Title VII to allow
for jury trials and the recovery of compensatory damages, as well
as punitive damages in some instances, in cases of intentional
discrimination. The Supreme Court in its 1993 decision in St.
Mary’s Honor Center v. Hicks, 113 S.Ct. 2742 (1993), allowed an
employer to avoid ‘a finding of employment discrimination where
the reason offered by the employer for the'challenged practice
was proven to be false. In cases where there is no direct
evidence of discrimination, the Hicks decision will prove yet
another hurdle to plaintiffs. Testing may be a useful tool in
Hicks type cases where direct ev1dence of dlscrlmlnatlon is

- otherwise lacklng

While the issue of standing of private testers sue—Lfor
damages and other relief is unresolved, the resolut

|
issue should not directly affect or limit the eviden@ﬁgY ‘
purposes for which the Department, or other agencie$ Bu s“tHe

4
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EEOC, use testing. In November 1990, EEOC issued a “policy
guldance” wherein the Commission concluded that testers are
aggrieved parties under Title VII, where they have been treated
differently when applylng for employment. Accordingly, EEOC has
instructed field offices to accept charges from testers or from
civil rlghts/communlty organlzatlons filing charges on behalf of
testers. .

3. Proposed enforcement stfategieé} includingiboth-coercive and
persuasive activities: public education of ‘employers concerning

‘their legal obligations, conciliation, litigation, etc. How can

litigation be used to have the maximum leverage across any one
industry and across industry lines?

- What do we already know as to what industries and
employers should be priority foci for enforcement activity?
Do we have sufficiently sophisticated labor market
information to identify the types or categories of employers
that should be hiring the people we are concerned with?

- What research needs to be done to perfect a workable
enforcement strategy? What role should testing play in that
research? How should a testing strategy for research
purposes be designed? Should it concentrate on a number of
pilot sites? A number of pilot industries? WwWhat are the
costs of such a research agenda° What agency or agencies
should be charged w1th carrying it out? (See coordination
issues below) -

- What other uses should be made of testing? How should
testing be used as the basis of a strategy of public
education of employers? How should testing be used as a
basis for litigation? What are the budgetary implicationms
of the answers to these questions?

- What other new enforcement strategies are possible and
should be utilized? . Are strike forces a useful tool? What

. is the role of pattern and practice litigation? Wwhat other
approaches have a promise of systemic effect?

RESPONSE

The use of testers to explore the existence of housing
discrimination has been an effective enforcement tool for our
Housing and Civil Enforcement Section and we believe it could be
equally effective in the employment context. The use of “paired
testers” in the open job market would allow us to attack even the
most sophisticated means by which employers discriminate in entry
level hiring. 1In addition, notice to employers thap-—testing—ugs

both public and private sector jobs.

-5
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_ "Paired testing” can bring a dimension to our enforcement
program that could improve our effectiveness in terms of

‘identifying, 1nvest1gat1ng, litigating, settling and monitoring

pattern or practice suits in communities throughout the United
States. . Typically, our pattern or practice investigations take
over a year to complete, for a variety of reasons that often are
not within our control. With testing available to us, we may be
able to learn a great deal about the hiring practices of the
employer and, in some cases, establish disparate treatmerit early

'in .our investigation. Testing may also supplement our ability to

evaluate EEO-4 employer information and provide insight into the
reasons for the composition of the employer’s workforce. The
more we know about the employer’s practices and the earlier we.
know it all factor into our ability to undertake and conclude

lltlgatlon

There are several other contexts in which testing would
serve to enhance the enforcement of Title VII. 1In those
instances where we examine the need for prompt judicial action in

-a hiring context durlng a pre-suit investigation, testing may be

able to assist us in framing a judicial remedy. Testing also may
prove to be a useful compliance tool to ensure court decrees are
being carried out in good faith.  And the existence of a testing

- program has the salutary effect of educating the public about the

continuation of unlawful discrimination. Video and audio
recordings of actual employers caught in the act of —_—
discriminating have provided dramatic and graphic examples of the
reasons why vigorous and creative civil rlghts enforcement -
remains critically important.

The DlVlSlon s employment testing program could be made
available to the EEOC and other federal agencies with civil
rights enforcement responsibility. One possible role for the
Division in this regard would be to provide. testing services to

" the EEOC for its pattern or practice investigations or for
. Commissioners’ charges, and to the OFCCP for its role of

monitoring the,empldyment practices of federal contractors.

Prlorlty targets for the Department's employment testlng
might include the following:-

.Suburban governments that traditionally'uee
unstructured hiring devices that are not susceptible to
dlsparate impact analysis: :

College and university ‘hiring practices With emphasis
on athletic and sports: information departments.

" Private employers that engage in seasonal hirir SGEDY .
serves as an entry level for permanent full tin _

positions.
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Private.employers in industries which earlier studies
‘have shown were engaged in dlscrlmlnatlon in entry
level Jobs.1

Employment agenc1es that engage in dlscrlmlnatory screening
for prlvate employers..

We are concerned about another employment issue that does
not implicate testing but that will require multi-agency ‘
cooperation. The overwhelming majority of the state or local
government employers we investigate or against whom we bring suit
utilize selection processes for hire and promotion that involve
the administration of written examinations for most jobs, and
physical strength and agility tests for publlc safety jobs (e.g.
fire, police, etc.) and other jobs that have a significant
physical component. It has been our experience over the past few
years that one of the greatest barriers to minorities has been
the use of such written examinations. Many of them have a
substantial adverse impact upon minorities, and most of those we
have seen are accompanied by little or no evidence of job-
relatedness. The same holds true with regard to the use of
physical strength and agility tests with respect to women. As
such, we will be focusing more attention upon this area.

In this regard, until recently the Federal government for
years made available a written examination called the General
Aptitude Test Battery (”“GATB”) for use by state and local
governments and referral agencies. The GATB, which was developed
by the U.S. Employment Service, had a severe impact upon

. minorities. when used on a rank order basis and in our view was of
/ dubious validity. It is our understanding that the United States
Employment  Service is conducting research to modify the GATB. We
will be contacting the Department of Labor in the near future to

work with them in their modification of this examination. Our
goal will be to ensure to the extent practicable that the result
of such modification is a test that eliminates adverse impact and
is job-related.

- 1 The Urban Institute recently conducted several studies
which suggest that entry level employment discrimination
continues to be a reality in the work place. In a 1989 study
conducted in Chicago and San Diego, Hispanic job seekers were
treated less favorably in 31% of the 360 audits than their white

- counterparts. In a 1990 study conducted in Chicago and
Washington, D.C., black job seekers were treated less favorably
in 20% of ‘the.476 hiring audits than their white counterparts.
Moreover, the 1990 study suggested that the discrimfnation

" appears to be most severe in the jobs offering the h{fg ds
and income potential, particularly white-collar cler aled

" and service jobs. : :
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4. How will we coordlnate the enforcement strategy among- the
relevant federal players? How will we set priorities? How will
we coordinate with the private civil rights enforcement:
community? It is important that everyone offer their views about
the coordination issue even though it, by definition, transcends
each individual agency’s responsibility. '

RESPONSE

. It is important that coordination exist among the federal
agencies in executing a consolidated enforcement strategy,
including the use of employment testing. In this regard, EEOC,
Labor, Justice, Education and any other federal agencies that
enforce EEO statutes and regulations should establish a '
coordinating committee to meet periodically to discuss joint
program issues including implementation. .

We propose that the Civil Rights Division convene such a
committee and chair its operations. The Housing and Civil
Enforcement Section in this Division has already successfully
developed and implemented a comprehensive enforcement program
utilizing testing in the fair housing area. We already have
trained testing coordinators and are using innovative cost-saving
methods such as the recruitment of volunteer testers from the
Justice Department. This role would also fit within our efforts
to work with other agencies and departments on a strateglc
enforcement plan in the area of civil rights.

.

S. How does our enforcement/testing strategy fit into our
broader barriers-to-entry employment strategy?

RESPONSE

It fits in well and should become a priority for the federal
EEO enforcement effort. We propose to undertake a pilot project
to target the types of employers and jobs for which testing may
be appropriate, with substantial input and assistance from the
labor experts as we discussed. Jobs should be selected for
testing that provide real opportunities for advancement.. Testing
should then be undertaken and a public announcement of the
program should await results from the initial round of tests, in
order to educate the public. about entry level job discrimination
and to solidify support for the program.

COPY|
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We look forward to our meeting on June 16 to discuss these
matters. : C

cere

wpaﬁi_ K&

~~Deval L. Patrick
Assistant Attorney General
civil Rights Division

COPY
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NATIONAL COMMISSION POR EMPLOYMENT POLICY
1622 K Street, NW, Suite 300
- Washington, D.C. 20005

{202) 724-1848

June 16, 1994

MEMORANDUM FOR:  Sheryll Cashin, Directnr
- National Economic Council

FROM: - ' William Spriggs M

SUBJECT: -~ Justification for Anti-Discrimination Policy

Follounng the meeting of your ETR group last Thursday, Paul Dimond suggested that I draft a
one page memo to you on how to position an anti-discrimination policy. This is my stab at that.

Anti-discrimination should not he confused with “underclass." So, policies aimed at young
African American males, should not confuse anti-discrimination policies — aimed at the vast
magjority of African Americans — with "underclass" programs aimed at & mmonty I think the
policy should be focused, and so I offer three key points. -

1. Using data from this past Apiil, among out-of-school youth (ages 16 to 24), there
are more African Americans with some college, or who are college graduates than
there are high school dropouts. Because the labor force participation of high
school dropouts is so low, there are more African Americans in the labor force with

. some college course work than there are dropouts. The unemployment rate among
this group was 16.1 percent. For similardly educated whites, the unemployment rate
was 6.7. For white high school gradustes, with no college course work, the
unemployment rate was 10.3, still sxgmﬁcantly lower than for African. Americans
with some college!

2. The Administration's general labor policy is to increase the share of young
workers with some college. Among African Americans this is already a larger
group than high school dropouts. So, the Administration's general policy will
appear hollow in the African American community if slall attainment does not

result m economic progress..

3. An Affirmative Action policy must be rvoted in the Administration's general
labor policy, not as an agenda piece that ignores that broader mission. Thiy is

‘because if the improvement in skills in the Afman Amerlcan communigy—da-nat

COPY
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translate to economic gain, then it raises serious qucsﬁons about the efficacy of the

Administration's program for all workers. In 1970, 22.2 percent of African Americans
between the ages of 14 and 24 were high school dropouts. Hy 1991 that number had declined
10 11.3 percent. a 49 percent reductdon. Among white youth in that age group, the dropout rate
dropped from 10.8 to 10.5 percent. The increase in the years of schooling were also marked by -
rapid increuse in the measured quelity of schooling based on the National Assessment for
Educational Progress. In. 1978, while 9G percent of white 17 yeur olds reuched & math
proficicney level of "numerical operations and beginning problem solving," 71 percent of African
Americans were at that level. By 1990, the gap was 98 pereent for whitc youngsters and 92
percent for African Americans. In reading proficiency, in 1978, 86 percent of white 17 year olds
achieved a level so they could "interrelate ideas and make generalizations," while 43 percent of
African Americans reached that level. By 1990 the gap was 88 percent of whites to 69 percent
for African Americans. Yet despite rapid increases in school quality, and a rapid drop in the
share of dropouts, the ratio of the black to white unemployment rate for out-of-school youth
increased from 1.9 in 1970 10 2.4 last year. The wend in earnings is also in the wrong direction.

. John Bound and Richard Freeman report the gap in wages for young men grew at the rate of 0.56
percentage points per year from 1973 to 1983. These figures run contour o the predictions on
which the Administration's labor market policics are based. So, advocates of skill enhancement
must have an Affirmative Action plan to insure that tho rewards they predict come true.

The third point I think is the key point. An Affirmative Action policy is in direct line with the
President's joint responsibility of individuals with the government. People who play by the rules
must be treated fairly. African Americans who buy into the Administration's skill enhancement
strategy must be assured that skill enhancement will be equally rewarded.

COPY
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FEB 2~ 1995

Memorandum . : .

TO: °  Ellen J. Vargyas
-~ Legal Counsel

‘Thru: Elizabeth M. Thornton
Deputy Legal Counsel

'from: Joseph N. Clear%£§X\C:; .

Director
. ADEA Division

Subj: Age Limitations for Law Enforcement bfficers and
Firefighters

The ADEA contains an affirmative defense in section 4 (f) (1) of
the Act which provides that it is not unlawful to take any action
otherwise prohibited where age is a bona fide occupational
qualification reasonably necessary to the normal operation of the
particular business. From the transfer of ADEA enforcement from
the Department of Labor to the Commission in 1979 until January of
1987, this so called "BFOQ" exemption was the focus of considerable
litigation brought by the Commission against State and 1local
governments who were using age limitations for hiring and retiring
police officers and firefighters. 1In a majority of cases brought
by the Commission, our position prevailed and the defendant was
required by the court to abandon the use of age limitations. There
were, however, other cases in which the courts accepted the
defendant’s position that age was in fact a BFOQ for making hiring
and retirement dec151ons in the public safety sector.

In 1986 Congress called a halt to EEOC enforcement efforts against
State and local police and fire departments by passage of the Age
Discrimination in Employment Amendments of that year, Public Law
No. 99-592. The amendments provided, in pertinent part, that it
would not be unlawful for a State or local government to fail to
hire or to discharge an individual for a law enforcement (this
category includes correctional officers) or firefighter position
because of such individual’s age, -provided that the age limitation
being used was in place under State or local law on March 3, 1983.
This exemption was to remain in effect for a seven year period
beginning on January 1, 1987 through December 31, 1993. During
this period the Commission and the Department of Labor jointly were
to conduct a study---

(a) to determine-whether4physical,and-mental fitness tests are
-valid measurements of the ability and competency of police officers
and firefighters to perform the requirements of their jobs;

Vi

(B) if such tests were found, to determine which parficular type
of tests most effectively measure ability; COPY

(C) to develop recommendations with respect tovspeci ic standardk
that such tests,. and the administration of such tests should
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satisfy;

(D) to submit a report on the study to the Speaker of the House of
Representatives and the President pro tempore of the Senate that
included a description of the results of the study, and a statement
of the recommendations developed under (C) above; and

(E) to propose, not later ‘than five. years after the date of

"enactment:of the amendments, guidelines for the administration and
use of’ ph251cal and mental fitness tests to measure the ability and
competency of police officers and flreflghters to perform the
requlremehts of their jobs.

The Commiésion and the Department of Labor selected the Center for
Applied Behavioral Sciences at Pennsylvania State University to
conduct the study. Due to the complex1ty of planning and
organizing the study and delays brought about by congressional
~funding deficiences, the study was not completed and transmitted to
Congress until October 1992. The conclusions reached in the study
were fully consistent with the position that the Commission had
taken over the many years when it had been challenging the use of
age limitations in public safety occupations. Specifically, the
study concluded that the risk of experiencing a catastrophic
medical event (e.g., heart attack) while actually performing a task
affecting public safety is so small as to eliminate this factor in
the debate regarding age-based retirement. Further, accumulated
deficits in abilities are only marginally associated with
chronological -age and can be documented with available tests that
are better predictors than age. Consequently, the study
recommended that the exemption be permitted to expire and that
police and fire occupations be treated like all others covered by
the ADEA.

The Commission and the Department of Labor transmitted the study to
Congress but neither agency offered specific recommendations. The
conclusions reached and recommendations set out in the study,
conducted by an array of experts on the subjects under review and
further evaluated by an independent panel of experts on aging,
physiology, and medicine, were believed to constitute
recommendations that stood on their own. It was also believed
better to let the study speak for itself because of its potential
for use in future litigation under the ADEA involving BFOQ issues.
In sum, there was little or nothing that the Commission could add
to the exhaustive study, and good reason to avoid creating any
‘impression that EEOC had played a role in shaping the conclusions
reached -- something that it clearly had not done.

Nor did the Commission propose guidelines for the administration
and use of physical and mental fitness tests. - In a sense, the

guidelines requirement had already been met. The ge +ing
and selection procedure guidelines long utilized by t € ¥dn
—— the Uniform Guidelines on Employee Selection P ‘WYZQ
C.F.R. sec. 1607) -- had been referenced as t applicable

standards‘for the use of tests under the ADEA since 1981 (29 C.F.R.
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sec. 1625.7 (d)). Although these guidelines were in full force and
effect, they had been under review by prior administrations for
- most of the 80s and the early 90s. Because of this ongoing review
_there was a reluctance to reaffirm the statement contained in sec.
1625.7 (d). Shortly after the study was transmitted to Congress,
the Commission voted to discontinue its review of the guidelines.
This action assured that the guidelines would continue to be used:
and would 1likely be appropriate for validating public safety
fitness testing. Staff had begun assessments of the uniform
.guidelines for use in the publlc safety area, but before anything
was finalized the temporary exemption had expired and bills to
restore the temporary exemption soon followed in the House of
Representatives. Given these developments, and the presence of the
Commission statement already applying the guidelines to ADEA
enforcement, no further resources were spent on the matter.

It appears that soon after the study was transmitted to Congress

and its recommendations and conclusions were made public, an

intense lobbying effort to retain the exemption began. Several

powerful organizations representing management and labor were soon

expressing.  strong opposition to the elimination of age as a

criterion for police and fire hiring and retirement decisions. As

early as July of 1993, the Commission was asked to review H.R.

2722, a bill which would have restored and in fact broadened the

ability  of police and fire departments to use age limitations.

Although former Chairman Gallegos expressed the view that restoring
the exemption would be inconsistent with (i) the results of the

~study, (ii) EEOC’s past enforcement efforts in 1litigation, and
(iii) the objective of the ADEA to eliminate arbitrary age

discrimination, a bill restoring the exemption passed the House
with overwhelming support in November of 1993. The effort to

restore the exemption was blocked, virtually singlehandedly, by
Senator Metzenbaum who was said to have vowed to filibuster against
any efforts on the Senate side to follow the same path as that
taken by the House. After Senator Metzenbaum succeeded in
derailing the efforts to restore the exemption, the International
Association of Firefighters promised to withhold all future
_campaign contributions to Democratic senators until such time as
the exemption was restored.

During the debate over whether to restore the exemption, proponents
of restoration were harshly critical of the study and EEOC’s
failure to promulgate guidelines. They also gquestioned
EEOC’s alleged failure to challenge the use of age limitations for
public safety officers who are employed by the federal government.
Most of these attacks appeared to be nothing more than a convenient
cover for a deep seated opposition to the use of testing-in place

of age limitations. To illustrate, efforts were made to convince

Congress that EEOC’s charge was to develop a-uniform national teg

- Ty

accompanied with the appropriate scoring mechanisms| -- .in_ othe
words a safe harbor test that could be used everywhey 1
times without fear of challenge. The Commission nevg defre
this to be its charge and indeed there is no support Fer—that—wieW

~in the legislation itself. The law requlred EEOC to "determine
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whether physical and mental fitness tests are valid measurements of
the ability and competency of police officers and fire fighters to
perform the requirements of their Jjobs," to "determine which
particular types of tests most effectively measure such ability and
competency ," and to "develop recommendations with respect to
specific standards that such tests and the administration of such
tests should satisfy." These requirements do not call for'a single
safe harbor test. On the other hand, the study referred to various
types of tests that could be used and contained numerous references
to appropriate validation standards. Other charges against the
Commission or the study were similarly lacking in substance. For
example, . there is nothing that the Commission could do about
challenging age limitations that exist in federal sector employment
for the simple reason that those limitations have been specifically
authorized by Congress. See 5 U.S.C. secs. 3307 and 8335. When
Congress amended the ADEA in 1978 to remove the upper age cap for
most federal employees, it noted these separate statutory
prov151ons .for federal public safety personnel and made clear that
they were not to be invalidated by the ADEA

Proponents of using age limitations for police and fire occupations
continue to insist with considerable vehemence that such
limitations are called for to protect the public safety. There is
‘considerable evidence available to rebut this contention, the
foremost example being the Penn State Study. It is also clear,

however, that the departments have other significant concerns that
- surface from.time to time. Among those comcerns are the following:

(i) testing is an uncertain science and its use will lead to  at-
least as much expensive litigation as did the prior use of age
limitations under the BFOQ standard; (ii) testing will hurt many
officers who are unable to pass the tests and who do not have the
requisite years of service for retirement; (iii) taking action
against people who cannot pass physical tests may present problems
under the ADA; (iv) minorities and women will suffer at the entry
level if departments are unable to retire older personnel at a
designated age; (v) if departments are required to keep personnel
as long as they are able to pass a test, the generous 20 year and
out pension systems for public safety employees will no longer be
available -- the public will demand that they be replaced with the
nore routine less expensive civilian sector pension systems; (vi)

- departments will face constant litigation brought by 50 year old
applicants claiming that they were not hired on account of age;
(vii) on the other hand, if departments hire a 50 year old
applicant,. it is unrealistic to expect that person to serve 20
. years on the street as a law enforcement officer; (viii)
departments are irritated by the fact ' that Congress has
contemplated removing age limitations in public safety occupations
for state and local governments, while at the same time permitting

federal sector employers to use age limitations; ' (ix) fitnes
testing and fitness programs are viewed by many as |expensive tb
implement and maintain -- Congress has opened the door é@ nfgy
such programs at a time when many State and local goye s-arpe
experiencing budget deficits; (x) on a related cost éemcerm—son
contend that hiring and retaining older individuals will lead to -
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increased workers compensation and disability claims, and will
place service retirement plans in danger of insolvency.

Regardless of whether public safety or other less dramatic factors
underlie the opposition to removing age limitations from public
safety employment decisions,. the reality is that strong opposition
continues to exist. On January 24, 1995, a hearing chaired by
Congressman. Fawell heard testimony on whether the exemption should
be restored. Those in favor of restoring the exemption included
spokespersons on behalf of police and fire organizations and the
National League of Cities. These witnesses contended that labor
and management are united on the need to restore the exemption.
The police and fire spokespersons made the claim that the
overwhelming majority of rank and file public safety officers
strongly support the use of age limitations. Judging from the
comments made by committee members from both parties, there appears

" to be a consensus, at least on the House side, in support of

restoring the exemption. It is expected that Chairman Fawell will
soon introduce a bill that, if passed, would implement the views
expressed by those favoring the use of age limitations. There have
been some indications that the Senate is far more ambivalent about
the need to use age limitations. Thus, the outcome on this policy
debate remains uncertain. : :

If the Commission is invited to comment on Chairman Fawell’s
proposal, as we expect it will, the Office of Legal Counsel would
recommend that the Commission continue to oppose restoration of the
exenmption. The reasons for our recommendation can be stated

- concisely. The purpose of the ADEA is the elimination of arbitrary

age discrimination in employment and the elimination of employment
actions based upon stereotypical - assumptions regarding the
capabllltles of older individuals. Prior to enactment of the
temporary exemption in 1986, the Commission was successful in
convincing most courts that age did not represent a BFOQ in the
area of public safety occupations. Nothing whatever appears in the
Penn State Study to suggest that the Commission’s or the courts
that agreed with the Commission’s view were wrong. Should the
Commission agree with this point of view, we have attached for your
consideration a letter .signed by former Chairman Gallegos
expressing Commission opposition to H.R. 2722. 1In our view, this
letter sets out the principal reasons for Commission opposition.

A final point warrants discussion. If for "bigger picture"
reasons, the administration prefers that the Commission not take a
position on the merits of this issue, we would still urge the
Commission to oppose any efforts by the Congress to require a

'second Commission sponsored study. We take this position because

we believe the first study provides answers to the. crltlcal

questions asked in 1986, that is, age is not a good
1 iEj E§?1:
€O P od
s€ containeq-

ability to perform public safety jobs -- tests are a

such tests can be.validated under standards such as th
in the Uniform Guidelines. To conduct a second stud

needless expenditure of public funds, and to the extent that the




' objective of a second study is a.safe harbor test, that concept

would go against the grain of fundamental principles of test
validation. Users of tests must find testing mechanisms that are
- tailored to the specific performance criteria needed to perform the
specific jobs in question. ' '

COPY
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AFFIRMATIVE ACTION REVIEW c;
OUTLINE OF THE REPORT g DI

[approximnate],

1. INTRODUCTION
1.1 Purposes of the Review
1.2.  Analytical framework
1.3  The Adarand Review

2. AFFIRMATIVE ACTION: HISTORY AND RATIONALE .

2. 1 Background ‘
2.2 Fair Employment -- The Executive Order

‘2.3 TFair Employment -- The Enforcement of Tile VII
24 Education

2.5 A Note on Affirmative Action for Other Minorities
3. HAS AFFIRMATIVE ACTION WORKED?

3.1  Review of the empirical literature, in summary
3.2  Effect on earnings
3.2  Effect on cmployment

4, THE FIRST RATIONALE FOR AFFIRMATIVE ACTION: THE CONTINU[NG
PROBLEM OF DISCRIMINATION

-3.1.  Evidence of continuing discrimination
3.2, Results from random testing
3.3° Continuing disparities in economic status

5. REVIEW OF THE PROGRAMS -- An Initial Taxonomy

6. OFFICE OF FEDERAL CONTRACT COMPLIANCE PROGRAMS [Section 7 in this
printout] ' '

6.1 =~ Concepts & Principles

6.2 Policies & Praclices

6.3 Performance & Effects

64 A Note on OFCCP Anti-Discrimination Enfmcemcnl Functions
6.5 Conclusmns and xecornmcndatlonb
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" antidiscrimination enforcement, decreasit /}' mw( &o 5. On the other hand, the
fact that we observe so much continuing - inequality of opportunity
-does not imply that affirmative action is Xes-— 'y one 100l among many
that must play a part in creating opportu; Ke. |

1.2.3. The second test: is the program fair? : : <->
For cac‘z@:&ml program, at the President’s dxrccuon. the Review team asked cach : w/
agency hea 1o apply the following test of essential faimess: e
(1) Not quotas. Quotas are intrinsically ngxd and intrinsically relegale quahﬁcanons and

other factors to.secondary status. Does the program cffccuvely avoid quotas for
inclusion of rmnomles or womnen?

(2) Race-Neutral Options. In a program's design or reconsideration, have options for
using various race-neutral decision factors been analyzed and reasonably rejected,
given the available information and experience, because those alternatives are unlxkely

, to be: acceptably effective in advancmg the program objectives?

(3) ° Flexible. If race-neutral measures will not work, is the measure appliéd in a flexible
manner, and were less extensive or intrusive uses of race analyzed and rejected based
on a dctcrrrunanon that they would not have been acceplably effective?

4) Trans:tlonal. Is the measure limited in duration, and does the administering agency
periodically review the continuing need for the measure?

) Balanced Is the ejj‘ect on nonbenef iciaries sufficiently small and d1ffusc O as not to
' unduly burden their opportunities? In other w ords, are other jobs or other similar ,_/
bencﬂts available, or is the result of the program to close off an irreplaceable benefit?

1. 2 4. Affirinative Action: .The Right Way and The Wi rong “ay

~ In shom, theré is a right way to do afﬁrmanve action, and a wrong way. This review sceks to
scrutinize many of the existing programs to ensure that they are being done the "right way."
This means two things: they must actually work to.effectuate the goals of fighting
discrimination and encouraging-inclusion; and they must be fair -- i.e., no unqualified person
can be preferred over another qualified person in the name of affirmative action, decisions

- will not be made: basis of race or gender except when there is 2 special justification for doing
so, and these measures will be transitional. Only by applying these principles can we
‘aggressively and simultaneously pursue remedies to discrimination, the inclusion we need in
order 10 strengthen our institutions and our economy, and esscnhal fmmess to all.

7.3 The Adarm;d case

n: \masrer 4 DRAFT 6/26/95 . &M o regem /aulCQPY
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n June 12, 1995, in-the case of Adarand Constuctors, Inc. v. Pena ([cite]), the United States
Supreme Court issued a major ruling affecting federal affirmative action programs. Most
_ significantly, the Court held that federal affirmative action programs, under the equal

protection component of the Fifth Amendment's Due Process Clause, must be reviewed by
the courts using “strict scrutiny.” To surmount this hurdle, the program must be shown to
meet 2 compellmg governmental interest," and must be “narrowly tailored to meet that .
interest.” This is a more demanding legal test than had prcvxous]y been applied to federal
afﬁnnatwe action programs, and as a practical matter jt will require the administration . ~—

_ d the courts to engage in an analysis of federal programs across the board.

The Court’s decision, naturally, concerned what is permissible under the Constitution, and the
way in w hich courts can examine that question. The review directed by the President,
however, was concerned with policy. In other words, the President asked the review to
analyze whether a particular program was wise social policy, rather than whether it was
- constitutional. Alowever, the quesiions asked by the President are not dissimilar to the
questions that will have to be asked by any post-Adarand analysis of programs. In particular,
this review’s analysis of the "faimess" of particular programs tracks the analysxs done by
counts for whether a program is "narrowly tailored.”
[ N 1 ¢ tlh;'f
ilefthe questions may be similar, the nature of the answers required are different.
To survive ﬁnc "strict scrutiny’ mandated by the Cour, the justifications both for a compelling ﬁwsj\
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Neither this review nor the current debate over affirmative action occug in a/historical
vacuum. This section sets forth the context for this review, and, indeed, for the current set of
affirmative actjon programs. First, it examines the history of the creation of iodern
affirmative action programs, which was a result of the efforts to overturn twq centuries of
discrimination. Then, it examines whether such discrimination persists today, requiring a
continuation of affirmative action. Finally, it briefly discusses the Clinton Administration’s
actions leading up to this review on the area of affirmative action.

211 Background

Current affirmative action programs are best understood as part of our njtional effort to
redress racial inequality.. Some affirmative action efforts began before the great burst of civil
‘tights statutes in the 19505 and 1960s,, But these programs did not truly|take hold until it

.

s
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Wém of June 28, /995,
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political exclusion that continued into the 1980’s. Those who think that
egregious voting rights violations are a thing of the past ought to read the
Comnmittee Reports issued by Congress in connection with the 1982
amendments. In particular, the Report of this Committee -- the Senate
Judiciary Committee (No. 97-417, May 25, 1982) -- documents widespread,
continued, serious exclusion of minorities from political participation. After -
its in-depth re-examination,- Congress came to the same conclusion as the
Zimmer courts and enacted the 1982 amendments.

When I first started thinking about voting rights and remedies, it was not on a
clean slate, or as a theoretical matter. I base my support.of the "totality of the
circumstances” standard on the wisdom of many federal courts and Congress.

My own experience has shown me that the “totality of the circumstances"
standard is a useful tool. In the case I litigated against the State of Arkansas,
we faced a situation where voter registration opportunities were severely
limited. All voters suffered from the fact that voter registration locations often
were difficult to get to, that these locations had limited hours of operation, etc.
However, African American voters felt these restrictions most harshly,
because of a long prior history of exclusion from the political process and
other circumstances. Regardless of the intent, the Arkansas’ restrictions,
combined other local facts and circumstances, had the effect of disadvantaging
African Americans more than whites. I think situations like this are probably
what led this Committee, the Senate Judiciary Committee to write in its 1981
Report on Voting Rights Act amendments: “"The intent test focuses on the
wrong gquestion and places an unacceptably difficult burden upon plaintiffs in

voting rights cases."!

Key Points: Use “totality of the circumstances,” not "results" to describe this standard.

This standard was developed by numerous federal courts faced with
real situations of political exclusion. It ultimately was adopted by
Congress, with broad bi-partisan support and signed into law by
President Reagan. It is a practical response to real problems.

COPY
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i THE WHITE HOUSE

WASHINGTON

JUNE 3,1994
++ MEMORANDUM FOR PHIL LADER L
% FROM ' DONSIA STRONG, DPC ¥~ N
'STEVE WARNATH, DPCs~
SUBJECT ~ EEOC HEARING
CC: CAROL H. RASCO

TRACEY THORNTON, OLA

Senator Heflin has scheduled a hearing on June 9, to examine the Prdpo_sc_d Consolidated Guidelines
on Harassment Based on Race, Color, Religion, Gender, National Origin, Age or Disability. He has
requested that the EEOC testify. As you are aware, the Chairman is not a Clinton Adfninistration

appointee and, in fact, will be on travel on the hearing date. It is our understanding that the Chairman
is reticent about testifying. There is no other appropriate staff to testify.

This memo has been prepared to apprise you of the sitﬁation and seek guidance en how we should
proceed. : '

BACKGROUND

The proposed guidelines would inform employers and employees of their respective rights and

responsibilities as they relate to the categories protected by Title VII (race, religion, national origin,

gender, age, color or disability). X
The impetus for the guidelines was a proposal by a former Commissioner to issue guidelines on racial
harassment because, at that time, the EEOC had promulgated guidelines for.only sexual and national
origin harassment. The past Commiission was persuaded to issue consolidated guidelines which would
provide guidance for all the protected categories.

The EEOC Office of Legal Counsel sought to consolidate twenty years of judicial and Commission
precedent, the existing guidelines and the Commission's Policy Guidance on Sexual Harassment that
was issued in the 1990. The guidelines were intended to explain and interpret existing law, not to
create new law. : :

.On October 1, 1993, the Commission published the guidelines for comments. The comment period
~ ran for 60 days and EEOC received 86 comments. Shortly, after the comment period, several op—ed
. pieces ran which misconstrued the guidelines as banning religion from the workplace entirely. On
February 24, EEOC staff then met with a coalition of religious groups from the right which resulted in
~ the coalition calling for the removal of religion from guidelines. :

In eaﬂy March the Commission began to receive a large volume of mail and telephone calls

expressing dissatisfaction with the inclusion of religion in the guidelines. The Commission extended
the comment period until June 13, 1994. To date they have received about 5,000 comuments. - “p—

Indeed, some of the issues taken with the guidelines have merit. However, to the u@ﬂPxY
[ ’

guidelines do clarify current law and provide necessary guidance we should suppor

I



We probably do not want to back away from the guidelines because those interested in the other =
. protected categories and other religions are fully vested in this matter and alerted their Hill supporters.
On March 16, EEOC staff met with religious and civil rights groups that support keeping religion in
the guidelines. ‘ _

We have asked Leg Affairs to contact Senator Heflin to determine whether the hearing can be

-, postponed. . S LT

We agreed with EEOC that they prepare testimony which explains the intent of the guidelines and
concedes where it is wrong. Steve and I suggest that the testimony state that the guidelines will be
reviewed anew when the new commission is seated. Therefore, the EEOC witness can take all
suggesfions and suggest that the guidelines will be reviewed further and released for comment upon
revision. :

On the House side Rep. Wolf is threatening to hold up the Appropriations bill (which creates all other
problems). The subcommittee markup is next week with full committee markup the following week.
The chief committee staffer has suggested a compromise which we think is fine-— that a rider be
“included prohibiting the adoption of the guidelines until a commission is seated. -
We need guidance on who should be testifying, who would be willing to talk to the incumbent to
encourage him to testify (OMB? EEOC is an independent agency ——Cheryl Mills is looking at how
much the WH can discuss this hearing with them), when we may possibly have a chair (we understand.
we're in the last rounds), and if our strategy for Appropriations is ok. You may recall you resolved
the last EEOC issue. '

[copy
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SENT BY: ' 7-11-94 ; 9:20PM : ~ EEOC- 202 456 7028:#20

Issues involving Commission Operations - cont.

[ MMBMMS Chairman Major Owens’ staff has complained about
the reportedly large performance awards given to favored Commission staff, desplte
record poor performance by the agency.

° mmmmwmmmummmm - Refer to -
Serrano Amendment of the Civil Rights Act of 1991, which mandates that the EEOC
conduct an education and outreach program for historically underserved communities.

° Commission’s Technical Assistance Role - The Technical Assistance Revolving Fund

was authorized in 1992 to establish a rcvolving fund to finance the cost of providing
- education, technical assistance, and training. The Fund’s corpus was authorized

through a transfer of $1,000,000 from the Commission’s Salaries and Expenses
appropriation. The activities sponsored by the Fund for a fee are meant to
supplement basic informational materials and services provided free by the EEOC.
The Fund became operational in FY 1993 and supported over 40 Technical Assistance
Program Seminars (TAPS). These seminars were targeted almost excluswely to the
employer community.

AUTHOR’S NOTE: The Office of Management is administering this program and
has made plans for a new division within that office, with additional staff positions.
It is seen primarily as a fee generating opportunity. There is essentially no
coordination with thc Office of Communications and Legislative Affairs either in the
~ development of the programs offered or the outreach/marketing plan. It is a good -
example of turf wars and self-interest undermining the overall mission of the agency.
(Please excuse the editorializing — ceg)

outlino
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Doe v. Mercy Hospital

Q.

Doe v. Mercy Hospital is a lawsuit brought by a doctor
who was denied operating privileges when Mercy Hospital
learned that he was HIV positive. What 1is the
Commission’s involvement in this case, and what are your
views on whether Dr. Doe would pose a direct threat to
others if he performed surgery? '

Dr. Doe has brought a suit in the Eastern District of
Pennsylvania, alleging violations of the Rehabilitation
Act and Title III of the Americans with Disabilities Act.
At this point, I have no knowledge of what, if any,

involvement EEOC has with his case. [Confidential: Doe"

filed a charge with EEOC. A recommendation from the
Office of General Counsel against litigation is currently
before the Commission.]

The direct threat defense is always case specific. Since

'I' am not familiar with the facts of this case, I do not

feel it is appropriate to comment.

COPY



Charqes Aqainst the President, Governors, etc.

Q. I have received inquiries from constltuents about charges they .
have pending against high-ranking city or state officials.
[Alternatively: I have seen reports that some White House employees
have brought discrimination charges against the White House] What
will EEOC do with these charges? :

Information section 320 of the 1991 Civil Rights Act gives
" certain "presidential appo1ntees" the right to file discrimination
charges and section 321 gives certain policymaking appointees of
state and local governments the right to file discrimination
charges. Proposed EEOC regulations were sent to OMB, reviewed by
White House counsel’s office and then withdrawn from OMB at the
White House'’s suggestlon They had a number of questlons about the
coverage and operation of section 320. :

A. I have been advised that EEOC 1is working on operational
instructions for the processing of these types of charges I will
ensure that these charges are treated carefully and expeditiously
by EEOC. We will work with OMB on whatever regulatory guidance
needs to be developed for these types of charges

|copy
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"Remarks

' by

‘Vice President Al Gore
to .
Natlonal ASSOClatIOH for the Advancement -

of o

Colored People

Chicago, Illinois

July 12, 1994

(ACKNOWLEDGEMENTS FROM ADVANCE)

After Pl esndent Kennedy s assassination, Pr esndent Johnson addr essed a joint session
of Congress, and remlnded everyone that no eulogy or memorlal could honor Kennedy more
than passage of the Civil Rights bill. : .
L "We have talked for one hundred yeals or more,’' JohnSon said. "Yes, it is now
tlme ‘to write the next chapter." ' :
N Thu ty years ago this month, that next chapter -- the Civil Rights Act -- became law.
" The time had come, but not just for celebration. = :
. Forwho could think the work was done when --less than a year after Medgar Evers'
mur der --.racial VIolence was still so prevalent; when churches were burned simply because
lcan-Amencans wanted to practice a-basic right -- the right to vote? And who could
thmk. the work was done when during the same month Johnson signed that landmark
. 3_~leg|slat|on ‘the search continued for three missing volunteers from Freedom Summer -- two
‘ 'whlte, one black -- along the red clay roads in towns like Meridian and Ph|ladelph|a,
Mlssnss:ppl" .
ST We all know the tragic stmy of Jlm Chaney, Andlew Goodman, and Mickey ‘
o ,Schwelnel But what is too often forgotten -- not by the people in this room -- is what
L happened after these three brave young men disappeared.
. Skeptlclsm, doubt and fear. didn't stop the activists of Fleedom Summer. Few -
volunteers packed their bags and went home. Afr |can-Amencans did not give up the fight.
S Intlmldatlon served only to motivate. : '
o - "Whenever an incident like this happens,” one volunteel said, "everyone reacts the
‘-same way. They become more and more dedicated." R \ S
’ Wonds that reflect your philosophy.. '
o "It is a philosophy you've been putting mto plactlce fm 85 years since the NAACP.
Ch s was onganlzed in New York. .
o * Whether-in the halls of Congless, counthouses like Topeka or thtle Rock, on the
: AN ‘stleets of small towns in MlSSlSSIppl or the inner cities of America ... you've dedicated -
"‘-»',yourselves to change. Often alone, you've refused to beintimidated. You fought for _
L] pnnclple You fought to win.
" In a sense, that is the philosophy of this-Administration. That s why, when PleSIdent ,

Cl|nton sear ches for appomtees, he looks for those who hold thls philosophy close to their .

COPY ;




o Cabmet membels like: Mike Espy and Hazel O'Leary and Ron Brown and Lee
;_,','Blown -and Jesse Brown ... Surgeon General Jocelyn Elders.

A They ve spent thelr lives refusing to be intimidated... fighting for principle

And remember last year when I spoke in Indianapolis and told you we would have
a. gleat Ass1stant Attolney Gene| al for Civil nghts" Deval Patrick has been Just that:
gr eat.

He'll talk about these issues later today -
But let me tell you how much he's done to galvanize civil rights during the short time
he s been in Washmgton
' He s been there when it comes to voting nghts He s orgamzed a voting rights task
force and his division is devotmg more resources to this issue than any in history.

>, He's been there when restaurants llke Denny s tried to discriminate against African-
Amencan customers. ' : ‘
He's been there for those who want a fair shake when it comes to housmg -- the
Justlce Depaltment increased  the number of fair housing cases this year by 35%.
We can't allow the clock to be turned back. We can't allow. people to be denied
equal oppmtumty because of the .color of their skin. :
. I'vementioned Deval Patrick and Mike Espy and Jesse Bl own to make the po|nt that
the PleS|dent was serious when he- sald he wanted an Adm|n|st| ation that "looked l|ke 3
Amenca : : : '
", Butlet's make no mistake about it. What counts most is not their dlverSIty but their
: |l|gence, dedication and desire to make this country even greater. Without their character
- ;W|thout the excellence they bring everyday to their jObS, we couldn t possibly have had
such a- gleat yea| and a half.
‘ And yes, we have had a gr eat year and a half.
You made an investment |n "Clinton/Gore, and like all good investments... this one

Remembel what thmgs were llke in. 1992"
. During the campaign I used to say everything that should be down was up -- and
"""_everythmg that should. be up was down. Housing starts, down. Job creation, down.
_:'.GIOWth down. Consumel confidence, down. Inflation, up. Deficit, up. Unemployment up.
- And I would say we were gomg to 'make things right side up again.
“We have : :
_ Unemployment s down.. The deﬁclt is down Housmg starts are up. Growth |s up.
" Jobs are up.
_ . Despair.is down. And hope is up Your mvestment is paying off! We're bringing
"‘.g-_change to America!
‘ Change hasn't always come easy For every vote like Head Start -- wh|ch passed 98 -
“ 1in the Senate and 393 - 20 in the House -- there have been some votes we've had to fight
o _tooth and nail for. And since I spoke to you last year, even I've had the oppoltumty to
0 fv'o\te [EVERY TIME I VOTE, WE WIN ROUTINE] : - ‘
-+ " But, Lcan't take all the credit. Politics is a team sport. And this Administration's

- v'<_»accompl|shments show what we can do when we pull together as a team. ,
~ Let's talk about one issue. Jobs. ' ' C R




When Geolge Bush was President, we were losing 10,000 manufacturing jobs a
% week Unemployment was at 7.4% -- and that didn't count those working palt-tlme or
_"5":-those too discouraged to work. : :
' ' Well since Inauguratlon Day we've cr eated close to 3.8 mllhon _|0bS
Mone new businesses star ted in 1993 than any year since we started counting.
~And we did a lot more. o
e o We passed the smgle largest deficit-cutting plan in hlstory It will reduce the deficit

: by close to 5 billion over five years. :
‘ Remember how you used to fight for good leglslatlon only to see it vetoed" Now the
Presldent signs: those bills. .

... Motor votel" "Geor ge Bush vetoed it. NAACP supported it. Bill Clinton sngned it
mto law' ; :
i Famlly and Medlcal Leave" Geonge Bush vetoed that too. NAACP pushed for it.
And Bl“ Clinton signed it!!
" Bill Clinton's also a man who believes that no one who works full time should live
’|n povelty So we expanded the Earned. Income Tax Credit (EITC), a credit which will
increase living standards for.20 million Amencan famlhes
. " 'And what about education? : _ - ' :
' We've increased funding for Head Start. ‘We've created the Hlstorically Black
g 'College and University Capital Financing Program. We've passed National Service. We
h .‘passed the Student Loan Reform ‘Act of 1993. And we set forth "Goals 2000."
, * . You invested in us, and we're paylng back by investing in all of our children!
o But as fal as we've come, thele S Stl“ S0 much to do

<\ Cl(lME

o We have to do more when it comes to crime. Just look at the newspaper Chlldren
- who are afrald to. walk to school. Children who sleep in bathtubs to protect themselves
5 " against drive-by shootings. A few months ago, children, just blocks from the White House,
f-had their chemistry class mtenupted with a banage of gunfire. : .
e We re working hard to turn this:around. The Brady Law and the Assault Weapons‘
o ..‘Ban 100 thousand more cops on the beat. o
. ‘But we also know that gun control and more pollcemen isn't a cureall. We will not -
‘~-;;solve the problem of crime by focussing just on locklng people up.
' We have to prevent crime. :
,’ " Yesterday, I was at a Confer ence that looked at the ways we can st| engthen families
e -in;America. 1 go to this Conference every year. <
Vf'f‘ =7 It'sa chance to listen not ]ust to experts but to people. flom every walk of life.
o Yestelday we talked about fathers and fatherhood. 40% of children in America
- ._ﬁdon t live with their biological father. A lot more l|ve w:th fathers who are unable to give
" “them the emotional support they need. :
. . -1 believe that the key to pleventmg crime is a strong, solid famlly But we can t look
at famlly issues in isolation. We need to look at ways to create safe street :
'walk on ...ways to attr act busmess so thele are jobs for people willing to
" for ch|ld|en eagen to lealn




S L That's why we're so proud of our Community Empowerment program.: _

( SR We asked communities all over America to design their own plans for revitalization.
?'We asked fox plans that would look at all these issues. The plans are in. Help is underway.
‘-5-'«"-‘We re going to help communities help themselves. ‘That's how we bring families together.
That's how we give them the/power to stay together.

'HEAﬂTH CARE

. We also have a lot of work to. do when it comes to health care.

" You know all about the 37 million Americans without coverage and the million more
_who are underinsured. We have a health care system that will cost each American family -
$14, 000 a year by the year 2000. :

X We can't afford it. : : -
... 7 And you know that every ‘crisis hits mmontles and low income households the
‘ haldest Heath care is no exception. African-Americans have twice as many low birth
welght babies than whites. * African-Americans have cons1de|ably less access to prenatal
care. And the life expectancy -of Afncan Americans is close to ten years less than that of
._’whltes . o ' ‘ :
You hear a lot of talk about people losmg insurance because of, "preexistent
L 3condlt|ons . :
~ High blood plessure is one. Dlabetes is another. There s no questlon we need a
."system that guarantees coverage to the uninsured and the unemployed and the working.
e " poor. Those who have been left out of the system. :
( e That's why you endorsed the Clinton health care plan, ‘
-Your endorsement was a great shot in the arm for all of us who want a health care
: ‘ -plan fm America. Because the NAACP fights for people. You are notjust another interest
_.'gloup ‘You're an ar 'my on the side of right. :
T ‘So, thank you for that endorsement.
. Now, “there are still those who' will ask, "What good is universal coverage when
/ ;thele are no p|ov1ders" What good is covelage when _hospitals are overrun and clinics
- ove|c|owded"" '
Let me tell you what good it is.
- Unlvelsal coverage will attract providers. With un|ve|sal coverage, p|ov1dels will
.‘;.'look at poor urban and rural areas and they will see. people holding cards -- cards that
. v;«”'/ensu:e health care coverage that can't be taken away.. They'll see places where they can
' ~make money. New'clinics and new hospitals -- with more providers -- will not only ensure
a healthier people, but lt will go a long way in 1ev1tal|zmg the communities I just spoke .
.about :
B - That's why it's so |mp01tant that your support of the Cllnton health care plan
- . doesn't stop with your endorsement. Now it's time to write letters... get on the phone tell
. Uyour congressmen not to come how wnthout a health care plan! Tell them to give Amenca
" what it deselves the same gualanteed health care that each and every one of them has,

\\\\\

- a plan paid foi* in large part by their employers. And that means you.

' There is one other alea I want to bring up with you, today. CQBY
‘ It s been almost three years since the military overthrew Jean- Bel tr

( , ".'democlatlcally elected President of our nelghbm to the South



Let us Iook‘back to salute those who fought fon Justlce in their tlme, nd rededicate

“ "'"ourselves to the ﬁght fon Justlce in our own. - COPY
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- Issues involving Commission Operations - cont.

Controversial Enforcement Pgiicies -

©  Full Investigation

& ' Full Relief (v. lesser voluntary settlements)

. Emphasis of Individual Charges-ovex" Systemic/Class

Mission of Lhe Agency - current view is solely law enforcement focus no educatlon

Joutreach focus and no assertion of federal eeo leadership.role -

Jurisdiction/Autonomy of Field Offices - all litigation decisions have to be made by
HQ, field offices cannot proceed on their own

State & T.ocal FEPA Wgrkshaﬁng Contracts - Under Title VII, the EEOC must

contract with qualifying State and Local Fair Employment Practices Agencies
(FEPAs) to process charges within the FEPAs jurisdictions. The quality of FEPA
performance is a constant issue in Congressional oversight. As noted in the
Transition Report, new FEPAs charge that contracts are not awarded competitively
and, therefore, there is little incentive for the FEPAs with contracts to perform well.

~ Those FEPAs in turn charge that. they are provided with madequate resources to

perform their responsibilities.

* [MEMO ON FEPAs TO COME]

Tribal Employment Rights Qrganizaﬁons (TEROs) - EEOC contracts with TEROs,

which are akin to FEPAs, to process charges on Indian Reservations. The program is -
relatively new and small, with little attention havmg been given to it until Actmg
Chau'man Gallegos.

[See‘attached memorandum on TEROs]

Computer Qapacigy - Charge/Litigation Tracking Systems -.

[Sée attached memorandum on EEOC’s Computer Systemé]
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. Issues i_nvolving Commission Operations - cont.

outline

©g:7/12/94-11:50pm

Pgrformance Reviews/Awards - Chairman Major Owens’ staff has complained about
the reportedly large performance awards given to favored Commission staff, despite -
record poor performance by the agency.

: Imprgviﬁg Commission Service to Traditionally Underserved Qommuni;ies - Refer to

Serrano Amendment of the Civil Rights Act of 1991, which mandates that the EEOC
conduct an education and outreach program for historically underserved communities.

ngmlsswn s Technical Assistance Role - The Technical Assistarice Revolvmg Fund

was authorized in 1992 to establish a revolving fund to finance the cost of providing
education, technical assistance, and training. The Fund’s corpus was authorized
through a transfer of $1,000,000 from the Commission’s Salaries and Expenses

~appropriation. The activities sponsored by the Fund for a fee are meant to

supplement basic informational materials and services provided free by the EEOC.

The Fund became operational in FY 1993 and supported over 40 Technical Assistance '

Program Seminars (TAPS). These seminars were targeted almost exclusively to the
employer community. :

'AUTHOR’S NOTE: The Office of Management is administering this program and

has made plans for a new division within that office, with additional staff positions.
It is seen primarily as a fee generating opportunity. There is essentially no
coordination with the Office of Communications and Legislative Affairs either in the
development of the programs offered or the outreach/marketing plan It is-a good
example of turf wars and self-interest undermining the overall mission of the agency.

: (Please excuse the ed1tonahzmg - ceg)

COPY
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THE WHITE HOUSE

WASHINGTON -
September 28, 1993

MEMORANDUM FOR ROBERT RUBIN

FROM: . Peter Yu

SUBIECT D Affirmative Action & Procurement Reform

" Two of the central issues at Wednesday's meeting with the Vice President will be whether
to waive affirmative action requirements (Executive Order 11246) for procurement of commercial
jtems and for purchases of less than $100,000 (purchases of less than $25,000 are currently
exempt). I strongly recommend against such a waiver, for both substantive and political reasons.

L WMEQQNSM

1. The Executive Order is a cornerstone of modern employment law and has greatly
improved the economic status of minorities. EO 11246 has 3 wide reach: covering $184
billion in government contracts for 95,000 businesses with 27 million employees. Thus it is not
surprising that the EO has improved employment opportunities for minorities: about 20% . of
contractor employees are minorities, compared to 12% of noncontractor employees. This in tum
has improved the economic status of minorities: data suggest that affirmative action in the public

sector and among contractors has encouraged the development of the ‘black middle class.

5. The need for EO 11246 is as great as ever. As reported ten days ago on the front page
of the Wall Street Journal, essentially all of the job loss in the last recession was. among African
_ Americans——60,000 jobs in large companies alone. The data are shocking——and point to the
need to keep government at the forefront of equal opportunity. '
" Moreover, government requirements have assumed added significance with the declining
efficacy of private causes of action. In the 1980s, the Rehnquist Court's assault on various
. employment discrimination laws made such suits virtually unwinnable. While this situation has’
improved some under the Civil Rights Restoration Act of 1992, government leadership in this

‘area will prove a far more efficient force for equal opportunity than private litigation.

3. Little will be gained by waiving EO 11246. ‘No one knows the real costs of EO 11246.
My instincts and experience tell me that those costs are not great. In most cases, the EO calls .
for the compilation of demographic data, and remedial action only if there is a likely violation.
In the mid-1980s, I worked on the Ford Foundation's affirmative action plan for grantees: in
general the costs were minimal——and sometimes those who protested the most were not really
concerned about the COSts. ' - : ) B

More broadly, what is the cost of faimess? The bottom line is impoOr] Q%X( nly

0

raison d'etre. CRA requirements, the collection -of HMDA data by b

B

b
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regulations, FLSA, OSHA--all are far more costly than any affirmative action plan, but few
challenge those costs.

4. A waiver may bave undesirable downstream consequences. After procurement reform,
it will be difficult to justify requirements on universities, hospitals, and day care centers receiving
federal funds. -Moreover, a waiver will increase pressure on state and local governments that
piggyback on federal standards. ‘

I.  PoLITICAL CONSIDERATIONS
To my mind, all political considerations militate against a waiver:

° The politics on this are daunting: when President Reagan was considering a revision of-
EO 11246 in 1985,' Senator Dole and Congressman Michel publicly criticized the plan.
They were joined by 200 members of Congress, a coalition of civil rights groups, the
National Association of Counties, and the National Association of Manufacturers. A 1985
Fortune Magazine poll found that a majority of business leaders supported the Order.

° The timing could not be worse: as noted above, the disparate impact of the recession on
minorities makes this a particularly inopportune time to draw back from EO 11246.

° As was threatened in 1985, Congress may, in response to a contraction of the Order,
attempt to codify EO 11246 in appropriations measures: I do not believe we want to put
~ourselves in a position whcrc we must oppose such requirements.

° As a symbolic matter, EO 11246 is almost 30 years old--signed by President Johnson
in 1965. It has been a cornerstone of equal opportunity pollcy——the source of the famous -
"Philadelphia Plan" for construction hiring and referenced in the recent "glass ceiling"
studies of corporate America. Editorialists will be surprised by the contraction of the EO

- by a Democratic Administration-—especially in the name of unspecified savings.

° Finally, edltonallsts and pundits are likely to observe that
- the last two senior Executive branch official to call for a reform of EO 11246
were C. Boyden Grey and Ed Meese; : :
- - the third—to—the-last official was an EEOC Chairman named Clarence Thomas

COPY

' lAlthough"thci current proposal would likely be spun as "procurement refofm," I have

_absolute confidence ‘that others will spin the proposal as "underminin affirmatlve action.”
111d Spin the prop g
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EXECUTTIUVE OFFICE O F T HE P R'E SIDENT
15-Jun-1994 09:27pm

TO: (See Below)

FROM: Carol H. Rasco

. Economic and Domestic Policy

SUBJECT: Civil Rights

I have received your mail message of last evening with the
attached message you had received from Lori Victor which was cc'd
to Daryl Hennessy and Margaret Shaw.

I want to assure you that I fully understand the seriousness of
this issue and that "several people have put a fair amount of time -
into this over many months." However, I feel it important to set
the record straight. ' '

The memo from Mac Reed was hand delivered by him to my office on
June 13 and that is the date on his note, not two weeks ago as.
noted in Lori Victor's mail message to you. Therefore, there is
no "shaking loose" of the memo from my office to be done. On the
13th ‘it arrived in my office after I last was at my desk prior to
attending the White House dinner. The next morning I
unfortunately did not find myself free of meetings prior to
leaving for Kansas City and upon my arrival back at 7:10 p.m. I
attended a brief meeting and came home. Today I unexpectantly was
not free to review your email nor Mac Reed's note and package
until after 7:30 p.m. Certainly after seeing the two emails I
knew I would get a message on to you tonight as again I do not -
wish to be seen as an impediment.

On April 22 I sent a memo to Mac after the most recent "clearance"
distribution of the memorandum. I asked in that memo to Mac the
same questions I had asked some time previously.. I to date have.
had no responses to those questions except a phone call from Mac
recently which I have tried several times to return and we haven't
been in our offices at the same time. I felt my questions were
legitimate as I knew I would be asked those questions and indeed
have been asked. those questlons by others.
The questions were bas:.cally How were the co-chairg eGPY
up@n’7 What does "under the auspices of the DPC" mea:

.especially since the DPC head is not even named as
member’7 :




I am fine with this group moving ahead. With no responsé to my
inquiries I will assume that I should move immediately to request
a meeting with the A.G. and the OMB Director to work with them to
determine how we will set this up so that we can move immediately
‘upon the issuance of the memorandum from the President. I will

- have my assistant call both the A.G.'s office and the OMB
Director's office tomorrow to set that into motion.

I hope this clears the matter up for ail.
Thahk you.

Distribution:

TO: Christopher F. Edley, Jr

CC: John Podesta

CC: Donsia Strong .

"CC: Lori L. Victor

CC: . Daryl P. Hennessy

CC: Margaret R. Shaw
CC: R. Paul Richard
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EXEC U.T I VE OFFICE OF T HE PRESIDENT

11-Jan-1994 11:00pm
- TO: ' Christopher F. Edley, Jr

FROM: . Carol H. Rasco , :
Economic and Domestic Policy

CC: Donsia Strohg ,
CC: Rosalyn A. Miller
SUBJECT: RE: Civil Rights Working Group

I have tried to call your office tonight as well as having the
White House Operator call your office, your residence (she tells
me she doesn't have a working number for a residence) and she has
tried to beep you. I will discuss this with Leon tomorrow since
clearly my memo (to one person.with ATTN: directed to another
"person and now you as yet a third person answering it) is clearly
being miscontrued while at the same time three or four people WERE
copied in the White House on the original distribution and now you
are telling me the AG as well as George have been consulted today
but still no consultation or discussion with the person/COuncil
with whom yes, the working group very logically belongs....it is
all a mystery to me. - -

lcopy|




EXECUTIVE OF F ICE OF THE PRESIDENT

12-Jan-1994 08:06am

TO: . Carol H. Rasbo

FROM: Christopher F. Edley, Jr

: Office of Mgmt and Budget, EG
cC: . Donsia Strong

CC: , Rosalyn A. Miller

SUBJECT: RE: Civil Rights Working Gfoup

I}m éwfully Sorry. Must be budget pressures interfering with my
judgment and collegiality. : ' '

I of course want to include DPC staff early and often in what OMB
'is working on, as I hope DPC will try to do with OMB.

Let's start this again.

COPY




EXE C‘U T I VE OFF1I C E OF THE "PRESIDENT
01-Nov-1994 12:43pm

TO: _ Stephen C. Warnath

FROM: Jeremy D. Benami

Domestic Policy Council

SUBJECT: Korematsu event

Mikva indicated to Carol that he doesn't think an event with
Korematsu is appropriate. '

Carol asked if one of us (I think it should be you because of your
relationship with him) could call Deval and thank him for getting
the material to Carol and tell him that with the crazy schedule
between now and the end of the year (APEC, Summit of the- Amerlcas
budget- brlelflngs) there was just no time to do this.

Let me know if you would prefer me to call!

Thanks.

P.S. Is the Immigration Interagency meeting rescheduled?

COPY
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TO0: Mac Reed
OMB

FROM: Carol H._Rasco' .
Assistant to the President for Domestic Policy

SUBJ: "Civil Rights Working Group" memorandum

DATE: BApril 22, 1994

I have received the above named memorandum and have the same
questions I raised earlier when it was distributed. ‘

1. I find it puzzling why the Director of OMB is one of two
‘chairs of this group. When I asked that question following the
previous distribution I was told by OMB it was strictly because
his presence would make agencies cooperate out of fear., I still
question if this is the appropriate rationale for - determining the
leadership for this important group. :

2. The memorandum states the group will be under the auspices of
the Domestic Policy Counc¢il. When I asked previously what that
meant in actuality since I had not been a part of the drafting
process, I was told it could be taken out...I explained I was not
asking that it be taken out, I simply wanted to know what it }
meant. I was then told it was done to keep Domestic Policy staff
happy....we are delighted the group is being formed, simply
puzzled with the answer given us and are still interested in
understanding what "under the auspices" means. '

Thank you.

cc: Bob Rubin
Anthony Lake.
- Lloyd Cutler
John Podesta

Jack Quinn
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MEMORANDUM.FORYHEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES

SUBJECT: CIVIL RIGHTS WORKING GROUP

I am writing to you about our reSﬁoﬁsibility to promote
"equal opportunity for all'Americans. We have accomplished much
in our pureuit of a society in which all our people can achieve
their God-given potential. But we still have a.long way to go.

Americans believe that, in spite of our aifferences of race
and religion and national origin, there is in all of us a common
core of humanity.tﬁat leiges'us to respect oné another and to
iive in harmony and peace. We must build‘on this belief and éive
real meaning to civil rights by tearing down all remaining
barriers to equal opportunity-—— in education; employment,
housing, and every area of American life.

Throughout the nation, each of us must bring new energy to
our efforts to promote an open and inclusive society. Those of
us who are public servants have a special ebligation.. At the
federal le&el, we will do this by re—evaluating the civil rights
missions, policies,. and resources of every agency; so that they
carry out their missions in a,maﬁner consistent with thev
'Administration’s commitment to equal opportunity. In reviewing
| our activities, we must seek\not only to eliminate barriers to
equal access and,opportunity, but also to identify,opportunities
for innovation. 'Nb federalvoffice should be exempt from the -
obligation to further the struggle for civil rights. And every

state and local government should be encouraged to do the same.

On January 17, 1994, I issued an Executive order COPY

establishing a President’s Fair Housing Council to be thaired by



“the Sécretary~of Housing and Urban Developmeht. Working across
agencies aﬁd programs, this Council wiil bring new focus and
leadership to the adminiétratidn_of_the Federal Government’é fair
housing programs. On February 11, 1994, 1 issued. an Executive
order directing agencies to develop strategies to idéntify,.
analyzé and address environmental ineQuities that are the result
of federal policies. That order will increase public
participation‘in.the environmehtal decision—makingAérocéss.

In addition to these effqrts, I beiieve more can be done to
«exerciée leadership for civil'rights enforcemenf. That is why I
hereby establish é Civil Rights Working Group, ‘under the auspices
of the Domestic Policy Council, to evaluate and improve the
effectiveness of federal civil‘gights enforcement missipns and
policies. The Civil Rights Working Group Will idéntify barriers
to equal access, impediments”ﬁo éffective enforcement of the law,
and effective strategies to promote tolerance and understanding
iq our communities and work plaées.. Most important, I expect the-
Working Group to develop new approachéé_to-address these
concerns.

The ﬁrincipél'focus of the Working Group willAbe our civil
rights.enfprcement efforts. We must recognizé, however, fhat
public and privatevenforcemént'résources will'never be fully
adeQﬁate to the task, and all of the remaining obstacles to
opportunity cannét be removed through litigation aloné&

Therefore, I direct the Working Group to identify innovative

strategies that can leverage our limited resources to pr@ﬁpv
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avenues for equal opportunity and equal rights. - Among those
potential strategies are new measures relying on civil education

and voluntary efforts to engage citizenhs in

heffects of past discrimination. These new = . ‘ 1;
designed to coﬁpiement our improved and'rein 'Oﬁ) -é§§
efforts : \\ 0} ®9

’ The Attorney General and the Director ¢ - <D)>0Sp

Management and Budget will co-chair the Work
following Administration.officials will sers
Secretary of the Treasury, the Secretary of
Secretary of Agriculture, theASecretary of

Secretary of Education, the Secretary of Health and Human
Services, the Secretary of Housing and Urban Development, the
Secretary of Labor, the Secretary of Transportation, the
Secretary of the Veterans Affairs, the Administrator of the
Environmental Protection Agency, the Chair of the Equal |
Employment Opportunlty Commission, and the head of the National
~ Economic Council. I also have invited the Chalr of the
Comm1551on on Civil nghts to part1c1pate in this cruclal-"
endeavor on an informal basis, respecting the 1ndenendent and
critical voice we e#pect of that.Commission.

membership list is not exclu51ve I invite an

_Cablnet offlcers and agency heads to part1c1pa

Group. - o ' . Jj#i

o The Worklng group W1ll adyrge approprlate | C}ﬂ}}
officials and e on how we might modify federa ~ éOPY
. ‘ ) - 3 - 7 . . ’ )
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avenues for equal opportunity and equal rights Among‘those
potentlal strategles are new measures relying on civil educatlon
and voluntary efforts to engage citizens in overcoming the
effects of past discrimination. These new strategles snould'be

designed to complement our improved and reinvigorated enforcement

efforts.

The Attorney General'andvthe Director of the Office of
Management and Budget will co-chair the Worklng GroUp. The
following Administration officials w1ll serve as members tne
Secretary of the Treasury. the Secretary of Commerce, the
'Secretary of Agrfculture, the Secretary of the Interior, the
Secretary of‘Eduoation, the Secretary of Health and Human
Services, the Secretary of Housing and Urban Development, the
'Seoretary of Labor, the Secretary of Transportation, the
Secretary of the Veterans affairs, the Administrator'of the
‘Environmental Protection'Agency;‘the Chair of the Equal -
Employment Opportunlty Comm1551on, and the head of. the National
Economic Council. I also have invited the ‘Chair of the
Commission on civil nghts to part1c1pate in this cruc1al
endeavor on an informal basis, respectlng ‘the 1ndependent and

| critical voice we exneot of that Commission. Finally, this
membershlp list is not exclusive. I invite and encourage all
cabinet officers and agency . heads to part1c1pate in the Working
Gronp. |

The Working group will adzi;e approprlate Administration

officials and"me' on how we might modify federal laws aCGPY
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’

to strengthen protection under the laws and on how to improve

coordination of_thebvast array of federal programs that directly

or indirectly affect civil rights. T direct the Working Group to

pfovide the Cabinet and me with a brief progress report no less

than every six months, and specifically to:

(a)

examine eachxfederai agency with a significant civil
rights mission and provide me with an evaluation of how
well that mission is being implémented. ‘These analyses
should examine whether each agency uses the experiende
gained from enforcement activities of other agencies |
and other levels of gbvernment, Counterproductivé and
inconsistent practices,should be'identified and
proposals'for change recommended; |

examine cross-cutting civil rights law'enforcemént
challenges such as voting rights and egual access

to government benefit programs andvidentify

innovative means of coordinating and leveraging
resources; |

develop better measures of performance for'federal

civil rights enforcement programs, taking into:

.account the real,impact of programs on the daily.

lives of all Americans; and
support and advise all agencies as we reinvent our

strategies for the‘promotion of an open and-

inclusive society.

COPY




With this intefagencY'effort, I underscore the.
commitmeht of this Administration to bring new energy
énd imagination'to the opportunity agendaf In
depaftments and agencies throughout the Federal
vaernment, this work is already well underway. The
Working Group will provide a mechanism to expand and
aécelerate that vital wak. Its work will be among oﬁr

greatest contributions to the people we serve.
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U.S. EQUAL EMPLOYMENT OPPORTUNITY; COMMISSION

Washington, D.C. 20507

- PLEASE DO NOT DISTRIBUTE

TO oo Eric Senunas, WH Legislative Affairs 
FROM - E Claire Gonzales, OCLA, EEQC
. DATE 't May 4, 1994 |
SUBJECT : Summary of Meeting with Maria Cuprill, staff

- Director, llouse Select Subcommittee on Education
and Civil Rights :

As I mentioned to you in our earlier telephone conversation,
- I met with Maria Cuprill this morning to discuss. a wide range of
issues related to the EEOC. The following is a summary of the
major points made by Ms. Cuprill and the issues that she raised
on behalf of Major Owens, Chairman of the House Select
Subcommillee on Education and Civil Rights,

(Please frorgive the rough format, In the interest of time,
I did not spend a lot of time editing. I am somewhat
uncomrortable sending this information in writing, so I hope you
- will use it carefully.) ' < «

Articulation of Clinton Admipistration C ivil Rights Poliey

Ms. Cuprill mentioned a number of times that they" are
. anxiously awaiting a statement by the President outlining both
his larger vision for civil rights and his plans for the EEOC.

. ‘She stated that the Democratic leadership neads to know
where the President is going with the EEOC. She ‘suggested that
those members who are concerned with civil righte have spent the
last twelve years trying to preserve the civil rights agencies
while under constant attack. She further suggested that the EEOC
has a lot of enemies on the Hill and believes that there are
enough GOP votes to do away with the agency should they have the
opportunity, ' . . - :

Chairmap Owens’ and Sﬁbgommitteg's Current ?ostg;ez

According to Ms. Cuprill, the EEOC is Owens’ next “project."

- Throughout this memorandum I use “they" to refer
Jjointly to:Chairman Owens, Ms. Cuprill, and senior
subcommittee staff. -

. |copy
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Since the beginning of the CIlnton Adninistration and while they
have awaited the new leadership, they have. tried to protect the -
interim leadership at the agency. They have done this by not
calling the interim leadership to testify in the many hearlngs
they have held. ,

The Subcommittee has an EEOC hearing scheduled in New York
on June 13. While she did not expressly state it, Ms. Cuprill
made it clear that they view the June 13 hearing as some kind of
deadline., In lieu of a policy statement from the Administration
on the EEOC, Ms. Cuprill suggested that Owens can aithar announce
how he" belleves the agency should be organized and operated
(issue the directives for the agency that the President has not)
or he can spotlight the Agency’s problems and denounce it,

Sele n of EEOC shi

Ms. Cuprill made it very clear that they expected to be
consulted, at thc very least directly informed, about the
Administration’s choices for EEOC leadership. She expressed
particular concern that prospective nominees for EEOC Chair are
not being passed by the Subcommittee for approval. (As she said,
"It would have been nice if we vuuld have sald “amen‘.")

Ms. Cuprill raised yuestions about the qualifications of the
candidates who have already been announced, particularly Paul
Steven Miller. (I am going to send their résumés to her. Renind
ne to give you the background on her concerns with PSM next time
we talk.) She said that they have been very clear on what is
needed from the new leadership ~- someone who knows the agency
well and can lead it. (A renminder that Ms. Cupr111 lS a strong
supporter of Joe sellers.)

yiews on Specific Aggngy Activities

Like Simon’s Employment and Productivity Subcommittee (the
Senate subcommittee with oversight authority), Owens‘
subcomnittee is very interested in and knowledgeable about the
internal workings of the EEOC. They know all of the major
"players" from an operational standpoaint and they view many of
them as being at the heart of many of the EEOC’s problens.

Ms. Cuprill suggested that, immediately upen the arrlval of
the new leadership, a formal, objectlva avaluation of the
agency’s senior management staff be performed. She recommends
that such an evaluation be used as the baeie for the development
of a reorganization plan for the agency (done in consultation
with Owens).

Ms. Cuprill stated that she does not believc that the Agency
can be "reinvented" at the margins, but rather fundamental
- skructurals: changa”ls*nacded. She feela very strongly thEt there

- PHO PY
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are too manv Reagan/.Bush+holdové¥s in the EEOC and that they will
impede any real change. She urges that the new 1eadersh1p deal
swiftly and decisively with problematic staff by moving them out.
(She suggests that the new leadership follow the Reagan model and
clean house immedlately )} When T raised labor concerns that
should be factored in to any reorganization plan, she assured me
that Owens has enough labor support to help in thie area.

Other specxfic concerns abaut EEQC operationc that Ms.
Cuprill raised:

. There is no central coordlnatlon or supervision of field
offices. They are very “éoncerned about compla;nts they have
received from charging parties involving the way in which
their cases were mishandled by the EEOC.

. Delieve there are widespread EEO problems within the agency -
itself; suggested that this was an explosive issue that
could bluw up any minute. She speciflcally mentioned
dlscrlmlnatory practlces based on sex and glass ceiling
.LSSUES .

. The continuation of the controversial charge processing
policy instituted by Clarence Thomas that requires full
investigation of all charges, whether merited or not. This
adds to probleme with severe backlog of charges/cases, but
there is no agency-wide strategy with which to replace it.

. Lack of coordinated'litigation‘system, particularly
concerned with lack of emphasis of systemic litigation.

. Very concerned about the policy of merit pay or bonuses .

' going to EEOC Regional Directors who close out high number
of cases, without regard to quality of work. (She =aid very
clearly that this practice is going to stop.) The.
Subcommittee is considering having the GAO investigate this
practice, but have held off because they have not wanted to
embarrass the Administration.

. Relatijonship with Adminie tion and OCLA

Ms. Cuprill faeals that the White Housc¢ has not been _
forthecoming with the Subcommittee and that there has been little
or no communication. She recitcrated that they want to work with
the Administration, not continue to battle the Administration as

n yeare pacet; and offered assurance that they did not want to
"fight“ in public. 8She urged the development of honest dialogue
‘between the Administration, the Agency, and the Subcommittee.

Mo. Cuprill did offer their services and assured wme that.
they would give us "heads up" on what they plan to do before they
do it. I assured her that I would prouvide them with thf
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courtesy, and that I would convey har concerns to the White
House,

Finally, on a substantive point, they feel very strongly
about the Police and Firefighters exemption to the Age
Discrimination in Employment Act. (Metzenbaunm is very strongly
opposed and held a hearing on the issue two weeks aga.) OMB and
‘Damestic Policy are work;ng on the ongoing developnent of the
Administration’s position.

I hope that this is he'lpﬁﬂ. Please call me if you havae any
questions. : :

s COPY
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EXECUTIVE OFFICE OF THE PRESIDENT

'~ 10~-Jun-1996 08:2lam

TO: Stephen C. Warnath
~FROM: Carol H. Rasco :
Domestic Policy Counci
. CC: - Jeremy D. Benami
cc: Elizabeth E. Drye

SUBJECT: RE: Bilingual

Simply FYI: The only BAD mistake the POTUS made in radio address
was saying he remembered church burnings in his state..... there
was big article in Ark. paper, front page yesterday in which the
most esteemed black leaders.in Ark. were quite puzzled as they
don’t have memory of church burnings, were very proud of fact Ark.
didn’t have church burnings back then...even the state government
historian who is a non-partisan appointed official was puzzled.
Mack and I agree with the Arkansans in the article, we don’t
remember that being a big deal. The regional South media were
playing off this and the people all being quoted throughout South
who are in large part good friends of POTUS were more hurt than
anything it sounded like....they are proud of fact we didn’t have
the bad burnings or numbers of them and are puzzled why POTUS made
it sound like we did. .

I am doing note to POTUS on it.
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November 24, 1993

Dr. William Galston

Deputy Assistant to the President
for Domestic Policy

0ld Executive Building

Washington, DC 20500

Dear Dr. Galston:

Thank you for meeting with Senator Grassley last Friday to
discuss the issues presented in the -Knox case. Attached are the
legislative reports and floor debates concerning the enactment
and amendment of the federal child pornography statutes. Most of
these materials address issues other than the relevant Knox
issues, but I wanted to be sure that you had everythlng that
might be useful.

These reports and statements evidence congressional concern
regarding the exploitation that necessarily occurs to children
during child pornography production, and the negative '
psychological consequences of that exposure that develop
thereafter. (See for instance p. S33049 from 1977 regarding
coercion and manlpulatlon ) Since Congress was concerned that
~children being used in the production of child pornography did
not fully appreciate what was being done to them, Congress could
not have intended that the materials would be banned only if the
child intentionally acted lasciviously.

Additionally, I spoke with Senator Grassley’s chief counsel
at the time. She indicated that senators were aware of both the
nudity and lascivious exhibition issues at the time and resolved
them- contrary to the current position of the Justice Department.
Outside groups lobbied in favor of changes to state what forms of
exposure would be protected or prohibited, but to no avail. As I
mentioned at the meeting, Congress expressly considered and
deleted the original bill‘’s nudity requirement.. Moreover, a
majority of the senators participating in the unanimous vote
earlier this month that the Administration had misinterpreted
congre551onal intent on these issues were members of the Senate
in 1984 when the leglslatlon was passed.

Some specific items -of note in the legislative history
include the committee report from 1977 (p. 43) that p01nts out
that Congress wanted to prohibit various "lewd poses. See also
p. H34993 (Rep. Conyers) ("[W]e have now a piece of 1 X
that goes not only to sexual abuse but to those who w =‘--
‘children in pornographic activity."); p. H34999 (Rep.




("If we do not allow children to buy an automobile, sign a note,
or buy a home at age 15, then why should we permit them to engage
in conduct which can be damaging to themselves? 1Is it not
reasonable to assume that children engaged in these acts do so
under some sort of coercion?"). These statements also show.that
the true meaning of the key word "engaging" in the statute does
not require that the child himself or herself actually intend to
act lasciviously, as the Justice Department now contends.

Similarly, in 1984, Congress continued to be concerned about
situations in which the child is posed. It understood that the
law already encompassed such poses, and did not contemplate that
the child must intentionally act lasciviously for the statute to
~apply. -See p. S7196 (Sen. Specter) ("Under current law,
distribution of materials depicting .children in sexually explicit
poses in unlawful only if the materials are proven to be legally.
obscene. This bill removes the obscenity requirements.") See
also S7196-97 (quoting from FBI congre551onal testlmony regarding
a "child posing for the picture.")

Finally, I also enclose a copy of the Bush Justice
Department’s brief defending the Third Circuit’s decision in the
Knox case. This brief, which the current Justice Department
rejects, and the Third Circuit opinion cite the relevant case law
on these issues. Please consider the effect of the lack of any
case law supporting the Department’s current position as one
indication of its merit.

From these materials, I hope you will conclude that the
statutory language and legislative history, read naturally,
demonstrate that the correct interpretation of the two issues
raised in the Knox case is that set forth in the Senate’s
November 4 vote rather than the Justice Department’s current Knox.
brief. Whatever you might be able to do to-discuss this
conclusion with other members of the Administration would be
greatly appreciated. Please do not hesitate to let me know if I
can be of further assistance. :

Sincerely,

J,

Frederick S. Ansell

Minority Counsel

Subcommittee on Courts and
Administrative Practice
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e Result Remforcmg the Pre51dent’s message placing d1vers1ty issues on the pubhc yw— o
agenda demonstratmg a comnutment to drversrty management and v1s1b1y reachmg c:,u.dmced

would ot use the words crvrl rights:

. 'out to minority constituencies . . C T et sasg e
' ' ' ' B ' ‘ mdd I 4/u‘7oJ
Event3 "“/‘“L‘

. 1ng Mid—Deoember 1994 -
S -J Au'dience: Y"I‘he general 'pub'lic and rninon'ty constituencies'

‘e Medium: Forty—ﬁve minute meetmg between the Vlce Pre51dent and c1v11 nghts
“leaders for the Vice President to hear their concerns and ‘ideas about diversity issues.
- The Vice Presrdent would issue a press release several hours after the meetmg

' e Message: The Vice Presrdent would announce at the end of the meeting that the :
. issue deserved more than forty five: ‘minutes and ought to be discussed nationally. He'
then would tell the leaders ‘that: fie would- press for a town meeting on managing
- diversity and invite -the Repub‘hcans to attend. The" main purpose of the meeting -
would be to foster understandm g rather than to propose specific initiatives. He would
note that the time. to cl ogue was when tensrons were . not at. peak He
" wouldiot use the words. "civil nghts : :

e Result: Demonstrating ‘commitment to mbolswﬂng the’
- confidence of minority - constituencies in mainstream. civil Tights leaders, and -
demonstratmg a commrtment to proceed in a. b1-partlsan way on diversity i 1ssues .

Event 4

T 1ng Late January 1995 before pubhcatron of the ﬁrst progress report of the *
workmg group ' . , , . _ ‘

- Audlence The general pubhc ‘minority const1tuenc1es and the Congress

. Medlum Town meetmg o : . Both the Pres1dent and
the Vice President, as well-as two Repu Cans—such as- Senators Robert Dole.and -
Arlen Specter—would attend, in.a .show of bi- partrsanshlp ,The a dience would

1nclude people knowledgeable about d1ver31ty issués. . B COPY




